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PREFACE. 


The  design  of  the  present  work  is  to  furnish  the  legal 
profession  with  a  concise  statement  of  the  Contentious 
Practice  of  the  Probate,  Divorce  and  Admiralty  Divi- 
sion* of  the  High  Court  of  Justice  in  respect  of  grants  of 
Probates  and  Administrations.  It  is  intended  as  a  sup- 
plement to  the  great  work  of  Mr.  Justice  Williams  on 
the  Law  of  Executors  and  Administrators,  and  to  the 
treatise  by  Mr.  H.  C.  Coote  on  the  Common  Form  Practice 
of  the  Probate  Division  in  granting  Probates  and  Admi- 
nistrations, which  has  been  long  a  recognized  text  book  of 
the  Court. 

The  work  of  Mr.  Coote  is  specially  limited  to  the 
Common  Form,  or  Non- Contentious,  Business  of  the  Court, 
and  many  parts  of  the  Contentious  Business  do  not  come 
within  the  scope  of  the  work  of  Mr.  Justice  Williams. 
The  want  of  a  treatise  on  the  Contentious  Practice  of  the 
Court  of  Probate  was  shortly  after  its  establishment,  in 
1858,  felt  by  the  legal  profession  ;  and  to  supply  this  want 
I  wrote  a  short  treatise  on  the  subject,  which  appeared  in 
the  second  and  in  the  subsequent  editions  of  Mr.  Coote's 
Common  Form  Practice  published  prior  to  the  changes 
introduced  by  the  Judicature  Acts. 

*  For  convenience,  this  Division  of  the  High  Court  is  in  the  text 
generally  called  the  Probate  Court. 
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The  Law  Times  in  its  reviews  of  this  treatise  suggested, 
that  for  the  convenience  of  the  legal  profession  I  should 
publish  a  more  comprehensive  work  on  this  branch  of 
practice  ;  and  in  consequence  of  this  suggestion  I  announced 
my  intention  of  publishing  such  a  work,  which,  however, 
until  the  present  time,  I  have  been  unable  to  accomplish. 
As  Mr.  Coote's  Common  Form  Practice  treats  only,  and 
that  incidentally,  of  some  of  the  points  of  practice  of  the 
Court  on  motions  and  summonses  in  Non- Contentious 
Business,  I  have  given  a  general  outline  of  such  practice  in 
the  first  four  Chapters  of  the  present  work. 

The  Common  Form  Practice  is  not  affected  by  the 
Judicature  Acts.  It  is  regulated  by  the  Eules  of  the  Court 
of  Probate,  which  were  issued  in  1862,  and  subsequently, 
under  the  powers  contained  in  the  Court  of  Probate  Act, 
1857,  and  by  the  provisions  contained  in  that  and  sub- 
sequent Statutes,  and  where  the  Eules  and  Statutes  are 
silent,  it  is  regulated  by  the  practice  of  the  Prerogative 
Court  of  Canterbury.* 

The  Contentious  Business  of  the  Court  is  now  regulated 
by  the  Judicature  Acts  and  by  the  Rules  issued  under 
them,  and  where  these  Acts  and  Eules  are  silent  by  the 


*  Note. — In  1858,  on  the  establishment  of* the  Court  of  Probate,  rules 
were  issued  under  the  Probate  Act,  1857,  regulating  the  practice  in  making 
grants  of  probate  and  administration  in  common  form.  These  rules 
embodied  the  general  rules  of  practice,  which,  at  the  time  of  the  passing 
of  the  Act,  prevailed  in  the  Prerogative  Court  of  Canterbury,  and  which 
had  been  introduced  by  the  judges  of  the  Prerogative  Court,  from  time 
to  time,  for  the  security  of  property  passing  under  grants  of  probate  or 
administration.  The  rides  of  1858  were  in  some  respects  varied  and 
superseded  by  those  of  1862. 
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Court  of  Probate  Acts  and  the  Rules  of  that  Court,  and 
in  cases  not  otherwise  provided  for  by  the  practice  of  the 
Prerogative  Court  of  Canterbury. 

In  the  text  of  this  work,  all  the  sections  of  the  Court  of 
Probate  Acts,  1857  and  1858,  which  are  now  in  force  in 
Contentious  Business,  as  also  the  Rules  of  the  late  Court 
of  Probate,  in  so  far  as  they  are  not  inconsistent  with,  and 
therefore  not  repealed  by,  the  Judicature  Acts,  are  printed 
in  extenso. 

In  the  Appendix  all  the  Rules  of  the  Court  of  Probate 
which  were  in  force  at  the  time  when  the  Judicature  Acts 
came  into  operation  are  also  printed  in  extenso,  for  refer- 
ence and  in  illustration  of  the  former  practice. 

I  have  deemed  it  unnecessary  to  cite  the  decisions  in  the 
other  Divisions  of  the  High  Court  of  Justice  on  the  Judi- 
cature Acts,  and  on  the  new  Rules,  unless  they  have  a 
direct  bearing  on  the  Probate  Practice,  as  by  so  doing  I 
should  have  departed  from  the  design  of  the  present  work, 
which  is  to  supply  the  legal  profession  with  a  Practice  of 
the  Contentious  Business  of  the  Probate  Court,  of  a  con- 
venient size  for  ordinary  use.  Moreover,  these  decisions 
are  referred  to  in  Mr.  Arthur  "Wilson's  *  work  on  the  Judi- 
cature Acts  (with  whom  and  Mr.  H.  Cadman  Jones  I  was 
associated  by  appointment  of  the  Lord  Chancellor  to  draft 
Rules  for  the  Judicature  Act,  1875,  to  be  submitted  for 
consideration  to  Her  Majesty's  Judges),  and  who  refrained 
from  commenting  on  the  probate  practice  in  his  work  on 


*  Since  promoted  to  be  one  of   Her  Majesty's  Judges  of  the  High 
Court  of  Judicature  of  Calcutta. 
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the  understanding'  that  I  would  myself  publish  a  work  on 
that  subject. 

I  desire  here  to  record  my  thanks  to  my  friend  Edward 
Francis  Jenner,  Esquire,  one  of  the  Registrars  of  the 
Court,  for  supplying  me  with  information  during  the 
preparation  of  this  work  in  regard  to  recent  changes  made 
in  the  practice  of  the  Probate  Registry. 
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CORBIGENDA  AND  ADDENDA. 


Page  3. — As  to  decrees  of  administration  to  the  solicitor  of  tli3  Duchy 
of  Lancaster  as  the  nominee  of  the  sovereign  jure  Ducatus. 

In  Whitaker  v.  Stephenson,  an  action  now  pending  in  the 
Probate  Court,  the  solicitor  for  H.  M.'s  Treasury  is  contesting 
the  title  of  the  Duchy  of  Lancaster  to  administration  of  the 
goods  of  bastards  and  persons,  without  known  relations,  dying 
domiciled  elsewhere  in  the  Duchy  than  in  the  county  palatine 
of  Lancaster. 

Page  67. — It  is  here  in  terms  stated  that  the  jurisdiction  to  grant 
probate  or  administration,  and  to  determine  the  questions 
leading  up  to  the  grant,  belong  exclusively  to  the  Probate 
Division.  Sir  O.  Jessel  (M.  E.),  in  Pinney  v.  Hant  (6  Ch.  Div. 
98),  held,  that  where  a  probate  action  had  been  improperly 
brought  in  the  wrong  division  of  the  High  Court,  it  was  in  the 
discretion  of  the  judge  of  such  division  to  determine,  whether 
he  would  or  would  not  exercise  the  jurisdiction,  but  that,  in  the 
exercise  of  a  sound  discretion,  he  would  decline  to  exercise  the 
jurisdiction. 

Page  124.— Order  XIX.  r.  24.  See  PhiUpps  v.  PhiUpps,  4  Q.  B. 
Div.  127. 

Page  140 — 181.— Forms  of  Statement  of  Defence  and  Reply  in  an 
Administration  Action  or  Interest  Suit. 

In  the  High  Court  of  Justice. 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Between  A.  B Plaintiff. 

and 

CD Defendant. 

Defence. 

1.  The  defendant  admits  that  M.  N.  died  a  widower,  without  child, 
parent,  brother  or  sister,  uncle  or  aunt,  or  niece,  but  he  denies  that  he 
died  without  nephew. 

2.  The  deceased  had  a  brother  named  G-.  B.,  who  died  in  his  lifetime. 

3.  Gr.  B.  was  married  to  E.  H.  in  the  parish  church  of  in  the 
county  of  on  the  day  of  and  had  issue  of  such  marriage, 
the  defendant,  who  was  born  in  the  month  of  ,  and  is  the  nephew 
and  next  of  kin  of  the  deceased. 

The  defendant  therefore  claims  :  — 

That  the  court  pronounce  that  he  is  the  nephew  and  next  of  kin  of 
the  deceased,  and  as  such  entitled  to  a  grant  of  letters  of 
administration  of  the  personal  estate  and  effects  of  the  deceased. 


In  the  High  Court  of  Justice. 

Probate,  Divorce,  and  Admiralty  Division. 
(Probate.) 

Between  A.  B Plaintiff. 

and 

CD Defendant. 

llephj. 

1.  The  plaintiff  denies  that  G.  B.  was  married  to  E.  H. 

2.  He  also  denies  that  the  defendant  is  the  issue  of  such  marriage. 

Page  160. — For  persons  who  are  unsound  through  their  own  acts, 
namely,  drunkenness,  read,  persons  who  are  unsound  through 
their  own  act. 
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Page  109. — Revocation  of  a  will  does  not  involve  the  revocation  of 
a  codicil  not   referred  to  in  tho  revocatory  paper.    Farrery. 
St.  Catherine's  College,  Cambridge,  L.  R.,  10  Eq.  Cas.  19. 
Page  197. — Discontinuance. 

Tho  discontinuance  of  a  probate  action  in  the  Probate  Divi- 
sion, at  tho  instance  of  either  the  plaintiff  or  defendant,  is 
generally  effected  by  an  order  of  a  registrar  made  on  summons. 
The  withdrawal  of  a  cause  entered  for  trial  in  the  Probate  Divi- 
sion by  one  of  the  parties  with  tho  consent  of  the  other,  is  also 
'       usually  effected  by  an  order  made  by  a  registrar  on  summons. 
In  either  case,  however,   the  parties  may  proceed  under 
Order  XXIII. 

Order   XXIII. — Discontinuance. 

"  The  plaintiff  may,  at  any  time  before  receipt  of  the  defendant's 
.statement  of  defence,  or  after  the  receipt  thereof  before  taking 
any  other  proceeding  in  the  action  (save  any  interlocutory 
application),  by  notice  in  writing,  wholly  discontinue  his  action 
or  withdraw  any  part  or  parts  of  his  alleged  cause  of  complaint, 
and  thereupon  he  shall  pay  the  defendant's  costs  of  the  action, 
or,  if  the  action  be  not  wholly  discontinued,  the  defendant's 
costs  occasioned  by  the  matter  so  withdrawn.  Such  costs  shall 
bo  taxed,  and  such  discontinuance  or  withdrawal,  as  the  case 
may  be,  shall  not  be  a  defence  to  any  subsequent  action.  Save 
as  in  this  Rule  otherwise  provided,  it  shall  not  be  competent  for 
the  plaintiff  to  withdraw  the  record,  or  discontinue  the  action, 
without  leave  of  the  Court  or  a  Judge,  but  the  Court  or  a  Judge 
may,  before,  or  at,  or  after  the  hearing  or  trial,  upon  such  terms 
as  to  costs,  and  as  to  any  other  action,  and  otherwise  as  may 
seem  fit,  order  the  action  to  be  discontinued,  or  any  part  of  the 
alleged  cause  of  complaint  to  be  struck  out.  The  Court  or  a 
Judge  may,  in  like  manner,  and  with  the  like  discretion  as 
to  terms,  upon  the  application  of  a  defendant,  order  the  whole 
or  any  part  of  his  alleged  grounds  of  defence  or  counter-claim 
to  be  withdrawn  or  struck  out,  but  it  shall  not  be  competent 
to  a  defendant  to  withdraw  his  defence,  or  any  part  thereof, 
without  such  leave."     R.  1. 

"  Withdrawal  of  Record  by  Consent. ~\ — When  a  cause  has  been 
entered  for  trial,  it  may  be  withdrawn  by  either  plaintiff  or 
defendant,  upon  producing  to  the  proper  officer  a  consent  in 
writing,  signed  by  the  parties."     R.  2. 


Explanation  of  Abbreviations  and  References. 

S.  &  T.      .  Swabey  &  Tristram's  Reports. 
L.  J.     .     .  Law  Journal — Probate  and  Matrimonial  Reports. 
L.  R.    .     .  Law  Reports — Probate  and  Divorce. 
Prob.  Div.  Law  Reports — Probate  Division. 
The  Court  of  Probate  Act,  1857  . .  20  &  21  Vict.  c.  77. 
Court  of  Probate  Act,  1858  . .  21  &  22  Vict.  c.  95. 
R.  N.-C.  .     .     .  Rules  of  the  Court  of  Probate  in  Non-Conten- 
tious Business,  1802,  &c. 

R.  or  R.  C.  B.  .  Rules  of  the  Court  of  Probate  in  Contentious 
Business,  1862,  &c. 


THE    PRACTICE 

OF 

IN 

CONTENTIOUS   BUSINESS,  &c. 


CHAPTER  I. 

JURISDICTION MOTIONS    IN    NON-CONTENTIOUS     BUSINESS 

MOTIONS  FOR  DECREES  OF  COURT — MOTIONS  FOR  ORDERS  OF 

COURT ATTACHMENTS REGULATIONS  AS  TO   MOTIONS 

NOTICES — INSTRUMENTS  AND  AFFIDAVITS  TO  BE  FILED — 
PRESUMPTIVE  PROOF  OF  DEATH REQUIREMENTS  FOR  AFFI- 
DAVITS— APPLICATIONS  THROUGH  DISTRICT  REGISTRIES — 
SUBSTITUTED    SERVICE — JUSTIFYING    SECURITY,  ETC. 

The  business  of  the  Court  of  Probate  related  solely  to  the 
granting  of  probates  and  of  letters  of  administration,  and 
was  of  two  kinds  : — non-contentious  or  common  form 
business,  and  contentious  business,  in  both  of  which  that 
Court  had  exclusive  jurisdiction  (a). 

This  jurisdiction  was  transferred  by  the  Judicature  Acts 
(1873  and  1875)  36  &  37  Yict.  c.  66,  and  38  &  39  Vict, 
c.  77,  to  the  High  Court  of  Justice,  and  under  the  pro- 


(«)  The  exclusive  jurisdiction  to  prove  wills  of  personal  estate  and  to 
grant  Letters  of  Administration  of  the  personal  estate  of  intestates  be- 
longed to  the  Ecclesiastical  Courts  (except  in  certain  districts  in  which  it 
was  vested  in  manorial  or  other  lay  courts),  from  some  time  anterior  to 
the  i-eign  of  Edward  I.  up  to  the  11th  of  January,  1858.  It  was  then,  by 
20  &  21  Vict.  c.  77,  transferred  to  the  Probate  Court.  This  statute  con- 
ferred on  that  court  a  further  jurisdiction,  (which  did  not  belong  to  the 
Ecclesiastical  Courts),  in  respect  of  devises  of  real  estate  (i.e.  of  freehold, 
copyhold  and  customary  estate)  contained  in  a  will, — disposing  of  per- 
sonal as  well  as  of  real  estate,- — by  making  its  decrees  in  a  suit  relating  to 
such  will  enure  for  the  benefit  of  all  persons  interested  in  realty  affected 
by  the  will  as  against  those  who  had  become  or  been  made  parties  to 
the  suit  as  directed  by  the  act. 

T.  B 
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Non- conten- 
tious business 
lie-fined. 


visions  of  sects.  33  &  34  of  the  Judicature  Act,  1873,  it  is 
to  be  administered,  until  further  order,  exclusively  in  the 
Probate,  Divorce,  and  Admiralty  Division  of  the  High 
Court.  The  words  relative  to  the  probate  business  are  as 
follows  :  "  All  causes  and  matters  which  would  have  been 
"  within  the  exclusive  cognizance  of  the  Court  of  Probate, 
"  shall  be  assigned,  subject  to  any  rules  of  Court  or  orders 
"  of  transfer  to  be  made  under  the  authority  of  this  Act, 
"  to  the  Probate,  Divorce,  and  Admiralty  Division  of  the 
"  High  Court." 

Non-contentious  or  common  form  business,  which  con- 
sists in  proving  wills  in  common  form,  and  in  obtaining 
grants  of  letters  of  administration  without  the  sanction 
of  a  judgment  of  the  Court,  is  transacted  either  in  the 
London  or  principal  registry  of  the  Probate  Division  (b) , 
or  in  the  probate  district  registries. 

There  are,  however,  certain  cases  in  which  the  principal 
registrars  are  not  allowed  by  the  rules  or  practice  to  issue 
a  grant  in  common  form,  or  in  which  they,  acting  on 
their  own  judgment,  may  decline  to  issue  it  without  the 
sanction  of  the  Court,  and  in  such  cases  the  application  is 
brought  before  the  judge  in  Court  on  motion  for  his 
directions  and  decree  thereon.  In  certain  cases  the  district 
registrars  are  not  allowed  to  issue  a  grant  without  an  order 
of  the  judge  or  of  one  of  the  principal  registrars. 

The  practice  of  the  Probate  Division  in  non-contentious 
business  is  regulated  by  what  was  the  practice  of  the 
tious  business.  Prerogative  Court  of  Canterbury  as  altered  by  the  Court  of 
Probate  Act,  1857,  and  by  the  rules  and  orders  made  under 
that  Act,  by  the  Court  of  Probate  Act,  1858,  and  by  the 
Confirmation  and  Probate  Act,  1858  (21  &  22  Yict.  c.  56). 
The  rules  of  procedure  and  practice  established  by  the 
Judicature  Acts  extend  only  to  proceedings  in  an  action. 
In  the  goods  of  CartwrigM,  1  P.  Div.  422. 


Sources  of 
practice  in 
non-conten 


(J)  For  convenience  the  Division  of  the  High  Court  of  Justice  in 
which  probate  business  is  transacted  will  be  called  in  the  ensuing  pages 
the  Probate  Division. 
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Probate  business  becomes  contentious  upon  a  writ  of  Contentious 
summons  being  served  on  a  party  interested,  or  supposed  fi^'e™#ess   e" 
or  claiming  to  be  interested  therein,  and  continues  to  be 
contentious  until  the  termination  of  the  action  commenced 
by  the  writ  of  summons. 

The  province  of  this  work  is  to  treat  of  the  Contentious 
Business  of  the  Probate  Division,  and  of  so  much  of  the 
non-contentious  business  as  relates  to  motions  in  Court,  to 
caveats,  to  citations,  and  to  applications  in  chambers  on 
summons. 


Of  Motions. 

According  to  the  rules  and  practice  of  the  Probate 
Division  applications  in  certain  matters  should  or  may  be 
made  to  the  Court  on  motion  in  non- contentious  as  well  as 
in  contentious  business. 


Of  Motions  in  Non-contentious  Business. 
By  the  practice  of  the  Probate  Division  a  decree  of  the  Cases  where 
Court,  which  can  only  be  obtained  on  motion,  is  required  Motion  re°cmi- 
in  the  following  cases  : —  site. 

1.  Por  a  grant  of  administration  to  the  solicitor  to  Her  Decree  of  ad- 
Mai  esty's   Treasury   as  nominee   of   the    sovereign   jure  ministration 

J       J  J  "       •>  to  solicitors  to 

Coronee,  or  to  the  solicitor  to  the  Duchy  of  Lancaster  as  treasury, 
nominee  of  the  sovereign  jure  Ducatus,  or  to  the  solicitor  LiLcaster  or 
to  the  Duchy  of   Cornwall  as  nominee  of   H.E.H.  the  Duchy  of 
Prince  of  Wales  jure  Ducatus,  on  the  ground  that  the 
deceased  died  a  bastard  or  without  known  relations,  and 
that  the  sovereign,  or  the  Duchy  of  Lancaster  or  the  Duchy 
of  Cornwall  where  the  deceased  has  died  domiciled  within 
their  respective  duchies,  are  entitled  to  his  personal  estate, 
and,  therefore,  to  have  a  grant  of  letters  of  administration 
of  the  same  issued  to  their  nominee. 

2.  For  a  general  grant  of  probate  or  administration  to  Decree  of  ad- 

,        .  .     r.  ,.,,       .      ,i         i  r>    in  ministration 

a  person  having  an  interior  title,  in  the  absence  or  the  re-  to  per80ns 

b2 
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having  an  in-    nunciation  of  persons  having  a  prior  or  superior  title  to  the 
ferior  title  ■ 

thereto.  STant- 

This  is  the  case  where  the  residuary  legatee,  or  other 

person  interested  in  the  residuary  estate,  applies  for  letters 
of  administration  with  the  will  annexed,  passing  over  an 
executor,  or  where  a  legatee  applies  for  a  like  grant,  pass- 
ing over  the  executor,  residuary  legatee,  or  other  parties 
interested  in  the  residue,  or  where  a  creditor  applies  for  a 
grant  of  administration  with  or  without  a  will  annexed, 
passing  over  all  parties  interested  in  the  estate  under  a 
will  or  by  the  Statute  of  Distributions. 

In  such  cases,  when  all  persons  having  a  superior  title  to 
a  grant  have  been  duly  cited  to  accept  it  and  have  not 
done  so,  the  grant  may  be  decreed  on  motion  to  a  person 
having  an  inferior  title  to  it. 

For  the  rule  is,  that  a  person  having  an  inferior  right  to 
a  grant  of  probate  or  administration  can  only  obtain  such 
grant,  after  all  persons  who  have  a  superior  right  to  it 
have  abandoned  or  waived  such  right,  either  by  renuncia- 
tion or  by  failing  to  appear  and  take  the  grant  after  having 
been  cited  to  appear  and  accept  or  refuse  it. 
The  effect  of        The  effect  of  an  executor  renouncing,  or  on  his  being 
or  non-ap-       cited  to  take  probate  of  his  not  appearing  and  taking  it, 
pearance  to  a   now  iSj  ^^  }±{s  right  to  the  executorship  wholly  ceases,  and 

cittition  to 

take  the  grant  the  executorship  devolves,  as  if  he  had  not  been  appointed. 

TpTobSf         See  the  Court  of  Probate  Act  (1857),  s.  79.    "  Where  any 

Acts.  "  person,  after  the  commencement  of  this  act,  renounces 

bate  A°cftPr0'   "  ProDate  of  the  will  of  which  he  is  appointed  executor  or 

1857,  s.  79.       "  one  of  the  executors,  the  rights  of  such  person  in  respect 

"  of  the  executorship  shall  wholly  cease,  and  the  repre- 

"  sentation  to  the  testator  and  the  administration  of  his 

"  effects  shall  and  may,  without  any  further  renunciation, 

"  go,  devolve  and  be  committed  in  like  manner  as  if  such 

"  person  had  not  been  appointed  executor." 

Court  of  Pro-       See  also  Court  of  Probate  Act  (1858),  s.  16.     "  When- 

L858,  s.  16.       "  ever  an  executor  appointed  in  a  will  survives  the  testator, 

"  but  dies  without  having  taken  probate,  and  whenever 

"  an  executor  named  in  a  will  is  cited  to  take  probate, 
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"  and  does  not  appear  to  such  citation,  the  right  of  such 
"  person  in  respect  of  the  executorship  shall  wholly  cease, 
"  and  the  representation  to  the  testator  and  the  administra- 
"  tion  of  his  effects  shall  and  may,  without  any  further  re- 
"  nunciation,  go,  devolve  and  be  committed  in  like  manner 
"  as  if  such  person  had  not  been  appointed  executor." 

3.  For  a  grant  of  probate  or  administration  where  the  Decree  of 
proof  of  death  is  presumptive.     This  arises  where  the  ap-  mhdstration  " 
plicant  for  a  grant  is  unable  to  comply  with  the  ordinary  ™here  P1'00* 
rule,  which  requires  him  to  depose  in  his  affidavit  to  lead  0f  the  de- 
the  grant,  to  the  precise  day,  month  and  year  on  which  g^6^1*6" 
the  deceased  died,  owing  to  there  being  no  direct  evidence 

of  his  being  dead,  but  only  evidence  from  which  his  death 
may  be  presumed  to  have  taken  place  from  his  disappear- 
ance at  or  after  a  given  period,  and  from  the  circumstances 
attending  such  disappearance,  or  from  his  not  having  been 
heard  of  for  a  period  of  seven  years  or  longer  by  those  with 
whom  he  might  reasonably  have  been  expected  to  com- 
municate, or  from  his  having  been  on  board  a  ship,  which, 
from  its  non-arrival  in  port  within  a  reasonable  time,  from 
the  absence  of  tidings  of  any  of  those  on  board,  and  from 
other  circumstances,  is  supposed  to  have  foundered  at  sea. 

4.  For  a  grant  of  probate  or  administration  (with  will  Decree  of 
annexed)  of  a  lost  will,  as  contained  in  a  draft  or  in  a  copy,  fQrg°t  ^°  a 
or  of  its  contents  or  substance  as  embodied  in  an  affidavit, 

where  the  original  will  has  been  lost  through  no  default  on 
the  part  of  any  one  interested  in  the  deceased's  estate,  and 
it  is  desired,  with  the  consent  of  the  parties  interested,  in 
any  event,  in  the  estate,  to  obtain  probate  of  the  contents 
of  the  will  as  contained  in  the  draft  or  a  copy,  or  of  its 
substance  as  set  forth  in  an  affidavit. 

In  other  cases  of  lost  wills,  the  general  practice  of  the 
Court  is  to  require  the  will,  as  contained  in  the  draft  or 
copy,  or  its  substance,  to  be  propounded. 

5.  For  a  grant  where  there  is  a  doubt  or  a  contest  as  to  Decree  of  pro- 
the  person  to  whom  the  grant  ought  to  issue,  or  as  to  Jj^tration 
whether  a  paper  is  entitled  to  probate,  or  as  to  whether  where  doubt 
any  portion  of  a  testamentary  paper  ought  to  be  excluded  party  entitled 
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to  grant  or  as 
to  what  should 
be  included  in 
probate. 

Decree  of  pro- 
bate in  cases 
referred  to 
court  by  prin- 
cipal or  dis- 
trici  reffistrai 


Decree  of  ad- 
ministration 
under  73rd 
section  of  the 
Court  of  Pro- 
bateAct,1857. 

The  Court  of 
Probate  Act, 
1S57,  s.  73. 


Grants  to 
parties  taking 
no  interest. 


from  the  probate,  and  the  different  or  contending  parties 
consent  to  the  question  in  doubt  or  in  dispute  being  deter- 
mined, at  any  rate  in  the  first  instance,  on  motion. 

6.  For  a  grant,  where  the  principal  registrar,  to  whom 
an  application  for  a  grant  has  been  made  in  the  registry, 
or  to  whom  a  district  registrar  has  referred  for  directions, 
as  to  whether  a  grant  should  issue,  considers  that  there  are 
difficulties  in  the  matter  which  ought  to  be  referred  to  the 
judge  in  Court  for  his  directions  thereon. 

7.  For  a  grant  of  administration  under  the  73rd  section 
of  the  Court  of  Probate  Act  (1857),  which  provides,  that 
"  Where  a  person  has  died  or  shall  die  wholly  intestate  as 
"  to  his  personal  estate,  or  leaving  a  will  affecting  personal 
"  estate,  but  without  having  appointed  an  executor  thereof 
"  willing  and  competent  to  take  probate,  or  where  the 
"  executor  shall  at  the  time  of  the  death  of  such  person  be 
"  resident  out  of  the  United  Kingdom  of  Great  Britain 
"  and  Ireland,  and  it  shall  appear  to  the  Court  to  be  neces- 
"  sary  or  convenient  in  any  such  case,  by  reason  of  the 
"  insolvency  of  the  estate  of  the  deceased,  or  other  special 
"  circumstances,  to  appoint  some  person  to  be  the  adminis- 
"  trator  of  the  personal  estate  of  the  deceased  or  of  any 
"  part  of  such  personal  estate,  other  than  the  person  who 
"  if  this  Act  had  not  been  passed  would  by  law  have  been 
"  entitled  to  a  grant  of  administration  of  such  personal 
"  estate,  it  shall  not  be  obligatory  upon  the  Court  to  grant 
"  administration  of  the  personal  estate  of  such  deceased 
"  person  to  the  person  who  if  this  Act  had  not  passed 
"  would  by  law  have  been  entitled  to  a  grant  thereof,  but 
"  it  shall  be  lawful  for  the  Court,  in  its  discretion,  to  ap- 
"  point  such  person  as  the  Court  shall  think  fit  to  be  such 
"  administrator  upon  his  giving  such  security  (if  any)  as 
"  the  Court  shall  direct,  and  every  such  administration 
"  may  be  limited  as  the  Court  shall  think  fit." 

Grants  have  been  made  under  this  section  in  the  follow- 
ing classes  of  cases  : — 

(a)  To  mere  nominees  and  other  parties  taking  no  in- 
terest in  the  estate  under  very  special  circumstances  : 
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To  a  nominee,  who  took  no  interest  in  the  deceased's 
estate,  of  parties  solely  interested  therein,  and  who  were 
very  old.     In  the  goods  of  Hannah  Roberts,  1  S.  &  T.  64. 

Cases  of  refusal. — See  In  the  goods  of  Richardson,  2  L.  E. 
244 ;  40  L.  J.  36  ;  league  fy  Ashdown  v.  Wharton,  2  L.  E. 
360 ;  41  L.  J.  13  ;  In  the  goods  of  Hale,  3  L.  E.  207. 

To  the  nominee  of  a  married  woman,  being  a  legatee  to 
her  separate  use,  after  the  refusal  of  her  husband  to  join 
in  the  administration  bond.  In  the  goods  of  Warren,  1 
L.  E.  538  ;  37  L.  J.  12. 

To  the  clerk  of  the  guardians  of  the  poor  for  the  use 
and  benefit  of  a  pauper  lunatic  during  his  lunacy,  after 
the  usual  citations.  The  Guardians  of  Mile  End  v.  Findloj, 
3  S.  &  T.  265  ;  .33  L.  J.  21. 

(b)  Without  notice  to  parties  having  a  claim  to  the  Grants -with- 
grant,  and  who  by  the  practice  should  be  cited  :  parfeshavinsr 

To  the  guardian  elected  by  three  minors,  where  the  a  claim  to  the 
eldest  child  (who  was  of  age)  was  abroad,  and  had  no  ° 
notice.    In  the  goods  of  Burgess,  4  S.  &  T.  188  ;  32  L.  J.  158. 

To  the  guardian  elected  by  minors  for  their  use  and 
benefit,  without  requiring  the  renunciation  or  citation  of 
their  next  of  kin,  who  were  in  Australia,  where  the  pro- 
perty was  small.  In  the  goods  of  Hagger,  3  S.  &  T.  65 ; 
32  L.  J.  96.  < 

To  the  nominee  of  a  married  woman  living  separate 
from  her  husband  as  residuary  legatee,  she  being  entitled 
under  her  marriage  settlement  to  such  residue  for  her 
separate  use,  without  notice  to  her  husband.  In  the  goods 
of  Pine,  1  L.  E.  388 ;  36  L.  J.  95  ;  In  the  goods  of  May- 
chell,  4  P.  Div.  74;  47  L.  J.  31. 

To  the  guardian  of  persons  entitled  in  distribution, 
where  the  next  of  kin,  who  had  a  prior  claim  to  the  grant, 
was  in  America,  and  could  not  be  found.  In  the  goods  of 
John  See,  4  P.  Div.  86  ;  48  L.  J.  70. 

(c)  Immediate  grants,  quasi  per  saltum  :  Immediate 
Where  a  person  had  not  been  heard  of  for  seven  years,  per^itum*181 

and  his  sole  next-of-kin  died  within  the  seven  years,  ad- 


TsON-CONTKXTIOUS    BUSINESS 


Grants  in 
cases  of  ur- 
gency. 


Decree  of  a 
errant  de  nuvo. 


Decree  of 
limited  ad- 
ministration 
to  person  en- 
titled to  the 
general  grant. 

Decree  of  ad- 
ministration 
limited  to  a 
trust  estate. 


ministration  of  his  estate  was  granted  direct  to  the 
person  who  was  his  next-of-kin  at  the  end  of  the  seven 
years.     In  the  goods  of  Peck,  2  S.  &  T.  506. 

Where  the  father  of  the  deceased  had  deserted  his  wife 
for  twelve  years,  and  had  not  been  heard  of  for  seven 
years,  administration  was  granted  direct  to  the  wife  as 
mother  of  the  deceased.  In  the  goods  of  Smith,  2  S.  &.  T. 
508 ;  31  L.  J.  182. 

(d)  Where  the  issue  of  the  grant  was  urgent : 

To  the  person  authorized  by  a  power  of  attorney  to 
manage  the  property  of  a  party  who  was  abroad,  and  was 
interested  in  the  deceased's  estate,  and  it  was  not  known 
when  she  would  return.  In  the  goods  of  Escot,  4  S.  & 
T.  186;  28  L.J.  17. 

To  the  father-in-law  of  the  party  entitled,  who  was  in 
Australia,  for  his  use  and  benefit.  In  the  goods  of  Jones, 
1  S.  &  T.  13  ;  27  L.  J.  17. 

8.  For  a  grant  de  novo,  owing  to  the  incapacity  of  one 
of  the  personal  representatives. 

Where  one  of  several  executors  or  administrators,  who 
have  taken  a  joint  grant,  has  become  lunatic,  the  Court 
will  call  in  and  revoke  this  grant,  and  issue  a  grant  de 
novo  to  the  sane  executors  or  administrators.  In  the  goods 
of  Phillips,  2  Add.  335 ;  In  the  goods  of  Newton,  3  Curt. 
428 ;  In  the  goods  of  Marshall,  1  Curt.  297. 

9.  For  a  limited  grant  to  a  person  entitled  to  a  general 
grant. 

No  person  entitled  to  a  general  grant  of  administration 
of  the  personal  estate  and  effects  of  the  deceased  will  be 
permitted  to  take  a  limited  grant,  except  under  the 
direction  of  the  judge.     R.  30,  N.-C. 

10.  For  a  grant  of  administration  limited  to  a  trust 
estate,  which  would  pass  under  a  general  grant. 

It  sometimes  happens,  that,  when  a  personal  representa- 
tion to  the  deceased  is  required  in  respect  of  an  estate  of 
which  he  was  trustee,  there  is  a  difficulty  in  inducing  per- 
sons who,  as  executors,  trustees,  or  as  possible  beneficiaries, 
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are  entitled  to  a  general  grant  to  take  sucli  grant,  and 
although  the  party  interested  in  the  trust  fund  would  him- 
self, upon  the  persons  having  a  prior  title  renouncing,  or 
failing  after  being  cited  to  take  the  grant,  he  entitled  to  a 
general  grant,  yet,  as  his  taking  a  grant  in  such  form 
would  involve  him  in  the  responsibility  of  administering 
the  deceased's  general  estate,  which  he  may  be  anxious  to 
avoid,  the  Court  may  in  such  case  decree  a  grant  of  admi- 
nistration to  issue  to  the  cestui  que  trust  or  to  his  nominee, 
limited  to  the  particular  trust  property  on  the  parties 
having  a  prior  right  to  a  general  grant  renouncing,  or 
having  failed  on  being  cited  to  accept  the  grant. 

11.  For  a  limited  grant,  owing  to  the  incapacity  of  a  Decree  of  ad- 

j    i  ;•;     i     1  i  ,    ,•  ministration 

duly-constituted  personal  representative.  limited  durino- 

Where  an  executor  or  administrator  has  become  lunatic  lunacy  of  exe- 
after  taking  the  grant,  on  the   principle  of  necessity,  a  ministrator. 
temporary  administration  will  be  granted  without  revoking 
the  former  grant    during  the   incapacity  of  the  personal 
representative.    In  the  goods  of  Binfield,  1  Lee,  625 ;  Evans 
v.  Tyler,  2  Eoberts.  134. 

12.  For  grants  limited  to  a  particular  subject.  Decree  of  ad- 
"  Limited  administrations  are  not  to  be  granted  unless  limited  to  a 

"  every  person  entitled  to  the  general  grant  has  consented  particular 
"  or  renounced,  or  has  been  cited  and  failed  to  appear, 
"  except  under  the  direction  of  the  judge." — R.  29,  N.-C. 
By  the  practice  of  the  Prerogative  Court  a  grant  limited 
to  the  only  portion  of  an  estate  left  unadministered  issued 
without  a  renunciation  or  citation.  In  such  a  case  by  the 
present  practice  the  application  is  reported  by  the  regis- 
trar to  the  judge,  and  the  grant  issues  under  the  direction 
of  the  judge  without  a  motion.  .  In  all  other  cases,  except 
where  the  parties  entitled  to  the  general  grant  have  re- 
nounced or  consented,  the  Court  must  be  moved  for  a 
limited  grant. 

(a)  Administration  de  bonis  non  with  will  annexed  was 
decreed  to  a  legatee,  limited  to  receive  a  legacy  in  the  funds 
and  the   dividends  due  thereon ;    the  chain  of  executor- 
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ship  having  been  broken,  and  the  person  entitled  to  the 
general  grant  de  bonis  non  being  in  Italy  and  not  expected 
to  return  for  some  years.  In  the  goods  of  Steadman,  2 
Ilagg.  59. 

(b)  Administration  to  the  agent  of  a  foreigner  limited 
to  substantiate  proceedings  in  Chancery  for  the  recovery 
of  a  debt,  and  to  the  receipt  of  the  debt.  In  the  goods  of 
the  Elector  of  Hesse,  1  Ilagg.  93  ;  Harris  v.  Milbum,  2 
llagg.  63 ;  In  the  goods  of  Dodgson,  1  S.  &  T.  259. 

(c)  Administration  to  a  creditor  limited  to  filing  a  bill 
in  equity,  the  part}'-  entitled  to  the  grant  being  in 
India,  and  not  having  been  duly  cited.  Woolleij  v. 
Green,  3  Phill.  314. 

Decree  of  a  13.  For    a   temporary  grant  of   administration   for   a 

ministration  special  purpose  (e.  g.  to  bring  an  action,  or  to  obtain  pay- 
under  38  ment  of  a  specific  sum,  &c.)  during  the  absence  out  of  the 
jurisdiction  of  her  Majesty's  High  Court  of  Justice  of  an 
executor  or  administrator  to  whom  a  grant  has  already  issued. 
The  jurisdiction  to  make  such  a  grant  in  any  case  was 
conferred  on  the  Ecclesiastical  Courts  by  38  Geo.  3,  c.  87, 
but  limited  to  the  case  of  the  absence  of  an  executor,  and 
to  the  purposes  of  becoming  party  to  a  bill  in  equity,  and 
of  carrying  the  decree  in  the  suit  in  equity  into  effect. 

The  words  of  sect.  1  of  this  Act  are  "  That  at  the  ex- 
"  piration  of  twelve  calendar  months"  (which  means  at  or 
after  the  expiration  of  that  period  ;  In  the  goods  of  Ruddy, 
38  Geo.  3,  2  L.  II.  330  ;  41  L.  J.  63)  "  from  the  death  of  any  testator, 
"  if  the  executors  or  executor,  to  whom  probate  of  the  will 
"  shall  have  been  granted,  are  or  is  then  residing  out  of 
"  the  jurisdiction  cf  his  Majesty's  courts  of  law  and  equity 
"  (see  Han  nag  v.  Taynton,  2  Add.  505;  In  the  goods  of 
"  Jouct,  lb.  504),  it  shall  be  lawful  for  the  Ecclesiastical 
"  Court,  which  hath  granted  probate  of  such  will,  upon  the 
"  application  of  any  creditor,  next  of  kin,  or  legatee, 
"  grounded  on  the  affidavit  hereinafter  mentioned,  to  grant 
"  such  special  administration  as  hereinafter  is  also  men- 
"  tioned ;  which  administration  shall  be  written  or  printed 
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"  upon  paper  or  parchment,  stamped  only  with  one  five 
"  shilling  stamp,  and  shall  pay  no  further  or  other  duty  to 
"  his  Majesty,  his  heirs,  or  successors." 

By  the  Court  of  Probate  Act  (1857),  s.  74,  this  juris- 
diction was  extended  to  the  case  of  the  absence  of  a  person 
who  had  taken  administration  with  or  without  a  will  an- 
nexed. 

See  sect.  74  :  "  The  provisions  of  an  Act  passed  in  the  The  Court  of 
"  thirty-eighth  year  of  his  late  Majesty  King  George  the  ^Ifectw. 
"  third,  chapter  eighty-seven,  shall  apply  (in  like  manner) 
"  to  all  cases  where  letters  of  administration  have  been 
"  granted,  and  the  person  to  whom  such  administration 
"  shall  have  been  granted  shall  be  out  of  the  jurisdiction 
"  of  her  Majesty's  Courts  of  law  and  equity;"  and  by  the 
Court  of  Probate  Act  (1858),  s.  18,  this  jurisdiction  was 
extended  to  the  case  of  all  executors  and  administrators,  so 
as  to  be  applicable  to  the  case  of  the  absence  of  an  executor 
of  an  executor  (In  the  goods  of  Grant,  1  P.  Div.  435  ; 
45  L.  J.  88  ;  see  also  In  the  goods  of  Collier,  2  S.  &  T. 
444;  31  L.  J.  63),  and  also  to  cases  where  it  was  not 
intended  to  institute  proceedings  in  Chancery. 

"  The  provisions  of  an  Act  passed  in  the  thirty-eighth  Court  of  Pro- 
'  year  of  Greorge  the  third,  chapter  eighty-seven,  and  of  ^53  SgC't#  18 
'  '  The  Court  of  Probate  Act,'  shall  be  extended  to  all  exe- 
'  cutors  and  administrators  residing  out  of  the  jurisdiction 
'  of  her  Majesty's  Courts  of  law  and  equity,  whether  it  be 
'  or  be  not  intended  to  institute  proceedings  in  the  Court 
'  of  Chancery,  and  to  all  grants  made  before  and  subse- 
'  quently  to  the  passing  of  the  last-mentioned  Act,  and  it 
'  shall  be  lawful  to  alter  the  language  of  the  grant  pre- 
'  scribed  by  the  first-named  statute  so  as  to  make  it  apply 
'  to  grants  made  in  the  Court  of  Probate  under  the  said 
'  last-mentioned  Act." 

Upon  the  death  or  return  of  the  executor  or  administrator, 
the  authority  of  the  special  administrator  continues  until 
the  purpose  for  which  he  was  appointed  has  been  effected, 
unless  the  general  personal  representative  of  the  deceased 
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will  take  the  further  steps  necessary  to  effect  the  purpose, 
as  by  being  made  a  party  to  the  action  (if  any)  in  question 
{Taynton  v.  Hannay,  3  Bos.  &  Pull.  26),  when  the  special 
administrator  after  accounting  will  be  entitled  to  his  costs 
and  to  an  order  for  his  discharge,  and  the  grant  will  be 
revoked.  Rainsford  v.  Taynton,  7  Ves.  466.  See  The 
Court  of  Probate  Act,  1857,  sect.  75  : — "  After  any  grant 
"  of  administration,  no  person  shall  have  power  to  sue  or 
"  prosecute  any  suit,  or  otherwise  act  as  the  executor  of 
"  the  deceased  as  to  the  personal  estate  comprised  in  or 
"  affected  by  such  grant  of  administration,  until  such 
"  administration  shall  have  been  recalled  or  revoked." 
Decree  of  ad-  14.  For  a  grant  of  administration  ad  bona  colligenda 
limited  ad  defuncti,  owing  to  the  impossibility,  under  the  special 
bona  colli-       circumstances  of  the    case,  of  the   Court  constituting   a 

genda.  .  . 

general  personal  representative  m  sufficient  trnie  to  meet 
the  necessities  of  the  estate.  Such  grants  have  recently 
been  made  in  the  following  cases  : — 

(a)  To  a  creditor  limited  to  collect  the  personal  estate 
of  the  deceased,  to  give  receipts  for  his  debts  on  the 
payment  of  the  same,  and  to  renew  the  lease  of  his 
business  premises  which  would  expire  before  a  general  grant 
could  be  made.  In  the  goods  of  Clarkington,  2  S.  &  T.  380  ; 
In  the  goods  of  Stewart,  1  L.  P.  727. 

(b)  To  the  owner  of  a  ship  to  realize  and  collect  the 
property  of  a  foreigner,  who  had  died  on  board  his  ship, 
during  his  passage  from  America  to  London — possessed  of 
bills  of  exchange  drawn  on  merchants  in  Liverpool — there 
being  a  difficulty  in  communicating  with  the  deceased's 
relations  in  the  Southern  States  of  North  America,  owing 
to  the  blockade  of  the  Southern  ports.  In  the  goods  of 
Wyhoff,  3  S.  &  T.  20. 

(c)  To  a  creditor  of  a  deceased  schoolmaster,  whose 
relations  (if  any)  were  foreigners  and  unknown,  to  collect 
the  personal  estate,  give  discharges  for  debts,  and  disjDose 
of  the  goodwill  of  the  school.  In  the  goods  of  Swordsfeger, 
1  P.  Div.  424. 


OF    PROBATE   DIVISION.  13 

15.  For  the  revocation  of  probate  or  of  letters  of  ad-  Decree  of 
ministration  obtained  on  an  erroneous  suggestion,  or  per  probate  or  ad- 
ineuriam,  unless  the  parties  interested  consent  to  a  regis-  ministration. 
trar's  order  of  revocation. 

16.  For  a  grant  of  probate  or  administration  in  cases  Decree  of 
where  the  registrar  has  declined  to  issue  it,  or  where  the  m^stratimf" 
applicant  prefers  to  take  the  opinion  of  the  judge  in  the  ™  cases  of 

n     .   .      ,  difficulty. 

first  instance. 


By  the  practice  of  the  Probate  Division  an  application  Orders  of 

court  on 
motion. 


on  motion  is  required  to  obtain  an  order  of  Court  in  the  c' 


following  cases : — 

1.  For  an  order  for  the  reduction  of  the  penalty  of  the  Orders  for 
usual  administration  bond,  or  to  enable   sureties   to  the  penalty^  an 
bond  to  be  dispensed  with,  or  to  limit  the  liability  of  a  administra- 
surety  to    a  part  of   the  sum  under  which  the  estate  is  dispensing 
sworn,  or  to  allow  a  substitute  to  execute  the  bond  in-  T1^1  STFeties 

'  to  bond,  or 

stead  of  the  administrator,  under  the  Court  of  Probate  Act  limiting  their 
Q857') liability. 

Sect.   81.    "  Every  person  to  whom  any  grant  of  ad-  The  Court  of 

"  ministration  shall  be  committed  shall  give  bond  to  the  ?o?~ate  ^°n\ 

18o7,  sect.  81. 

"  judge  of  the  Court  of  Probate  to  enure  for  the  benefit 

"  of  the  judge  for  the  time  being,  and,  if  the  Court  of 

"  Probate,  or  (in  the  case  of   a  grant  from  the  district  Person  to 

"  registry)  the  district  registrar,  shall  require,  with  one  or  ^ll0in  ?rant 

"  more  surety  or  sureties,  conditioned  for  duly  collecting,  tion  shall  be 

"  getting  in  and  administering  the  personal  estate  of  the  Xiiwve 

"  deceased,   which  bond   shall   be   in   such   form  as  the  bond- 

"  judge  shall  from  time  to  time  by  any  general  or  special 

"  order  direct ;    provided  that  it  shall  not  be  necessary  for 

"  the  solicitor  for  the  affairs  of  the  treasury  or  the  solicitor 

"  of  the  Duchy  of  Lancaster,  applying  for  or  obtaining 

"  administration  to  the  use  or  benefit  of  her  Majesty  to 

"  give  any  such  bond  as  aforesaid." 

Sect.  82.  "  Such  bond  shall  be  in  a  penalty  of  double 
"  the  amount  under  which  the  estate  and  effects  of  the 
"  deceased  shall  be  sworn,  unless  the   Court  or  district 


bond. 
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"  registrar,  as  the  case  may  be,  shall  in  any  case  think  fit 
"  to  direct  the  same  to  he  reduced,  in  which  case  it  shall 
"  he  lawful  for  the  Court  or  district  registrar  so  to  do,  and 
"  the  Court  or  district  registrar  may  also  direct  that  more 
"  bonds  than  one  shall  be  given,  so  as  to  limit  the  liability 
"  of  any  surety  to  such  amount  as  the  Court  or  district 
"  registrar  shall  think  reasonable." 
Penalty  on  Sect,   83.   "  The   Court  may,  on  application  made  on 

"  motion  or  petition  in  a  summary  way,  and  on  being 
"  satisfied  that  the  condition  of  any  such  bond  has  been 
"  broken,  order  one  of  the  registrars  of  the  Court  to  assign 
"  the  same  to  some  person,  to  be  named  in  such  order,  and 
"  such  person,  his  executors  or  administrators,  shall  there- 
"  upon  be  entitled  to  sue  on  the  said  bond,  in  his  own 
"  name,  both  at  law  and  in  equity,  as  if  the  same  had 
"  been  originally  given  to  him  instead  of  to  the  judge 
"  of  the  Court,  and  shall  be  entitled  to  recover  thereon 
"  as  trustee  for  all  persons  interested  the  full  amount  re- 
"  coverable  in  respect  of  any  breach  of  the  condition  of  the 
"  said  bond." 

(1.)  Cases  of  reduction  of  the  administration  bond  : 

An  intestate  left  3,000/.  and  45/.  of  debt,  and  the  sole 
party  entitled  was  his  mother,  a  foreigner,  who  was  unable 
to  secure  the  usual  sureties.  Bond  in  a  penal  sum  of 
100/.  accepted.  In  the  goods  of  Gent,  1  S.  &  T.  54;  27 
L.  J.  37. 

Where  administration  was  granted  to  enable  a  personal 
representative  to  execute  a  release  to  a  trustee  under  a 
marriage  settlement,  the  property  was  allowed  to  be  sworn 
under  a  nominal  sum  of  20/.  ///  the  goods  of  Stacpoolc, 
2  S.  &  T.  310 ;  30  L.  J.  191. 

(2.)  Sureties  dispensed  with  : 

Where  the  deceased's  estate  had  been  transferred  to  the 
Accountant-General  of  the  Court  of  Chancery,  and  would 
be  administered  by  that  Court.  Cleverhy  v.  Gladdish, 
2  S.  &  T.  335  ;  31  L.  J.  53  .;  In  the  goods  of  Maria  De  la 
Farque,  2  S.  &  T.  631  ;  31  L.  J.  199. 
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(3.)  Liability  of  surety  limited  : 

A  separate  bond  has  been  accepted  for  further  assets,  where 
administration  was  taken  out  under  20,000/.  and  the  usual 
bond  given,  and  a  further  sum  from  a  bankrupt  estate  be- 
came payable  to  the  deceased's  estate,  which  made  it  neces- 
sary to  swear  the  property  under  25,000/.,  a  separate  bond 
in  a  penalty  of  10,000/.  was  ordered  to  be  accepted.  In 
the  goods  of  Weir,  1  S.  &  T.  506. 

(4.)  A  substitute  allowed  to  execute  the  bond  for  the  ad- 
ministrator : 

Where  the  administrator  was  in  .Japan,  and  a  consi- 
derable sum  of  money  had  become  payable  to  the  estate 
under  an  order  of  the  Court  of  Chancery,  the  Court 
allowed  another  person  to  file  an  affidavit  as  to  the  increase 
of  the  property,  and  to  execute  the  bond  in  the  place  of  the 
administrator,  on  the  understanding  that  he  should  as  soon 
as  possible  execute  a  similar  bond.  In  the  goods  of  Ross, 
2  P.  Div.  274. 

"Where  a  married  woman  was  entitled  to  administration, 
and  her  husband  refused  to  join  in  the  bond,  the  Court 
allowed  a  third  person  to  execute  it  for  her.  In  the  goods 
of  Sutherland,  4  S.  &  T.  189 ;  31  L.  J.  126. 

2.  For  an  order  for  the  production  in  the  principal  or  in  Order  against 

,.,.,  .,  P  .,  ,  .,  a  person  not 

a  district  registry  oi  any  testamentary  paper  against  any  a  party  to  an 
person,  not  a  party  to  an  action,  who  can  be  shown  to  action  to 
have  such  paper  in  his  possession  or  under  his  control.  registry  a 

There  are  two  modes  of  compelling  a  person  to  produce  peapernentary 
and  bring  into  the  registry  any  testamentary  instrument 
shown  by  affidavit  to  be  in  his  possession  or  under  his 
control : 

(1)  By  a  subpoena,  issued  by  one  of  the  principal  regis-  Subpoena  is- 
trars,  under  the  provisions  of  the  Court  of  Probate  Act  principaf 
(1858),  s.  23,  and  Rule  73,  which  is  the  simplest  and  registrar, 
usual  mode  adopted. 

Sect.  23.  "  It  shall  be  lawful  for  a  registrar  of  the  Court  of  Pro- 
"  principal  registry  of  the  Court  of  Probate,  and  whether  ^53  sect.  23. 
"  any  suit  or  other  proceeding  shall  or  shall  not  be  pending 
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"  in  the  said  Court,  to  issue  a  subpoena  requiring  any  per- 
"  son  to  produce  and  bring  into  the  principal  or  any  dis- 
"  trict  registry,  or  otherwise,  as  in  the  said  subpoena  may 
"  be  directed,  any  paper  or  writing  being  or  purporting  to 
"  be  testamentary,  which  may  be  shown  to  be  in  the  pos- 
"  session,  within  the  power,  or  under  the  control  of  such 
"  person ;  and  such  person,  upon  being  duly  served  with 
"  the  said  subpoena,  shall  be  bound  to  produce  and  bring 
"  in  such  paper  or  writing,  and  shall  be  subject  to  the  like 
"  process  of  contempt  in  case  of  default  as  if  he  had  been 
"  a  party  to  a  suit  in  the  said  Court,  and  had  been  ordered 
"  by  the  judge  of  the  Court  of  Probate  to  produce  and 
"  bring  in  such  paper  or  writing." 

The  following  are  the  rules  in  force  relating  to  subpoenas 
to  bring  in  testamentary  papers  : — 

"  Any  person  bringing  in  a  will  or  testamentary  paper, 
"  in  obedience  to  a  subpoena,  is  to  take  it  in  the  first  in- 
"  stance  to  the  clerk  of  the  papers,  who  will  prepare  a 
"  minute  to  be  signed  by  the  registrar  to  whom  the  will  or 
"  paper  brought  in  is  to  be  delivered,  and  the  registrar 
"  will  sign  the  minute  recording  the  delivery  thereof." — 
E.  84. 

"  The  minute  is  to  be  entered  in  the  book  of  registrar's 
"  minutes  in  the  usual  manner  ;  and  the  fee  for  the  entry, 
"  and  a  further  fee  for  filing  each  testamentary  paper,  will 
"  then  be  payable.  If  these  fees  should  not  be  paid  by 
"  the  person  bringing  in  the  will  or  paper,  the  same  are  to 
"  be  charged  to  the  person  who  may  first  apply  to  the 
"  clerk  of  the  papers  to  make  use  of  the  wrill  or  papers  so 
"  brought  in.  In  case  the  person  bringing  in  a  will  or 
"  testamentary  paper  may  desire  to  have  a  voucher  for  its 
"  delivery  into  the  registry,  he  may  take  an  office  copy  of 
"  the  minute  on  paying  the  usual  fee  for  the  same." — R.  80. 

"  Any  person  served  with  a  subpoena  to  bring  in  a  testa- 
"  mentary  paper  is  at  liberty  to  enter  an  appearance  on 
"  payment  of  the  usual  fees,  if  he  thinks  fit  to  do  so." — 
R.  86. 
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"  The  time  fixed  by  a  warning  or  a  citation  for  entering  Time  allowed 
an  appearance,  or  by  a  subpoena  to  bring  in  a  testamen-  to^sub^oenf 
tary  paper,  shall,  in  all  cases,  be  exclusive  of  Sundays,  to  bring  in  a 
Christmas  Day,  and  (rood  Friday." — E.  87.  paVer!^  aiy 

(2)  By  motion  in  Court  supported  by  affidavit. 

By  the  Court  of  Probate  Act  (1857),  sect.  26  :  "  The  The  Court  of 
Court  of  Probate  may,  on  motion  or  petition,  or  other-  f8™7ate  jHr 
wise,  in  a  summary  way,  whether  any  suit  or  other  pro-  0rder  to  pro- 
ceeding shall  or  shall  not  be  pending  in  the  Court  with  ^uce  any 

,    .  ...  ......  .  instrument 

respect  to  any  probate  or  administration,  order  any  per-  purporting  to 
son  to  produce  and  bring  into  the  principal  or  any  ^e  testamen- 
district  registry,  or  otherwise  as  the  Court  may  direct, 
any  paper  or  writing  being  or  purporting  to  be  testa- 
mentary, which  may  be  shown  to  be  in  the  possession  or 
under  the  control  of  such  person  ;  and  if  it  be  not  shown 
that  any  such  paper  or  writing  is  in  the  possession  or 
under  the  control  of  such  person,  but  it  shall  appear  that 
there  are  reasonable  grounds  for  believing  that  he  has 
the  knowledge  of  any  such  paper  or  writing,  the  Court 
may  direct  such  person  to  attend  for  the  purpose  of  being 
examined  in  open  Court,  or  upon  interrogatories  respect- 
ing the  same,  and  such  persons  shall  be  bound  to  answer 
such  questions  or  interrogatories,  and,  if  so  ordered,  to 
produce  and  bring  in  such  paper  or  writing,  and  shall  be 
subject  to  the  like  process  of  contempt  in  case  of  default 
in  not  attending  or  in  not  answering  such  questions  or 
interrogatories,  or  not  bringing  in  such  paper  or  writing, 
as  he  would  have  been  subject  to  in  case  he  had  been  a 
party  to  a  suit  in  the  Court,  and  had  made  such  default ; 
and  the  costs  of  any  such  motion,  petition  or  other  pro- 
ceeding shall  be  in  the  discretion  of  the  Court." 
R.  73.  "Applications  for  an  order  for  the  production 
of  papers  or  writings  purporting  to  be  testamentary  may 
be  made  to  the  Judge,  by  motion  or  by  summons,  when 
a  suit  is  pending,  and  by  a  motion  upon  affidavit  when 
no  suit  is  pending.  If  it  can  be  shown  that  a  testa- 
t.  c 
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"  mentary  paper  is  in  the  possession,  within  the  power,  or 
"  under  the  control  of  any  person,  a  subpoena  for  the  pro- 
"  duction  of  the  same  may  he  obtained  by  a  registrar's 
"  order,  founded  on  an  affidavit."' 

-">.  For  an  order  for  the  examination  in  Court,  or  upon 
interrogatories  of  a  person  who  appears  to  have  knowledge 
of  the  contents  of  a  testamentary  paper,  when  it  cannot  be 
shown  that  he  has  it  in  his  possession  or  under  his  control, 
see  ante,  p.  16,  the  Court  of  Probate  Act  (1857),  s.  26, 
and  E.  7;;. 

4.  For  an  order  for  attachment  for  contempt  of  Court 
in  a  matter  arising  in  non-contentious  business. 

An  application  for  attachment  in  contentious  business 
may  be  made  against  a  party  to  an  action  by  another  party 
to  the  action,  either  by  a  motion  or  on  summons.  But  if 
the  application  is  made  in  consequence  of  non-compliance 
with  an  order  or  judgment  for  the  payment  of  a  sum  of 
money,  it  comes  within  section  5  of  the  Debtors'  Act, 
1869  (32  &  33  Yict.  c.  62),  and  must,  whether  in  con- 
tentious or  non-contentious  business,  be  made  on  summons. 

The  Court  of  Probate  had  power  to  attach  persons  for  non- 
compliance with  certain  orders  of  Court  made  in  non-conten- 
tious as  well  as  in  contentious  business,  in  like  manner  as  the 
Court  of  Chancery  had,  by  the  Court  of  Probate  Act  (1857), 
ss.  24  and  25. 

Sect.  24.  "  The  Court  of  Probate  may  require  the 
"  attendance  of  any  party  in  person,  or  of  any  person 
"  whom  it  may  think  fit  to  examine  or  cause  to  be  examined 
"  in  any  suit  or  other  proceeding  in  respect  of  matters  or 
"  causes  testamentary,  and  may  examine  or  cause  to  be 
"  examined  upon  oath  or  affirmation,  as  the  case  may 
"  require,  parties  and  witnesses  by  word  of  mouth,  and 
"  may,  either  before  or  after  or  with  or  without  such 
"  examination,  cause  them  or  any  of  them  to  be  examined 
"  on  interrogatories,  or  receive  their  or  any  of  their  affi- 
"  davits  or  solemn  affirmations,  as  the  case  may  be;  and 
"  the  Court   may  by  writ  require  such  attendance,  and 
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"  order  to  be  produced  before  itself  or  otherwise  any 
"  deeds,  evidences  or  writings,  in  the  same  form,  or  nearly 
"  as  may  be,  as  that  in  which  a  writ  of  subpoena  ad  testi- 
"  ficandum,  or  of  subpoena  duces  tecum,  is  now  issued  by 
"  any  of  her  Majesty's  superior  courts  of  law  at  West- 
"  minster,  and  every  person  disobeying  any  such  writ 
"  shall  be  considered  as  in  contempt  of  the  Court,  and  also 
"  be  liable  to  forfeit  a  sum  not  exceeding  one  hundred 
"  pounds." 

Sect.  25.  "  The  Court  of  Probate  shall  have  the  like  The  Court  of 
"  powers,   jurisdiction,    and   authority  for   enforcing   the  fg^sect^'j 
"  attendance  of  persons  required  by  it  as  aforesaid,  and  Powers  of  the 
"  for  punishing  persons  failing,  neglecting  or  refusing  to  Courttoen- 
"  produce   deeds,    evidences   or   writings,  or   refusing   to 
"  appear  or   to  be  sworn,  or  make  affirmation  or  decla- 
"  ration,  or  to  give  evidence,  or  guilty  of  contempt,  and 
"  generally  for    enforcing  all  orders,  decrees  and  judg- 
"  ments  made  or  given  by  the  Court  under  this  Act,  and 
"  otherwise  in  relation  to  the  matters  to  be  inquired  into 
"  and  done  by  or  under  the  orders  of  the  Court  under  this 
"  Act,  as  are  by  law  vested  in  the  High  Court  of  Chancery 
"  for  such  purposes    in    relation   to  any  suit  or  matter 
"  depending  in  such  Court." 

A  judge  of  the  Probate  Division  is  empowered  to 
issue  an  attachment  for  non-compliance  with  a  decree 
or  order  of  the  Court  or  judge  by  the  following  order : — 

"  Every  order  of  the  Court  or  a  judge,  whether  in  an  Any  order  of 
"  action,  cause,  or  matter,  may  be  enforced  in  the  same  LaJL  en°x  a 
"  manner  as  a  judgment  to  the  same  effect."     Order  XLII.  forceabie  by 

-p     „  attachment. 

An  attachment  is  a  writ  directed  to  the  sheriff  or  other 
officer  of  the  county  or  jurisdiction,  wherein  the  party 
against  whom  the  writ  is  issued  is  likely  to  be  found,  to 
have  him  before  the  Court  to  answer  for  his  contempt. 
1  Dan.  Prac.  5th  ed.  pp.  387,  907. 

"  A  writ  of  attachment  shall  have  the  same  effect  as  a 
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"  writ  of  attachment  issued  out  of  the  Court  of  Chancery 
"  has  hitherto  had."     Order  XLIV.  E.  1. 

A  writ  of  attachment  may  he  issued  in  the  following 
cases : — 

(1.)  To  enforce  a  judgment  or  order  for  the  recovery  of 
any  property  other  than  land  or  money. 

"  A  judgment  for  the  recovery  of  any  property  other 
"  than  land  or  money  may  be  enforced : 

"  By  writ  for  the  delivery  of  the  property  ; 

"  By  writ  of  attachment ; 

"  By  writ  of  sequestration."    Order  XLII.  R.  3. 

(2.)  To  enforce  a  judgment  or  order  requiring  the  per- 
formance of  any  act  other  than  the  payment  of  money,  or 
the  non-performance  of  any  act. 

"  A  judgment  requiring  any  person  to  do  any  act  other 
"  than  the  payment  of  money,  or  to  abstain  from  doing 
"  anything,  may  be  enforced  by  writ  of  attachment,  or  by 
"  committal."     Order  XLII.  R.  5. 

(3.)  To  enforce  an  order  for  the  payment  to  any  person, 
or  for  the  payment  of  money  into  Court  where  such  money 
is  money  which  a  trustee  or  a  person  acting  in  the  fiduciary 
character  of  a  trustee  has  been  ordered  to  pay,  or  costs 
which  a  solicitor  has  been  ordered  to  pay  for  misconduct  as 
such,  or  money  which  a  solicitor  has  been  ordered  to  pay 
in  his  character  of  an  officer  of  the  Court.  General  Orders 
of  Chancery,  Jan.  1870,  rule  7. 

"  A  judgment  for  the  recovery  by,  or  payment  to,  any 
"  person  of  money,  may  be  enforced  by  any  of  the  modes 
"  by  which  a  judgment  or  decree  for  the  payment  of 
"  money  of  any  Court  whose  jurisdiction  is  transferred  by 
"  the  said  Act  might  have  been  enforced  at  the  time  of  the 
"  passing  thereof."     Order  XLII.  R.  1. 

"  A  judgment  for  the  payment  of  money  into  Court 
"  may  be  enforced  by  writ  of  sequestration,  or  in  cases  in 
"  which  attachment  is  authorized  by  law,  by  attachment." 
Order  XLII.  R.  2. 

(4.)  To  enforce  an  order  or  judgment  "for  the  payment 
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"  of  any  debt,  or  the  instalment  of  any  debt  due  in  pur- 
"  suance  of  any  order  or  judgment  of  the  Court  by  com- 
"  mitting  the  party  to  prison  for  a  term  not  exceeding  six 
"  weeks,  or  until  payment  of  the  sum  due,  where  it  is 
"  proved  to  the  satisfaction  of  the  judge,  that  the  person 
"  making  default  either  has  or  has  had  since  the  date  of 
"  the  order  or  judgment  the  means  to  pay  the  sum  in 
"  respect  of  which  he  has  made  default,  and  has  refused  or 
"  neglected  or  refuses  or  neglects  to  pay  the  same. 

"  Proof  of  the  means  of  the  person  making  default  may 
"  be  given  in  such  manner  as  the  Court  thinks  just ;  and 
"  for  the  purposes  of  such  proof  the  debtor  and  any  wit- 
"  nesses  may  be  summoned  and  examined  on  oath,  ac- 
"  cording  to  the  prescribed  rules. 

"  Any  jurisdiction  by  this  section  given  to  the  superior 
"  Courts  may  be  exercised  by  a  judge  sitting  in  chambers, 
"  or  otherwise,  in  the  prescribed  manner. 

"  For  the  purposes  of  this  section  any  Court  may  direct 
"  any  debt  due  from  any  person  in  pursuance  of  any  order 
"  or  judgment  of  that  or  any  other  competent  Court  to  be 
"  paid  by  instalments,  and  may  from  time  to  time  rescind 
"  or  vary  such  order. 

"  Persons  committed  under  this  section  by  a  superior 
"  Court  may  be  committed  to  the  prison  in  which  they 
"  would  have  been  confined  if  arrested  on  a  writ  of  capias 
"  ad  satisfaciendum ;  and  every  order  of  committal  by  any  su- 
"  perior  Court  shall,  subject  to  the  prescribed  rules,  be  issued, 
"  obeyed,  and  executed  in  the  like  manner  as  such  writ. 

"  No  imprisonment  under  this  section  shall  operate  as  a 
"  satisfaction  or  extinguishment  of  any  debt  or  demand  or 
"  cause  of  action,  or  deprive  any  person  of  any  right  to 
"  take  out  execution  against  the  lands,  goods,  or  chattels 
"  of  the  person  imprisoned,  in  the  same  manner  as  if  such 
"  imprisonment  had  not  taken  place." 

A  motion  or  summons  for  attachment  should  be  sup- 
ported— 

(1.)  By  an  affidavit  of   personal  service  of  the  judg- 
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merit  or  order  in  question  on  the  party  to  be  attached,  or 
of  a  substitutional  service,  if  leave  has  been  obtained  for 
substitutional  service. 

(2.)  By  an  affidavit  of  non-compliance  by  the  party  to 
be  attached  with  the  judgment  or  order. 

(3.)  By  an  affidavit  of  service  of  notice  of  motion  on  the 
party,  or  upon  his  solicitors  on  the  record.  Browning  v. 
Sabin,  5  Oh.  Div.  511,  M.  E. 

"  No  writ  of  attachment  shall  be  issued  without  the 
"  leave  of  the  Court  or  a  judge,  to  be  applied  for  on  notice 
"  to  the  party  against  whom  the  attachment  is  to  be 
"  issued."  Order  XLIV.  E,  2  ;  Baigent  v.  Baigent,  1  P. 
Div.  421. 

The  application  for  an  attachment  should  include  an 
application  for  the  costs  of  the  attachment,  as  the  applicant 
Avill  have  to  pay  the  costs  of  a  subsequent  application  for 
such  costs.     Abud  v.  Riches,  2  Ch.  Div.  528. 

It  is  a  matter  for  the  discretion  of  the  judge  to  deter- 
mine as  to  whether  the  order  shall  or  shall  not  issue,  and 
from  his  decision  there  is  no  appeal.  Ashwellv.  Outran/, 
5  Ch.  Div.  943. 

Thus  it  is  provided  by  sect.  1  of  the  Debtors  Act,  1878 
(41  &  42  Vict.  c.  54),  "That  in  any  case  coming  within 
"  the  exceptions  numbered  3  and  4  in  the  4th  section  of 
"  the  Debtors  Act,  1869"  (viz.  in  case  of  "  default  by  a 
"  trustee  or  person  acting  in  a  fiduciary  capacity,  and 
"  ordered  to  pay  by  a  Court  of  equity  any  sum  in  his 
"  possession  or  under  his  control,"  or  in  "  case  of  default 
"by  an  attorney  or  solicitor  in  payment  of  costs  when 
"  ordered  to  pay  costs  for  misconduct  as  such,  or  in  pay- 
"  ment  of  a  sum  of  money  when  ordered  to  pay  the  same  in 
"  his  character  of  an  officer  of  the  Court  making  the  order)," 
"  any  Court  or  judge  making  the  order  for  payment,  or 
"  having  jurisdiction  in  the  action  or  proceeding  in  which 
"  the  order  for  payment  is  made,  may  inquire  into  the 
"  case,  and  (subject  to  the  provisoes  contained  in  the  said 
"  sections  respectively)  may  grant  or  refuse,  either  abso- 
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"  lutely  or  upon  terms,  any  application  for  a  writ  of 
"  attachment,  or  other  process  or  order  of  arrest  or  im- 
"  prisonment,  and  any  application  to  stay  the  operation 
"  of  any  such  writ,  process  or  order,  or  for  discharge  from 
"  arrest  or  imprisonment  thereunder." 

The  following  regulations  are  to  be  complied  with  pre- 
liminary to  the  issue  of  the  writ : — 

"  No  writ  of  execution  shall  be  issued  without  the  pro-  Production  of 
"  duction  to  the  officer  by  whom  the  same  should  be  issued  ^af^f11  °r 
"  of  the  judgment  upon  which  the  writ  of  execution  is  to  Court. 
"  issue,  or  an  office  copy  thereof,  showing  the  date  of  entry.  °      42'  r"  9- 
"  And  the  officer  shall  be  satisfied  that  the  proper  time 
"  has  elapsed  to  entitle  the  judgment  creditor  to  execu- 
"  tion."     Order  XLII.  E.  9. 

"  No  writ  of  execution  shall  be  issued  without  the  party  Precipe  to 

,,  •  .,  -i  .         v  .,         0t  j-        ,i     .  writ  of  attach - 

'  issuing  it,  or  his  solicitor,  nirng  a  praecipe  tor  that  pur-  ment. 

"  pose.     The  precipe  shall  contain  the  title  of  the  action,  ord.  42,  r.  10. 

"  the  reference  to  the  record,  the  date  of  the  judgment 

"  and  of  the  order,  if  any,  directing  the  execution  to  be 

"  issued,  the  names  of  the  parties  against  whom,  or  of  the 

"  firms  against  whose  goods,  the  execution  is  to  be  issued, 

"  and  shall  be  signed  by  [or  on  behalf  of]  the  solicitor  of 

"  the  party  issuing  it,  if  he  do  so  in  person."    Order  XLII. 

E.  10. 

The  praecipe  for  a  writ  of  attachment  should  be  in  the  Form  of 

n  ii       •         <•  praecipe  for 

following  form  :—  £rit  0*f 

Writ  Of  Attachment.  attachment, 

"In  the  High  Court  of  Justice,  18   .     B.      No.     . 

"  Probate,  Divorce  and  Admiralty  Division. 
"  Probate. 

"  Between  A.  B Plaintiff, 

and 
"  C.  D.  and  others    ....     Defendants. 
"  Seal  in  pursuance  of  order  dated  day  of 

"  an  attachment  directed  to  the  sheriff  of  against 

"  C.  D.  for  not  delivering  to  A.  B.  (as  the  cane  may  be.)" 

The  writ  must  be  prepared  by  the  party  at  whose  in- 
stance the  order  has  been  obtained,  and  must  be  either 
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Form  of  writ. 
of  attach- 
ment. 


Indorsements 
on  writs  of 
attachment. 
Ord.  42,  r.  11. 


written  or  printed  on  parchment,  and  should  have  a  left- 
hand  margin  of  sufficient  width  to  admit  of  the  stamp  and 
the  official  seal  (Chancery  Order  III.  rule  1  ;  Dan.  Prac. 
388),  "  and  shall  be  taken  to  the  registry  with  an  office 
"  copy  of  the  order,  and  when  approved  and  signed  by 
"  one  of  the  registrars,  shall  be  sealed  with  the  seal  of  the 
"  Court."     E.  108. 

The  following  is  the  form  of  a  writ  of  attachment : — 
Writ  of  Attachment. 
"  In  the  High  Court  of  Justice,  18     .     B.     No.     . 

"  Probate,  Divorce  and  Admiralty  Division. 
"  Probate. 

"  Between  A.  B Plaintiff, 

and 
"  C.  D.  and  others  ....     Defendants. 
"  Victoria,  &c. 

"  To  the  sheriff  of  greeting. 

"  We  command  you  to  attach  C.  D.  so  as  to  have  him 
"  before  us  in  the  Division  of  our  High  Court  of 

"  Justice  wheresoever  the  said  Court  shall  then  be,  there 
"  to  answer  to  us,  as  well  touching  a  contempt  which  he  it 
"  is  alleged  hath  committed  against  us,  as  also  such  other 
"  matters  as  shall  be  then  and  there  laid  to  his  charge, 
"  and  further  to  perform  and  abide  such  order  as  our  said 
"  Court  shall  make  in  this  behalf,  and  hereof  fail  not,  and 
"  bring  this  writ  with  you.     Witness,  &c." 

"  Every  writ  of  execution  shall  be  indorsed  with  the 
"  name  and  place  of  abode  or  office  of  business  of  the 
"  solicitor  actually  suing  out  the  same,  and  when  the 
"  solicitor  actually  suing  out  the  writ  shall  sue  out  the 
"  same  as  agent  for  another  solicitor,  the  name  and  place 
"  of  abode  of  such  other  solicitor  shall  also  be  indorsed 
"  upon  the  writ ;  and  in  case  no  solicitor  shall  be  em- 
"  ployed  to  issue  the  writ,  then  it  shall  be  indorsed  with  a 
"  memorandum  expressing  that  the  same  has  been  sued 
"  out  by  the  plaintiff  or  defendant  in  person,  as  the  case 
"  may  be,  mentioning  the  city,  town,  or  parish,  and  also 
"  the  name  of  the  hamlet,  street,  and  number  of  the  house 
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"  of  such  plaintiff's  or  defendant's  residence  if  such  there 
"be."     Order  XLII.E.  11. 

The  sheriff,  after  delivery  of  the  writ  to  him,  upon  find-  Execution  of 
ing  the  party  to  be  attached,  must  arrest  him  and  lodge  attachment 
him  in  prison,  or  if  he  is  already  in  prison,  he  must  lodge  by  sheriff, 
a  detainer  against  him,  and  the  person  at  whose  instance 
he  has  been  attached  may  leave  him  in  prison  until  he  has 
cleared  his  contempt,  and  obtained  his  discharge.     Dan. 
Pr.  390—93,  and  999. 

The  sheriff  should  within  a  reasonable  time  after  the 
delivery  of  the  writ  to  him  return  the  writ,  and  if  he  does 
not  make  a  return,  he  may  be  compelled  to  do  so  on  the 
party  at  whose  instance  the  attachment  issued  for  that  pur- 
pose applying  to  the  Court  on  motion. 

The  following  are  the  forms  of  the  returns  to  be  indorsed  Forms  of 

ii  'i  sheriff's 

on  the  writ :—  return  of 

"  I  have  attached  the  within-named  CD.,  whose  body  execution  of 
"  remains  in  Her  Majesty's  gaol  for  my  county  of 
"  under  my  custody. 

"  The  answer  of  X.  Y.,  Esquire,  Sheriff." 

"  I  have  attached  the  within-named  C.  D.,  as  within  I 
"  am  commanded,  whose  body  I  have  ready. 

"  The  answer  of  X.  Y.,  Esquire,  Sheriff." 

"  The  within-named  C.  D.  is  not  found  within  my 
bailiwick. 

"  The  answer  of  X.  Y.,  Esquire,  Sheriff." 

Where  this  last  return  is  made  the  party  at  whose 
instance  the  attachment  issued  may  either  issue  an  attach- 
ment into  another  county,  or  he  may  obtain  an  order  for 
the  serjeant-at-arms  to  arrest  the  defendant.  Gren.  Ord. 
Jan.  1870,  rule  6  ;  Dan.  Pr.  395,  418,  910. 

The  application  for  an  order  for  the  serjeant-at-arms  is 
ex  parte  by  motion  supported  by  the  production  of  the  at- 
tachment and  the  sheriff's  return.  Dan.  Pr.  910.  "  The 
"  registrar  will  upon  registration  draw  up  the  order  and 
"  deliver  it  to  the  serjeant-at-arms  or  his  deputy."  Cons. 
Order  XXXII. 
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arms. 


The  following  is  the  form  of  the  order  for  a  warrant  to 
the  serjeant-at-arms  on  a  return  non  est  inventus  (Gren. 
Ord.  7th  Jan.  1870,  rule  6)  :— 

"  Whereas  by  the  decree  (judgment  or  order)  dated  , 

'  it  was  ordered  now  upon  motion  by  counsel  who 

'  alleged  that  an  attachment  issued  against  the  said  C.  D. 
'  for  not,  &c.  (state  default),  directed  to  the  sheriff  of  , 

'  and  that  the  sheriff  hath  returned  non  est  inventus 
•  therein,  and  upon  reading  the  decree,  &c,  writ  and  re- 
'  turn,  this  Court  doth  order  that  the  serjeant-at-arms 
'  attending  this  Court  do  apprehend  the  said  C.  D.  and 
'  bring  him  to  the  bar  of  this  Court  to  answer  his  said 
'  contempt ;  and  thereupon  such  further  order  shall  be  made 
'  as  shall  be  just."     See  Seton's  Forms,  4th  ed.,  p.  1572. 

The  serjeant-at-arms  then  obtains  the  Lord  Chancellor's 
warrant,  which  is  in  the  following  form : — 

"  "Whereas   by   an   order   bearing   date   the  day 

"of  ,  made  in  a   certain   action  wherein  A.  B.  is 

"  plaintiff  and  C.  D.  is  the  defendant,  it  was  ordered  that 
"  the  tipstaff  do  apprehend  the  defendant  C.  D.,  and  bring 
"  him  to  the  bar  :  These  are  therefore,  in  pursuance  of  the 
"  said  order,  to  will  and  require  you  forthwith  upon  receipt 
"  hereof  to  make  diligent  search  and  inquiry  after  the  said 
"  C.  D.,  and  wheresoever  you  shall  find  him  to  arrest  and 
"  apprehend  him  and  bring  him  to  the  bar  of  this  Court, 
"  to  answer  his  contempt  in  the  said  order  mentioned ; 
"  willing  and  requiring  all  and  singular  mayors,  sheriffs, 
"  justices  of  the  peace,  bailiffs,  constables,  jailors,  head- 
"  boroughs,  and  all  other  Her  Majesty's  officers  and  loving 
"  subjects,  to  be  aiding  in  the  execution  of  the  premises,  as 
"  they  tender  Her  Majesty's  service,  and  will  answer  the 
"  contrary  at  their  peril,  and  this  shall  be  your  warrant. 
"  Dated  this  day  of  ,  18     , 


"  To  Mr.  X.  Y.,  the  tipstaff  attending  the 
"  Chancery  Division  of  the  High  Court 
"  of  Justice,  or  his  deputy" 
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If  the  tipstaff  arrests  the  party  to  be  attached  he  should 
bring  him  to  the  bar  of  the  Court,  and  the  applicant  must 
move  that  he  be  turned  over  to  the  Hollo  way  Prison. 
This  order  is  of  course.  Upon  the  order  being  made  the 
party  attached  is  conveyed  to  prison, — where  he  may  be 
left  until  he  clears  his  contempt.    See  "  Seton  on  Decrees." 

If  the  tipstaff  finds  the  party  to  be  attached  in  prison,  he 
may  be  left  there  until  he  has  cleared  his  contempt. 

A  writ  of  attachment,  if  unexecuted,  remains  in  force 
for  one  year  only  from  the  date  of  its  issue — unless  renewed 
— and  the  four  following  rules  relate  to  the  renewal  and 
execution  of  a  writ  at  the  expiration  of  the  time  for  its 
original  execution : — 

"A  writ  of  execution,  if  unexecuted,  shall  remain  in  Ord.  42,  r.  ig. 
"  force  for  one  vear  only  from  its  issue,  unless  renewed  Currency  and 

^         .       .  -ill  •  renewal  ot 

"  in  the  manner  hereinafter  provided  ;  but  such  writ  may,  writ  of 

"  at  any  time  before  its  expiration,  by  leave  of  the  Court  attachment- 

"  or  a  judge,  be  renewed,  by  the  party  issuing  it,  for  one 

"  year  from  the  date  of  such  renewal,  and  so  on  from  time 

"  to  time  during  the  continuance  of  the  renewed  writ, 

"  either  by  being  marked  with  a  seal  of  the  Court  bearing 

"  the  date  of  the  day,  month,  and  year  of  such  renewal, 

"  or  by  such  party  giving  a  written  notice  of  renewal  to  the 

"  sheriff,  signed  by  the  party  or  his  attorney,  and  bearing 

"  the  like  seal  of  the  Court ;  and  a  writ  of  execution  so 

"  renewed  shall  have  effect,  and  be  entitled  to  priority, 

"  according  to  the  time  of  the  original  delivery  thereof." 

Order  XLII.  E.  16. 

"  The  production  of  a  writ  of  execution,  or  of  the  notice  Ord.  42,  r.  17. 
"  renewing  the  same,  purporting  to  be  marked  with  such  Pr°of  of  re- 
"  seal  as  in  the  last  preceding  rule  mentioned,  showing  the  writ. 
"  same  to  have  been  renewed,  shall  be  sufficient  evidence 
"  of  its  having  been  so  renewed."     Order  XLII.  R.  17. 

"  As  between  the  original  parties  to  a  judgment,  execu-  Ord.  42,  r.  18. 
"  tion  may  issue  at  any  time  within  six  years  from  the  Ex.®cu<?,9^  of 

J  .  writ  within 

"  recovery  of  the  judgment."     Order  XLII.  R.  18.  six  years. 

"  Where  six  years  have  elapsed  since  the  judgment,  or  Ord.  42,  r.  19. 
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"  an}'  change  has  taken  place  by  death  or  otherwise  in  the 
"  parties  entitled  or  liable  to  execution,  the  party  alleging 
"  himself  to  be  entitled  to  execution  may  apply  to  the 
"  Court  or  a  judge  for  leave  to  issue  execution  accordingly. 
"  And  such  Court  or  judge  may,  if  satisfied  that  the  party 
"  so  applying  is  entitled  to  issue  execution,  make  an  order 
"  to  that  effect,  or  may  order  that  any  issue  or  question 
"  necessary  to  determine  the  rights  of  the  parties,  shall  be 
"  tried  in  any  of  the  ways  in  which  any  question  in  an 
"  action  may  be  tried.  And  in  either  case  such  Court  or 
"  judge  may  impose  such  terms  as  to  costs  or  otherwise 
"  as  shall  seem  just."     Order  XLII.  E.  19. 

The  three  next  rules  contain  general  instructions  relating 
to  writs  of  attachment : — 

"  In  cases  other  than  those  mentioned  in  Eule  18,  any 
"  person  not  being  a  party  in  an  action,  who  obtained  any 
"  order  or  in  whose  favour  anjr  order  is  made,  shall  be  en- 
"  titled  to  enforce  obedience  to  such  order  by  the  same 
"  process  as  if  he  were  a  party  to  the  action  ;  and  any  per- 
"  son  not  being  a  party  in  an  action,  against  whom 
"  obedience  to  any  judgment  or  order  may  be  enforced, 
"  shall  be  liable  to  the  same  process  for  enforcing  obedience 
"  to  such  judgment  or  order  as  if  he  were  a  party  to  the 
"  action."     Order  XLII.  E.  21. 

Nothing  in  any  of  the  rules  of  this  order  shall  take 
"  away  or  curtail  any  right  heretofore  existing,  to  enforce 
"  or  give  effect  to  any  judgment  or  order  in  any  manner, 
"  or  against  any  person  or  property  whatsoever."  Order 
XLII.  E.  23. 

"  Nothing  in  this  order  shall  affect  the  order  in  which 
"  writs  of  execution  may  be  issued."     Order  XLII.  E.  24. 

The  party  attached  may  apply  for  his  or  her  discharge 
to  the  judge,  if  the  Court  be  then  sitting ;  if  not,  then  to 
one  of  the  registrars,  who,  for  good  cause  shown,  shall 
have  power  to  order  such  discharge  (Eule  100)  on  three 
grounds  :  either  upon  the  ground  that  the  attachment  was 
irregular  and  ought  not  to  have  issued,  or  that  the  party 
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attached  has  cleared  his  contempt,  or  that  he  is  entitled  to 
be  discharged  under  sect.  4  of  the  Debtors  Act,  1869, 
without  having  paid  the  sum  ordered,  by  reason  of  his 
having  been  in  prison  for  the  contempt  for  one  year. 

An  application  for  a  discharge  on  the  ground  of  irregu- 
larity in  the  proceeding  should  be  supported  by  an  affidavit 
of  the  facts  upon  which  it  is  founded,  and  the  party  at 
whose  instance  the  applicant  was  attached  should  have 
notice  of  the  application. 

When  the  act  to  be  done  was  a  payment  of  money 
into  Court,  or  the  filing  of  an  affidavit,  the  application  for 
a  discharge  is  ex  parte  by  motion,  and  must  be  supported 
by  a  certificate  of  the  proper  officer  of  the  Court  of  the 
performance  of  the  act. 

Thus  sect.  5  of  the  Debtors  Act,  1869,  provides  that  Sect.  5  of 
"Any  person  imprisoned  under  this  section  shall  be  dis-  is^01^  °  ' 
"  charged  out  of  custody  upon  a  certificate,  signed  in  the 
"  prescribed  manner,  as  to  the  effect  that  he  has  satisfied 
"  the  debt  or  instalment  of  a  debt  in  respect  of  which  he 
"  was  imprisoned,  together  with  the  prescribed  costs  (if 
"  any)." 

In  other  cases  the  application  is  by  motion  on  notice  to 
the  party  who  issued  the  attachment,  and,  unless  he  con- 
sents, it  should  be  supported  by  an  affidavit  of  com- 
pliance with  the  judgment  or  order,  or  in  cases  within 
sect.  4  of  the  Debtors  Act,  1869,  of  the  lapse  of  a  year 
since  the  imprisonment  commenced. 

Upon  the  person  attached  clearing   his  contempt,  he  Party  at- 
cannot  be  detained  in  custody  for  non-payment  of  the  tacl}ecl  not  to 

J  .        ,  "e  detained  in 

costs  of  his  contempt.     Part  of  the  order  for  his  discharge  custody  for 
will  be,  that  he  pay  the  costs  of  his  contempt  and  of  the  tachment  " 
application  to  discharge  him,  leaving  the  other  party  to 
enforce   payment   of    such   costs   in   the   usual    manner. 
Jackson  v.  Mawby,  1  Ch.  Div.  86. 
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Regulations  as  to  Motions. 

The  Court  hears  motions  by  counsel  every  Tuesday 
during  the  Sittings,  at  12  p.m. 

Durino-  the  long  vacation  the  registrars  sitting  for  the 
judge  hear  motions  by  counsel  every  "Wednesday  fort- 
night, at  12  p.m. 

Papers  for  motions  are  required  to  be  left  in  the  principal 
registry  with  the  clerk  of  the  papers  before  2  o'clock  p.m. 
on  the  Thursday  previous,  if  the  motion  is  to  be  made  in 
Court ;  and  before  2  p.m.  on  the  Saturday  previous,  if  the 
motion  is  to  be  made  before  the  registrars  in  the  long 
vacation. 

Cases  for  motion  and  all  affidavits  and  notices  should  be 
headed  "  In  the  goods  of  A.  B.,  deceased." 

"  Cases  for  motion  are  to  set  forth  the  style  and  object  of, 
"  and  the  names  and  descriptions  of,  the  parties  to  the  action 
"  or  proceeding  before  the  Court ;  the  proceedings  already 
"  had  in  the  action,  and  the  dates  of  the  same  ;  the  prayer  of 
"  the  party  on  whose  behalf  the  motion  is  made,  and  briefly, 
"  the  circumstances  on  which  it  is  founded."     R.  124. 

The  following  is  a  form  of  a  case  for  motion  or  motion 
paper : — 
"  In  the  High  Court  of  Justice. 

"  Probate,  Divorce  and  Admiralty  Division. 
"  Probate. 

"  Between  A.  B Plaintiff, 

and 

"CD Defendant. 

"  In  the  goods  of  E.  F.,  deceased. 

"  E.  F.,  late  of  ,  died  on  the  day  of  , 

"18     ,  at  ,  intestate,  without  child  or  parent,  leaving 

"  the  said  C.  D.  his  lawful  widow  and  relict,  and  the  said 
"  A.  B.  his  natural  and  lawful  brother  and  only  next  of 
"  kin. 

"  The  said  C.  D.,  having  deferred  taking  upon  her 
"  letters  of  administration  of  the  personal  estate  and  effects 


OF    PROBATE    DIVISION. 


31 


"  of  the  said  deceased,  the  said  A.  B.,  on  the  day 

"  of  18     ,  extracted  a  citation,  under  seal  of  this 

"  Honorable  Court,  against  her  the  said  C.  D.,  to  accept  or 
"  refuse  letters  of  administration  of  the  personal  estate  and 
"  effects  of  the  said  deceased,  or  show  cause  why  the  same 
"  should  not  be  granted  to  him  the  said  A.  B. 

"  This  citation  was  afterwards,  viz.,  on  the  day 

"  of  ,  18     ,  personally  served  on  the  said  C.  D.,  and 

"  was  on  the  day  of  ,  18     ,  returned  to  this 

"  Honorable  Court. 

"  No  appearance  has  been  given  to  the  said  citation. 

"  The  above  averments  are  proved  by  affidavits. 

"  The  Court  will  be  moved  by  counsel  to  decree  letters 
"  of  administration  of  all  and  singular  the  personal  estate 
"  and  effects  of  the  said  deceased  to  be  granted  to  the  said 
"  A.  B." 

"  If  the  cases  tendered  are  deficient  in  any  of  the  above  Defective 
"  particulars,  the  same  shall  not  be  received  in  the  registry  motion. 
"  without  permission  of  one  of  the  registrars."     R.  125. 

"  On  depositing  the  same  in  the  registry,  and  giving  Affidavits  in 
"  notice  of  the  motion,  the  affidavits  in  support  of  the  motionto  be 
"  motion,  and  all  original  documents  referred  to  in  such  left  in  re- 

onsfcrv 

"  affidavits,  or  to  be  referred  to  by  counsel  on  the  hearing  b 
"  of  the  motion,  must  be  also  left  in  the  registry ;  or  in 
"  case  such  affidavits  or  documents  have  been  already  filed 
"  or  deposited  in  the  registry,  the  same  must  be  searched 
"  for,  looked  up,  and  deposited  with  the  proper  clerk,  in 
"  order  to  their  being  sent  with  the  case  to  the  judge." 
E.  126. 

A  case  for  motion  should  comprise  no  statement  which 
does  not  appear  either  on  the  minutes  of  the  Court,  or  in 
the  affidavits  or  documents  filed  in  support  of  the  motion. 

The  following  forms  of  the  terms  in  which  the  Court  in  Forms  of 
certain  cases  should  be  moved  to  make  its  decree  will  be  of  motions 
use  in  practice  : — 

The  Court  will  be  moved  : — 

"  To  decree  probate  of  the  last  will  and  testament   of  Probate  to  an 

executor. 
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Administra- 
tion with  will 
annexed. 


Grant  of  ad- 
ministration 
of  two  papers 
as  together 
■  'ait  lining  a 
last  will. 


Administra  - 
tion  de  bonis 
non. 


Probate  of  a 
lost  will. 


Probate  to  an 
attorney. 


Grant  to  a 
guardian. 


;  (\  D.,  late  of  ,  dated,  &c,  with  one  codicil  thereto 

'  dated  ,  to  Gr.  II.  as  the  sole  executor  named  therein." 
"  To  decree  a  grant  of  letters  of  administration  with 
the  last  will  and  testament  dated,  &c,  ,  of  C.  D., 

;  late  of  ,  deceased,  annexed  of  all  and  singular  the 

:  personal  estate  and  effects  of  the  said  C.  D.  to  Gr.  H.,  the 
;  residuary  legatee  named  in  the  said  will." 
"  To  decree  a  grant  of  letters  of  administration  with  the 
paper  writings  dated  the  day  of  ,  and  the 

day  of  ,  as  together  containing  the  last  will 

and  testament  of  A.  13.,  late  of  ,  deceased,  an- 

nexed, of  all  and  singular  the  personal  estate  and  effects 
of  the  said  C.  D.  to  Gr.  H.,  a  legatee  named  in  the  said 
paper  writing  dated,  &c." 

"  To  decree  a  grant  of  letters  of  administration  with  the 
will  dated  the  ,  of  A.  B.,  late  of  ,  deceased, 

annexed  of  all  and  singular  the  unadministered  personal 
estate  and  effects  of  the  said  A.  B.  to  Gr.  H.,  a  legatee 
named  in  the  said  will." 

"  To  decree  probate  of  the  last  will  and  testament  of 
A.  B.,  late  of  ,  deceased,  as  contained  in  the  affidavit 

of  Gr.  II.  filed  herewith,  and  sworn  on  the  day 

of  until  the  said  original  will,  or  a  more  authentic 

copy  thereof,  shall  be  brought  into  and  left  in  the  princi- 
pal registry  of  this  Court,  to  be  granted  to  Gr.  H.,  the 
sole  executor  named  in  the  said  will." 
"  To  decree  probate  of  the  last  will  and  testament  of 
A.  B.,  late  of  ,  deceased,  to  be  granted  to  Gr.  H. 

as  the  attorney  of  C.  D.,  the  sole  executor,  named  in  the 
said  will  for  the  use  and  benefit  of  the  said  C.  D.,  until 
the  said  C.  I),  shall  return  to  this  country  and  take  pro- 
bate of  the  said  will." 

"  To  decree  a  grant  of  letters  of  administration  of  the 
personal  estate  and  effects  of  C.  D.,  late  of  ,  de- 

ceased, as  the  guardian  duly  assigned  to  [or  elected  by, 
or,  as  tin:  case  may  he,  of]  Gr.  II.  for  the  use  and  benefit  of 
the  said  Gr.  H.  until  he  shall  attain  the  age  of  21  years." 
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"  To  decree  probate  of  the  last  will  and  testament  of  Limited  pro- 
"  E.  F,  late  of  ,  deceased,  the  wife  of  A.  B.,  to  be  Sd^SSS 

"  granted  to  Gr.  H.,  the  executor  named  therein,  limited  will. 
"  to  such  property  as  she  was  entitled  to  appoint  or  dispose 
"  of  by  will  under  and  by  virtue  of  the  last  will  and  testa- 
"  ment  dated,  &c,  of  X.  Y.,  or  of  any  other  power  enabling 
"  her  in  that  behalf,  so  far  as  she  has  in  and  by  her  said 
"  will  appointed  and  disposed  of  accordingly,  but  not 
"  further  or  otherwise." 

Where  the  application  is  for  a  grant  save  and  except  Grants  save 
any  particular  fund  forming  part  of  the  personal  estate  of  an(i  excePt- 
the  deceased,  but  which  from  the  circumstances  pass  under 
another  grant,  which  other  grant  has  not  been  obtained, 
the  grant  is  called  "  A  Probate  or  Administration  save  and 
except."  Thus  if  a  testator  has  appointed  an  executor  for  a 
special  fund,  and  another  executor  for  the  rest  of  his  per- 
sonal estate,  the  terms  of  the  motion  will  be  for  the  grant 
save  and  except. 

"  To  decree  probate  of  the  last  will  and  testament  of 
"  A.  B.  late  of  ,  deceased,  to  C.  D.,  one  of  his 

"  executors  named  therein,  save  and  except  in  so  far  as  his 
"  said  last  will  and  testament  relates  to  any  personal  estate 
"  of  which  he  appointed  E.  F.  sole  executor." 

"Where  the  application  is  for  a  cseterorum  grant,  which  Cieterorum 
differs  from  a  grant  save  and  except,  in  that  it  follows  Srants- 
instead  of  precedes,  as  the  grant  save  and  except  does,  a 
limited  grant,  the  terms  of  the  motion  will  be — 

"  To  decree  a  grant  of  letters  of  administration  of  the 
"  rest  of  the  personal  estate  and  effects  of  E.  F.,  late  of 
"  deceased,  the  wife  of  A.  B.,  save  and  except  any 

"  personal  estate  which  the  said  E.  F.,  under  and  by  virtue 
"  of  the  powers  contained  in  the  last  will  and  testament, 
"  dated,  &c,  of  X.  Y.,  late  of  deceased,  or  of  any 

"  other  power  enabling  her  in  that  behalf,  had  power  by 
"  her  last  will  and  testament  to  appoint  or  dispose  of,  and 
"  by  her  last  will  and  testament,  dated,  &c,  appointed  or 
"  disposed  of  accordingly." 

T.  D 
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A  oessate 
grant. 


Notices  of 
motion. 


Notice  of 
motion  to 
other  parties. 


Rule  as  to 
service  of 
notices. 


"Where  an  original  grant  has  been  limited  for  a  specified 
time  or  until  the  happening  of  a  contingency,  a  second  or 
.supplemental  grant,  which  is  commonly  called  a  cessate 
grant,  should  be  applied  for.  Thus  where  probate  has 
been  granted  of  a  copy  of  a  will  limited  until  the  original 
will  or  an  authentic  copy  thereof  shall  be  brought  into 
the  registry,  the  grant  ceases  on  the  original  or  a  more 
authentic  copy  thereof  being  discovered  and  brought  into 
the  registry. 

Thus  also  where  probate  or  administration  has  been 
granted  to  a  guardian  during  the  minority  of  a  person 
entitled  to  the  grant,  or  to  the  committee  or  curator  of  a 
lunatic  during  his  lunacy,  or  to  an  attorney  for  the  use  and 
benefit  of  the  party  entitled,  who  is  abroad,  until  he  shall 
apply  for  and  obtain  the  grant  himself,  a  cessate  or  supple- 
mental grant  will  be  issued.  Unless,  however,  there  is 
something  exceptional  in  the  circumstances  of  the  case,  a 
cessate  grant  will  be  issued  by  the  registrar  without  the 
necessity  of  an  application  to  the  Court. 

The  following  rules  of  practice  and  rules  of  Court  relate 
to  the  notices  to  be  given  of  motions,  and  the  documents 
to  be  filed,  and  the  affidavits  to  be  used  in  support  of 
them : — 

All  parties  who  have  entered  an  appearance  in  a  matter, 
whether  in  obedience  to  the  warning  of  a  caveat,  or  to  a 
citation,  or  of  his  own  motion,  is  entitled  to  four  clear 
days'  notice  previous  to  the  hearing  of  the  motion. 

"  When  it  is  necessary  to  give  notice  of  any  motion  to 
"  be  made  to  the  Court,  such  notice  shall  be  served  on  the 
"  other  parties  who  have  entered  an  appearance  four  clear 
"  days  previously  to  the  hearing  of  such  motion,  and  a 
"  copy  of  the  notice  so  served  shall  be  filed  in  the  registry 
"  with  the  case  for  motion,  but  no  proof  of  the  service  of 
"  the  notice  will  be  required,  unless  by  direction  of  the 
"  judge,  or  of  the  registrars  in  his  absence."     R.  111. 

"  It  shall  be  sufficient  to  leave  all  notices  and  copies 
"  of  pleadings  and  other  instruments  which  by  the  rules 
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"  and  orders  of  the  Court  are  required  to  be  given  or 
"  delivered  to  the  opposite  parties  in  a  cause,  or  to  their 
"  proctors,  solicitors,  or  attorneys,  and  personal  service  of 
"  which  is  not  expressly  required,  at  the  address  furnished 
"  by  such  parties  respectively."     P.  110. 

In  cases  where  the  deceased  has  died  a  bastard  or  with-  Notices  of 
out  known  relations,  the  Queen's  Proctor  is  entitled  to  Queen's 
have  notice  of  any  application  to  be  made  for  a  grant  of  Proctor- 
administration  to  his  or  her  estate. 

"  In  all  cases  where  application  is  made  for  letters  of  The  Queen's 
administration,  either  with  or  without  a  will  annexed,  of  have  notice  of 
the  goods  of  a  bastard  dying  a  bachelor,  or  a  spinster,  or  applications 

.  ,  .  -  .  ,     °    .  '  r  .         for  grants 

a  widower,  or  widow  without  issue,  or  of  a  person  dying  where  de- 
without  known  relations,  notice  of  such  application  is  to  dieda bastard 
be  given  to  her  majesty's  Procurator  General,  or  in  case  °r  without 
the  deceased  died  domiciled  within  the  duchy  of  Lan-  tions. 
caster,  to  the  solicitor  for  the  duchy  in  London,  in  order 
that  he  may  determine  whether  he  will  interfere  on  the 
part  of  the  crown ;  and  no  grant  is  to  be  issued  until  the 
officer  of  the  crown  has  signified  the  course  which  he 
thinks  proper  to  take."     P.  75,  N.  C. 

"  In  the  case  of  persons  dying  intestate  without  any  Where  de- 
known  relation,  a  citation  must  be  issued  against  the  no  known 
next-of-kin,  if  any,  and  all  persons  having  or  pretend-  relatlon..  Clta- 
ing  to  have  any  interest  in  the  personal  estate  of  the 
deceased,   and  the.  service  thereof  upon  them  shall  be 
effected  as  required  by  Pule  70.     Such  citation  must 
also  be  served  upon  the  Queen's  Proctor,  or  upon  the 
solicitor  for  the  duchy  of  Lancaster,  as  the  case  may 
require."     P.  76,  N.  C. 
Where  a  decree  or  order  has  been  obtained  without  due 
notice  to  the  opposite  parties,  it  may  be  rescinded  under 
the  following  rule  : — 

"If  an  order  be  obtained  on  motion  without  due  notice  Order  maybe 
"  to  the  opposite  parties,  such  order  will  be  rescinded,  on  obtained 
"  the  application   of  the  parties  upon  whom  the  notice  without  due 
"  should  have  been  served ;  and  the  expense  of  and  arising  opposite 

D  2  party- 
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Practice 

where  parties 
have  re- 
nounced. 


"  from  the  rescinding  of  such  order  shall  fall  on  the  party 
"  who  obtained  it,  unless  the  judge  shall  otherwise  direct." 
E.  112. 

In  motions  for  a  grant  to  a  person  having  an  inferior 
title  to  it,  or  on  presumptive  evidence  of  death,  the  follow- 
ing instruments  and  affidavits  are  required  : — 

I.  Where  application  is  made  for  a  grant  by  a  person 
having  an  inferior  title  to  it — 

(a)  If  the  applicant  relies  in  part  (a)  on  the  renunciation 
of  a  person  having  a  superior  title  to  the  grant,  the  instru- 
ment of  renunciation  should  be  filed  with  the  case  for 
motion,  and  the  facts  recited  in  the  renunciation  should  be 
verified  by  affidavit. 


Renunciation 
of  probate 
and  adminis- 
tration, with 
will  annexed. 


Form  of  Renunciation  of  Probate  and  Administration,  mth 
Will  annexed. 

"  In  the  High  Court  of  Justice. 

"  Probate,  Divorce,  and  Admiralty  Division. 

"  (Probate.)  The  Principal  Registry. 

"  In  the  goods  of  deceased. 

"  "Whereas  A.  B.,  late  of  ,  in  the  county  of 

"  deceased,  died  on  the  day  of  18     ,  at 

"  having  made  and  duly  executed  his  last  will  and  testa- 
"  ment,  bearing  date  the  day  of  ,  18     ,  and 

"  thereof  appointed  C.  D.  executor  and  residuary  legatee 
"  in  trust  : 

"  Now  I,  the  said  C.  D.,  do  hereby  declare,  that  I  have 
"  not  intermeddled  in  the  personal  estate  and  effects  of  the 
"  said  deceased,  and  will  not  hereafter  intermeddle  therein 
"  with  intent  to  defraud  creditors,  and  I  do  hereby  re- 
"  nounce  all  my  right  and  title  to  the  probate  and  execu- 
"  tion  of  the  said  will,  and  to  the  letters  of  administration, 


(a)  If  all  parties  having  a  superior  title  to  the  grant  renounce  their 
right  to  it,  the  grant  will  issue  as  of  course  in  the  registry  to  a  party 
next  entitled  to  it. 


OF    PROBATE    DIVISION.  37 

"  with  the  said  will  annexed,  of  the  personal  estate  and 
"  effects  of  the  said  deceased. 

"  Signed  by  the  said  CD.  this  \ 

"day  of  ,18     ,  in  the  pre-        (Slg?e*)„ 

"senceof  .  )  O.U. 

(b)  If  the  applicant  relies  on  the  fact  that  parties  who  Practice 
had  a  superior  title  to  the  grant  have  been  cited  and  have  havebPartieS 
not  appeared,  there  should  be  filed  in  the  registry —  cited. 

1.  The  citation,  with   a  certificate  of  service  indorsed 

thereon.     [For  Form,  see  post,  p.  56.] 

2.  An  affidavit  of  service  of  the  citation.     [For  Form, 

see  post,  p.  59.] 

3.  An  affidavit   of   search    having  been  made  in   the 

appearance  book  in  the  registry  after  the  expiration 

of  the  time  named  in  the  citation  for  entering  an 

appearance  and  of  non-appearance.     [For  Form, 

see  jjost,  p.  60.] 

The  facts  deposed  to  in  the  affidavit  filed  to  lead  the 

citation  may  be  referred  to  in  support  of  the  application, 

and  any  additional  facts  necessary  for  the  motion  should 

be  supplemented  in  further  affidavits. 

II.  Where  the  proof  of  the  death  of  the  deceased  is  Practice  in 
presumptive  in  consequence  of  his  sudden  disappearance,  sonsVavm^-' 
or  of  his  not  having  been  heard  of  for  seven  years,  the  disappeared, 
applicant's  affidavit  of  the  facts  on  which  the  Court  is  been  heard  of. 
asked  to   presume  the  death   should  be   corroborated  in 
some  material   points   by   a   member   or   friend   of    the 
deceased's  family,  who   is   not  interested   in   the   estate. 
The  circumstance  of  the  family  or  friends  of  a  man  whose 
habit  was  to  communicate  with  them  receiving  no  com- 
munication from  or  of  him  for  seven  years,  leads  to  the 
presumption  of  his  death  at  some  time  during  the  seven 
years,  but  not  at  the  beginning  or  at  the  end  of  the  seven 
years  (In  flic  goods  of  How,  1  S.  &  T.  53 ;  27  L.  J.  37), 
provided  there  is  no  assignable  cause  for  the  cessation  of 
his  communications.     The  mere  fact,  however,  that  he  has 
not  been  heard  of  for  seven  years,  where  it  was  not  his 


38  NON-CONTENTIOUS    BUSINESS 

practice  to  communicate,  does  not  lead  to  such,  an  inference, 

but  it  may,  coupled  with  other  circumstances,  induce  the 

Court  to  act  on  the  presumption  of  his  death. 

Practice  in  III.  "Where  the  proof  of  the  death  of  the  deceased  is 

sons'3  su  mossed  Presumptive  in  consequence  of  the  disappearance  at  sea  of 

to  have  been    the  vessel  on  which  he  was  on  hoard,  and  of  the  absence  of 

tidings  of  those  who  were  on  board  her,  evidence  of  the 

following  facts  is  required : — 

(1)  That  the  deceased  was  on  board  when  the  vessel 

sailed  from  her  last  port.  In  proof  of  this  it  is 
usual  to  annex  to  an  affidavit  the  last  letter  written 
on  board  by  the  deceased. 

(2)  The  date  and  place  when  and  where  the  vessel  was 
last  seen. 

(3)  Her  non-arrival  in  the  port  to  which  she  was  bound 
within  reasonable  time. 

(4)  Absence  of  tidings  of  the  vessel  from  the  date  when 

she  was  last  seen. 

(5)  That  the  ship  and  cargo  were  either  insured  or  un- 

insured, and  if  insured,  that  the  underwriters  have 
paid  on  the  policies  as  for  a  total  loss. 
The  application  should  be  supported  by  an  affidavit  of 
the  owner,  managing  owner  or  agent  of  the  ship,  deposing 
to  all  material  facts  bearing  on  the  case  within  his  know- 
ledge, as  well  as  by  that  of  the  applicant,  and  by  other 
affidavits,  when  the  circumstances  of  the  case  require  it. 
Practice  as  to        The  district  registrars  are  required  in  every  case  of  doubt 
tuT'um'tliom  or  difficulty  to   communicate  with   the   registrars  of  the 
district  regis-   principal  registry,  and  if   the   principal  registrar  is   of 
opinion  that  the  question  is  one  proper  for  the  determina- 
tion of  the  judge  on  motion,  he  will  direct  the  district 
registrar  to  intimate  to  the  applicant  that  the  grant  cannot 
issue  except  under  decree  of  the  Court  obtained  on  motion. 
11.  98,  District  Registry. 
Transmission        The  following  rule  relates  to  the  transmission  of  papers 

of  papers  for     •  i 

motions  from    m  SUcn  cases  : 

district  "  When  motions  arc  to  be  made  before  the  judge  in 

registry. 
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"  Court,  with  regard  to  any  application  for  probate  or  ad- 
"  ministration  at  a  district  registry,  the  district  registrar  is 
"  to  transmit  all  original  papers  and  documents  to  the  prin- 
"  cipal  registry,  and  the  same,  after  the  directions  of  the 
"  Court  have  been  taken,  will,  on  the  application  of  the  par- 
"  ties,  be  returned  to  the  district  registrar  together  with  an 
"  office  copy  of  the  decree  of  the  judge."  E.  90,  District 
Registry. 

Parties  entitled  to  notice  of  motion  are  also  entitled  to  Copies  of 
be  furnished  with  copies  of  the  affidavits  and  documents  to  be  fm.nis}jed 
be  used  in  support  of  the  motion  under  the  following  rule  :  to  other  Par- 

"  Copies  of  any  affidavits  or  documents  to  be  read  or 
"  used  in  support  of  a  motion  are  to  be  delivered  to  the 
"  other  parties  to  the  suit,  who  are  entitled  to  be  heard  in 
"  opposition  thereto."     E.  127. 

The  hearing  of  the  motion  may,  with  the  leave  of  the 
Court,  be  adjourned  to  enable  the  opposite  parties  to  file 
affidavits  in  answer. 

In  framing  affidavits  to  be  used  in  Court  the  following  Rules  as  to 

t        t        ill  t    ^       mi  affidavits. 

rules  should  be  complied  with  : — 

"  Every  affidavit  is  to  be  drawn  in  the  first  person,  and  Affidavits  to 

,  ,  , .   .  ,  ,  p-i-ip  i  j    "e  drawn m 

"  the  addition  and  true  place  of  abode  ot  every  deponent  the  first 
"  making  it  is  to  be  inserted  therein."     E.  80.  Person- 

"  In  every  affidavit  made  by  two  or  more  persons,  the  Names  of  two 

,  ,  i  .  ■•  .  or  more  de- 

"  names  of  the  several  persons  making  it  are  to  be  written  ponents  to  be 
"  in  the  jurat."     E.  81.  ^ted  in 

"  No  affidavit  will  be  admitted  in  any  matter  in  the  No  material 
"  Court  of  Probate  of  which  any  material  part  is  written  matter  to  be 

.  <■       i  •  i    ii  •  •        written  on  an 

"  on  an  erasure,  or  m  the  jurat  of  which  there  is  any  m-  erasure.    No 
«  terlineation  or  erasure."     E.  53,  N.  C.  %S£$? 

"  Where  an  affidavit  is  made  by  any  person  who  is  jurat. 
"  blind,  or  who,  from  his  or  her  signature  or  otherwise,  sP?cial ,     m 
"  appears  to  be  illiterate,  the  registrar,  commissioner,  or  where  de- 
"  other  authority  before  whom  such  affidavit  is  made,  is  to  or  illiterate. 
"  state  in  the  jurat  that  the  affidavit  was  read  in   the 
"  presence  of  the  party  making  the  same,  and  that  such 
"  party  seemed  perfectly  to  understand  the  same,  and  also 
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Where  de- 
ponent sub- 
scribing 
witness  to  will 
to  depose  to 
its  due  execu- 
tion. 

Where  affi- 
davit not 
legible,  or  an 
interlineation 
not  indicated, 
not  to  be  filed 
without  leave 
of  judge. 


Affidavits 
filed  after 
time  not  to  be 
used  without 
leave  of 
judge. 


Descriptions 
of  persons 
applying  for 
administra- 
tions. 


"  made  Lis  or  her  mark,  or  wrote  his  or  her  signature,  in 
"  the  presence  of  the  registrar,  commissioner,  or  other 
"  authority  before  whom  the  affidavit  is  made."    E.  83. 

"  No  affidavit  is  to  be  deemed  sufficient  which  has  been 
"  sworn  before  the  party  on  whose  behalf  the  same  is 
"  offered,  or  before  his  proctor,  solicitor,  or  attorney,  or 
"  before  a  partner  or  clerk  of  his  proctor,  solicitor,  or 
"  attorney."     E.  84. 

"  Proctors,  solicitors  and  attorneys,  and  their  clerks 
"  respectively,  if  acting  for  any  other  proctor,  solicitor  or 
"  attorney,  shall  be  subject  to  the  rules  in  respect  of  taking 
"  affidavits  which  are  applicable  to  those  in  whose  stead 
"  they  are  acting."     E,  56,  N.  C. 

"  In  every  case  where  an  affidavit  is  made  by  a  sub- 
"  scribing  witness  to  a  will  or  codicil,  such  subscribing 
"  witness  shall  depose  as  to  the  mode  in  which  the  said 
"  will  or  codicil  was  executed  and  attested."    E.  57,  N.  C. 

"  The  registrars  are  not  to  allow  any  affidavit  to  be 
"  filed  (unless  by  leave  of  the  judge)  which  is  not  fairly 
"  and  legibly  written,  or  in  which  there  is  any  interlinea- 
"  tion,  the  extent  of  which  at  the  time  when  the  affidavit 
"  was  sworn  is  not  clearly  shown  by  the  initials  of  the 
"  commissioner,  or  other  person  before  whom  it  was 
"  sworn."     E.  58,  N.  C. 

"  Where  a  special  time  is  limited  for  filing  affidavits,  no 
"  affidavit  filed  after  that  time  shall  be  used  in  Court,  im- 
"  less  by  leave  of  the  judge."     E.  86. 

Applicants    for   letters     of    administration   should   be 
described  in  affidavits  as  follows : — 
A  husband,  as  "  the  lawful  husband." 
A  wife     .      ,,   "  the  lawful  widow  and  relict." 
A  father,       „  "  the  natural  and  lawful  father  and  next- 
of-kin." 
A  mother,     ,,   "  the  natural  and  lawful  mother  and  only 

next-of-kin." 
A  child    .     „  "  the  natural  and  lawful  and  only  child, 
and  only  next-of-kin,"  or  "  one  of  the 
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natural  and  lawful  children  and  next- 
of-kin." 
A  brother,  as  "  the  natural  and  lawful  brother." 
A  sister,      „  "  the  natural  and  lawful  sister." 

If  there  be  no  parents  living,  the  brother  or  sister  is 
further  to  be  described  as  "  one  of  the  next-of- 
kin,"  or  "  the  only  next-of-kin." 
A  nephew,  as  "the  lawful  nephew."  )  and  "one  of  the"  or 
A  niece        ,,  "the  lawful  niece."       )    "only  next-of-kin." 
If  a  brother  or  sister  be  living,  and  the  nephew  or 
niece,  being  the  child  of  a  brother  or  sister  of  the 
intestate,  who  died  in  his  life-time,  apply  for  ad- 
ministration, he  or  she  is  to  be  described  as  "  one 
of  the  persons  entitled  in  distribution  to  the  per- 
sonal estate  and  effects  of  the  deceased." 
A  grand-parent,  grandchild,  cousin,  &c,  is  to  be  described 
as  "  lawful,"  and  "  one  of  the  next-of-kin,"  or  "  only 
next-of-kin." 

Affidavits  in  all  matters,  proceedings  or  actions  in  the 
Probate  Division  may  be  sworn  before  the  following  per-  Persons  be- 
sons: — In  England,  before   the   principal  registrars,  the  affidavits  may 
district  registrars,  the  surrogates  of  any  ecclesiastical  Court  be  sworn  in 
in  England  who  were  acting  as  such  at  the  time  of  the  sion  in  Eng- 
Court  of    Probate  Act,  1857,  coming  into  operation  on  land; 
January  11th,  1858,  commissioners  for  taking  oaths  in 
Chancery,  commissioners  specially  appointed  to  take  oaths 
by  the  judge  of  the  Court  of  Probate,  and  commissioners 
appointed  by  the  Lord  Chancellor  to  take  oaths  or  affidavits 
in  the   High   Court   of   Justice   (Judicature   Act,    1873, 
s.  77). 

In  Ireland  and  Scotland,  before  any  Court,  judge,  notary  in  Ireland  and 
public  or  person  lawfully  authorized  to  administer  oaths  in  Scotland; 
Ireland  or  Scotland. 

In  the  Isle  of  Man  and  in  the  Channel  Islands,  before  in  Isle  of  Man 
any  commissary,  ecclesiastical  judge  or  surrogate  who  at  viands  •    e 
the  time  of  the  passing  of  the  Court  of  Probate  Act,  1857 
(25th  August,  1857),  was  there  authorized  to  administer 
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in  foreign 

parts. 


The  Court  of 
Probate  Act, 
1857,  s.  27. 
Registrar, 
&c.  to  have 
power  to  ad- 
minister 
oaths. 
Power  to 
appoint  also 
commissioners 
to  administer 
oaths,  &c. 


oaths  before  any  solicitor  practising  in  the  Isle  of  Man  or 
Channel  Islands  whom  the  judge  of  the  Court  of  Probate 
may  appoint.  Also  in  the  Channel  Islands  before  any 
Court,  judge,  notary  public,  or  person  lawfully  authorized 
to  administer  oaths  in  such  colonies,  islands,  plantations  or 
places  respectively. 

Affidavits  and  oaths  may  be  taken  in  foreign  parts  out 
of  her  Majesty's  dominions  by  the  following  persons,  viz.  : 
1.  Consuls-general.  2.  Consuls.  3.  Ambassadors.  4. 
Ministers.  5.  Envoys.  6.  Charges  d'affaires.  7.  Secre- 
taries of  embassy.  8.  Secretaries  of  legation.  9.  Vice- 
consuls.  10.  Acting  consuls.  11.  Pro-consuls.  12.  Con- 
sular agents.  But  if  there  are  no  such  persons  as  these, 
then  by : — 13.  Foreign  local  magistrates  or  other  person 
having  authority  to  administer  an  oath ;  in  the  latter  case, 
it  should  appear  on  the  affidavit  or  oath,  that  there  were  no 
such  persons  as  those  before  designated  at  the  place  where 
the  oath  was  administered.  (In  the  goods  of  Bernard,  2 
S.  &  T.  489  ;  31  L.  J.  89.  See  an  exception  In  the  goods 
of  Lambert,  35  L.  J.  64 ;  1  L.  E.  138.) 

The  authority  to  administer  oaths  in  the  Probate  Court, 
and,  by  the  Judicature  Act,  1873,  in  the  Probate  Division, 
was  conferred  by  the  following  sections  of  the  Court  of 
Probate  Act,  1857,  and  Court  of  Probate  Act,  1858  : 

"  The  registrars  and  district  registrars  shall  respectively 
'  have  full  power  to  administer  oaths ;  and  all  persons 
'  who  at  the  commencement  of  this  Act  shall  be  acting  as 
'  surrogates  of  any  ecclesiastical  Court,  and  any  other 
'  persons  whom  the  judge  shall,  under  the  seal  of  the 
'  Court,  from  time  to  time  appoint,  shall  respectively  have 
'  full  power  to  administer  oaths  and  perform  such  other 
'  duties  in  reference  to  matters  and  causes  testamentary  as 
'  may  be  assigned  to  them  from  time  to  time  by  the  rules 
1  and  orders  under  this  Act ;  and  the  persons  so  appointed 
'  shall  be  styled  'Commissioners  of  her  Majesty's  Court  of 
'  '  Probate  : '  provided,  that  any  party  required  to  be  ex- 
'  amined,  or  any  person  called  as  a  witness,  or  required  or 
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"  desiring  to  make  an  affidavit  or  deposition  under  or  for 
"  the  purposes  of  this  Act,  shall  be  permitted  to  make  his 
"  solemn  affirmation  or  declaration  instead  of  being  sworn 
"  in  the  circumstances  and  manner  in  which  a  person  called 
"  as  a  witness  or  desiring  to  make  an  affidavit  or  deposition 
"  would  be  permitted  so  to  do  under  the  Common  Law 
"  Procedure  Act,  1854,  in  cases  within  the  provisions  of 
"  that  Act ;  and  any  person  who  shall  wilfully  give  false 
"  evidence,  or  who  shall  wilfully  swear,  affirm  or  declare 
"  falsely  in  any  affidavit  or  deposition  before  the  Court  of 
"  Probate,  or  before  any  registrar,  district  registrar,  or 
"  commissioner  of  the  Court,  shall  be  liable  to  the  penalties 
"  and  consequences  of  wilful  and  corrupt  perjury." — 
Sect.  27. 

"  It  shall   be    lawful  for  the  judge  of  the  Court   of  Court  of  Pro- 
Probate  to  appoint,  by  commission  under  seal  of  the  {^^    c  ' 
Court,  any  persons  practising  as  solicitors  in  the  Isle  of 
Man,  in  the  Channel  Islands,  or  any  of  them,  to  ad-  Commis- 
minister  oaths,  and  to  take  declarations  or  affirmations,  f oners  ^y 

'  _  'be  appointed 

and  to  exercise  any  other  powers  which  can  be  exercised  in  the  Isle  of 

by  commissioners  of  her  Majesty's  Court  of  Probate,  and     an' 

such  persons  shall  be  entitled  from  time  to  time  to  charge 

and  take  such  fees  as  any  other  persons  performing  the 

same  duties  in  the  Court  of  Probate  may  charge  and 

take."     Sect.  30. 

"  In  cases  where  it  is  necessary  to  obtain  affidavits,  Affidavits, 

declarations,  or  affirmations  to  be  used  in  the  Court  of  kef°re  whom 

'  to  be  sworn 

Probate  from  persons  residing  in  foreign  parts  out  of  her  when  parties 

Majesty's  dominions,  the  same  may  be  sworn,  declared  ™side  m   em 

or  affirmed  before  the  persons  empowered  to  administer  Ioreign  Parts 

oaths  under  the  act  of  the  sixth  of  Greorge  the  Fourth, 

chapter  eighty-seven,  or  under  the  Act  of  the  eighteenth 

and  nineteenth  of  Victoria,  chapter  forty-two  ;  provided 

that,  in  places  where  there  are  no  such  persons  as  are 

mentioned  in  the  said  Acts,  such  affidavits,  declarations 

or  affirmations  may  be  made,  declared,  and  affirmed  be- 
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AfHda\  its, 
before  whom 
to  be  sworn  in 
Scotland,  Ire- 
land, &c. 


Mode  of  ser- 
vice of  an 
order  or  a 
decree  of  the 
Court  on  a 
party  affected 
thereby. 


Practice 


"  fore  any  foreign  local  magistrate  or  other  person  having 
"  authority  to  administer  an  oath."     Sect.  31. 

"  Affidavits,  declarations,  and  affirmations  to  he  used  in  the 
"  Court  of  Probate,  may  be  sworn  and  taken  in  Scotland,  Ire- 
"  land,  the  Isle  of  Man,  the  Channel  Islands,  or  any  colony, 
"  island,  plantation,  or  place  out  of  England  under  the 
"  dominion  of  her  Majesty,  before  any  court,  judge,  notary 
"  public,  or  person  lawfully  authorised  to  administer  oaths 
"  in  such  country,  colony,  island,  plantation  or  place  re- 
"  spectively,  or,  so  far  as  relates  to  the  Isle  of  Man  and 
"  the  Channel  Islands,  before  any  commissary,  ecclesiastical 
"  judge  or  surrogate,  who  at  the  time  of  the  passing  of 
"  The  Court  of  Probate  Act  was  authorized  to  administer 
"  oaths  in  the  Isle  of  Man  or  in  the  Channel  Islands 
"  respectively,  and  all  registrars  and  other  officers  of  the 
"  Court  of  Probate  shall  take  judicial  notice  of  the  seal  or 
"  signature,  as  the  case  may  be,  of  any  such  court,  judge, 
"  notary  public,  or  person,  which  shall  be  attached,  sus- 
"  pended  or  subscribed  to  any  such  affidavit,  declaration,  or 
"  affirmation,  or  to  any  other  document."     Sect.  32. 

After  hearing  counsel  in  support  of,  and  if  necessary 
also  in  opposition  to  the  motion,  the  Court  makes  its 
decree  or  order  thereon,  which  is  entered  up  in  the  Court 
Minute  Book. 

"When  a  decree  or  order  of  the  Court  has  been  obtained, 
and  it  is  necessary  for  any  purpose  to  serve  the  same  on 
any  party,  the  service  shall  be  effected  in  the  manner  pre- 
scribed by  the  following  rule  : — 

"  When  it  is  necessary  to  serve  personally  any  order  or 
"  decree  of  the  Court,  the  original  order  or  decree,  or  an 
"  office  copy  thereof,  under  seal  of  the  Court,  must  be  pro- 
"  duced  to  the  party  served,  and  annexed  to  the  affidavit 
"  of  service  marked  as  an  exhibit  by  the  commissioner 
"  or  other  person  before  whom  the  affidavit  is  sworn." 
E.  113. 

If  the  application  for  the  grant  came  through  a  district 
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registrar,  and  the  Court  decides  that  the  grant  may  go,  whore  decree 
the  grant  may  issue  in  the  district  registry,  unless  the  3ctof  an" 
judge  shall  direct  that  it  issue  in  the  principal  registry.        application 

"  After  motions  have  been  made  before  the  judge  in  through  dis- 
"  Court,  the  registrars  are,  on  the  application  of  the  parties  tnct  re&i&try- 
"  (unless  the  judge  shall  otherwise  direct)  to  transmit  to  of'papTrTto11 
"  a  district  registrar  the  original  papers  and  documents,  in  district  regis- 
"  order  that  the  grant  of  probate  or  administration  may  motion. 
"  be  completed  in  a  district  registry."     E.  77,  N.  C. 

A  declaration  of  the  personal  estate  of  the  deceased,  and 
the  justification  of  the  sureties  to  the  administration  bond 
are  required  in  the  following  case : — 

"  When  any  person  takes  letters  of  administration  in  Precautions 
"  default  of  the  appearance  of  the  person  cited,  but  not  per-  ^a  noT^er- 
"  sonally  served  with  the  citation,  and  when  any  person  sonally 
"  takes  letters  of  administration  for  the  use  and  benefit  party  entitled 
"  of  a  lunatic  or  person  of  unsound  mind,  unless  he  be  to  est.ate  a 
"  a   committee   appointed   by    the    Court    of    Chancery, 
"  a  declaration  of  the  personal  estate  and  effects  of  the 
"  deceased  must  be  filed  in  the  registry,  and  the  sureties 
"  to  the  administration  bond  must  justify."     R.  42,  N.  0. 

Where  there  is  a  limited  or  special  grant  of  administra- 
tion decreed  the  following  regulations  apply  : — 

"  In  all  cases  of  limited  or  special  administration  two 
"  sureties  are  to  be  required  for  the  administration  bond 
"  (unless  the  administrator  be  the  husband  of  the  deceased 
"  or  his  representative,  in  which  case  but  one  surety  will 
"  be  required),  and  the  bond  is  to  be  given  in  double  the 
"  amount  of  the  property  to  be  placed  in  the  possession  of 
"  or  dealt  with  by  the  administrator  by  means  of  the 
"  grant.  The  alleged  value  of  such  property  is  to  be  veri- 
"  fied  by  affidavit  if  required."     R.  39,  N.  C. 

"  The  administration  bond  is,  in  all  cases  of  limited 
"  or  special  administrations,  to  be  prepared  in  the  registry." 
R.  40,  N.  C. 
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CHAPTER  II. 


CAVEATS WARNING    TO    CAVEATS SERVICE    OF  WARNING — 

APPEARANCE  TO  WARNING EFFECT  OF  NON-APPEARANCE 

FORM  OF  AFFIDAVIT  OF  SEARCH  AND  OF  NON-APPEAR- 
ANCE  OBJECTS  OF  ENTERING  CAVEATS DISTRICT  REGIS- 
TRAR "  NOT  TO  PROCEED  WHILST  THERE  IS  CONTENTION." 


Caveat  de- 
fined. 


No  grant  to 
issue  after 
caveat  lodged 
without 
notice  to 
caveator. 


A  caveat  is  a  warning  in  writing  lodged  in  the  principal 
probate  registry,  or  in  a  district  probate  registry,  giving 
notice  to  the  registrar  not  to  issue  any  grant,  or  to  take 
any  step  in  reference  to  the  personal  estate  of  the  deceased 
named  in  the  warning,  without  notice  being  first  given  to 
the  party,  or  to  the  solicitor  of  the  party,  who  has  lodged 
the  caveat. 

After  the  entry  of  a  caveat  no  grant  should  issue  with- 
out such  notice,  and  if  it  issues  per  incuriani  it  is  liable  to 
be  recalled  and  revoked.  But  by  E.  62,  N.  C,  "No 
"  caveat  shall  affect  any  grant  made  on  the  day  on  which 
"  the  caveat  is  entered,  or  on  the  day  on  which  notice  is 
"  received  of  a  caveat  having  been  entered  in  a  district 
"  registry,"  "or  in  the  principal  registry."     E.  75,  D.  E. 

A  caveat  may  be  entered  in  the  principal  or  in  a  dis- 
trict registry  by  any  person  having  an  interest,  or  assert- 
ing an  interest,  in  the  deceased's  estate.  "  Any  person 
"  intending  to  oppose  the  issuing  of  a  grant  of  probate  or 
"  letters  of  administration  must,  either  personally  or  by 
"  his  proctor,  solicitor  or  attorney,  enter  a  caveat  in  the 
"  principal  registry,  or  in  a  district  registry ;  if  in  the 
"  principal  registry,  the  person  entering  the  caveat  must 
"  also  insert  the  name  of  the  deceased  in  the  index  to  the 
"  caveat  book."     E.  59,  N.  C. 
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"  A  caveat  shall  bear  date  on  the  day  it  is  entered,  and  . 
"  shall  remain  in  force  for  the  space  of  six  months  only, 
"  and  then  expire  and  be  of  no  effect ;  but  caveats  may  be 
"  renewed  from  time  to  time."     R.  60,  N.  C. 


Form  of  Car  eat. 

"  In  the  High  Court  of  Justice. 

"  Probate,  Divorce,  and  Admiralty  Division. 
"  (Probate.)  The  Principal  Registry. 

"  Let  nothing  be  done  in  the  goods  of  A.  B.  late  of 
"  deceased,  who  died  on  the  day  of  , 

"  at  ,  unknown  to  C.  D.  of  having  interest  [or 

"  to  E.  F.  of  ,  solicitor  of  parties  having  interest]. 

"  Dated  this  day  of  ,  18     . 

"  (Signed)     C.  D.  of         [or  E.  F.  of 

"  solicitor  of  parties  having  interest]." 

"  "Where   a  caveat  has  been  entered  in  the  princrpal  Notice  of 
"  registry,    the    registrars    shall   immediately    thereupon  tiictre*istra" 
"  send  notice  thereof  to  the  district  registrar  of  any  district  of  district  of 
"  in  which  it  is  alleged  the  deceased  resided  at  the  time  of  residence. 
"  his  death,  or  in  which  he  is  known  to  have  had  a  fixed 
"  place  of  abode  at  the  time  of  his  death."     R.  61,  N.  C. 

"  Where  a  caveat  has  been  lodged  in  a  district  registry,  Copies  of 
"  the  district  registrar  shall  immediately  thereupon  send  a  sent  bv  dis- 
"  copy  thereof  to  the  registrars  of  the  principal  registry,  trict  registrar 
"  and  also  to  the  registrars  of  any  other  district  in  which  reJistry,  &c. 
"  it  is  alleged  the  deceased  resided  at  the  time  of  his  death, 
"  or  in  which  he  is  known  to  have  had  a  fixed  place  of 
"  abode  at  the  time  of  his  death."     R.  74,  D.  R. 

A  person  whose  application  for  a  grant  is  stopped  by  a 
caveat  should  apply  at  the  registry  for  a  form  of  summons 
against  the  caveator  called  "  a  warning." 

[Form  of  Warning. 
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Form  of  Warning  to  Caveat. 
"  In  the  High  Court  of  Justice. 

"  Probate,  Divorce,  and  Admiralty  Division. 
"  (Probate.)  The  Principal  Registry. 

"  To  A.  B.  of  [or  to  C.  D.  of  ,  solicitor  of 

"parties  having  interest.'] 
Note.— -These  "  You  are  hereb}'  warned,  within  six  days  after  the  ser- 
b^exSusire*0  "  yice  °^  ^is  warning  upon  you,  inclusive  of  the  day  of 
of  Sunday,  "  such  service,  to  enter  an  appearance,  or  to  cause  an  ap- 
Day  and  Good  "  pearance  to  be  entered  for  you,  in  the  probate  or  principal 
Friday.  «  registry  of  the  Probate,  Divorce,  and  Admiralty  Division 

"  of  the  High  Court  of  Justice  to  the  caveat  entered  by  you 
"  in  the  personal  estate  and  effects  of  E.  F.,  late  of 
"  deceased,  who  died  at  on  or  about  the  day 

"of  18      ,  and  to  set  forth  your  [or  your  client's] 

"  interest ;  and  take  notice,  that  in  default  of  your  so 
"  doing  the  said  Court  will  proceed  to  do  all  such  acts, 
"  matters  and  things  as  shall  be  needful  and  necessary  to 
"  be  done  in  and  about  the  premises. 

"  (Signed)  X.  Y.,  Registrar. 

"  Issued  at  the  instance  of  R.  S.  [here  set  forth  what  in- 
"  terest  R.  S.  has,  and,  if  under  a  mil  or  codicil,  set  forth  the 
"  date  thereof,  and  give  an  address  within  three  miles  of  the 
"  General  Post  Office,  at  which  notices  requiring  service  may  be 
"  left.'] 

"  Indorsement  to  be  made  after  Service  : — 
"  This  warning  was  served  by  I.  K.  on  A.  B.  of 
"  [or  on  C.  D.  of  ,  the  solicitor]  by  whom  the  caveat 

"  was  entered  at  [here  state  how  the  service  was  effected]  on 
"  the  day  of  18     . 

"  (Signed)        I.  K." 

The  following  are  the  rules  as  to  the  warning  of  caveats  : 

Service  of  "  All  caveats  shall  be  warned  from  the  principal  registry. 

warning.         «  rp^g  warnmg  is  t0  j^  left  (by  the  party  stopped  by  the 

"  caveat)    at    the  place  mentioned    in    the  caveat   as  the 

"  address  of  the  person  who  entered  it,"     R.  63,  N.  C. 
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"  It  shall  be  sufficient  for  the  warning  of  a  caveat  that 
"  a  registrar  send  by  the  public  post  a  warning  signed  by 
"  himself,  and  directed  to  the  person  who  entered  the 
"  caveat,  at  the  address  mentioned  in  it."     E.  64,  N.  C. 

"  The  warning  to  a  caveat  is  to  state  the  name  and  "Warning  to 
"  interest  of  the  party  on  whose  behalf  the  same  is  issued,  Uterestof &n 
"  and  if  such  person  claims  under  a  will  or  codicil,  is  also  party  serving 
"  to  state  the  date  of  such  will  or  codicil,  and  is  to  contain 
"  an  address  within  three  miles  of  the  general  post  office, 
"  at  which  any  notice  requiring  service  may  be  left.     A 
"  form   of    warning  will   be  supplied   in    the  registry." 
E.  65,  N.  C. 

The  time  for  appearing  to  a  warning  is  six  days  after 
service  exclusive  of  Sunday,  Christmas  Day  and  Grood 
Friday. 

If  no   appearance  is  entered  by  or  on  behalf  of  the  Where  no  ap- 
caveator,  the  grant  will  issue  to  the  applicant  upon  affi-  ^™w  ° 
davits  of  the  service  of  the  warning,  and  of  search,  and  of  §Tant  issues 

subject  to 

non-appearance.  affidavits 

"  In  order  to  clear  off  a  caveat  when  no  appearance  has  bem&  file(i- 
"  been  entered  to  a  warning  duly  served,  an  affidavit  of 
"  the  service  of  the  warning,  stating  the  manner  of  service, 
"  and  an  affidavit  of  search  for  appearance  and  of  non- 
"  appearance,  must  be  filed."     E.  67,  N.  C. 

Form  of  Affidavit. 

"  In  the  High  Court  of  Justice, 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.)  "  The  Principal  Eegistry. 

"  In  the  goods  of  A.  B.,  deceased. 

"  I,  C.  D.,  of  clerk  to  of  solicitor,  Affidavit  of 

"  make  oath  and  say  as  follows :  warning  and 

"  1.  On  the  day  of  18      ,  I  duly  served  ^!ap^d 

"  Messrs.  of  with  a  true  copy  of  the  warning  ance- 

"  now  hereunto  annexed  marked  A.,  by  delivering  to  and 
"  leaving  the  same  copy  with  a  clerk  of  the  said  Messrs. 

T.  e 
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at  their  office  aforesaid  [or  leaving  the  same 

at  their  office  aforesaid]. 

"  2.  I  did  on  the  day  of  18      ,  duly  and 

carefully  search  the  book  kept  in  the  principal  registry 
of  this  Honorable  Court  for  entering  appearances  from 
the  said  day  of  18     [day  of  service],  to  the 

present  day  inclusive,  to  ascertain  whether  or  not  any 
appearance  to  the  said  warning  had  been  entered. 
"  3.  No  appearance  to  the  said  warning  has  been  entered 
either  by  or  on  behalf  of  any  person  or  persons  whomso- 
ever. 

Sworn  at  this 

"  day  of  18 

"  before  me, 


(Signed)       C.  D." 


"Where 
caveator  ap- 
pears he  may 
consent  to  or 
contest  the 
grant. 


If  the  caveator  appears,  no  grant  can  issue  until  the 
caveat  has  been  subducted  or  withdrawn  by  him,  or  unless 
he  signs  a  consent  to  the  grant  issuing,  or  unless  an  order 
is  made  by  the  judge  on  summons  or  on  motion  adverse 
to  the  caveator. 

The  caveator  may  enter  an  appearance  after  the  expira- 
tion of  the  time  named  in  the  warning,  provided  the  grant 
has  not  passed  the  seal. 

The  form  of  entering  appearances  for  caveats  and  cita- 
tions is  prescribed  by  the  following  order  : — 

"  It  is  ordered  by  the  registrars — 

"  That  all  entries  of  appearance  to  citations  and  caveats 
"  with  a  view  to  the  commencement  of  contentious  pro- 
"  ceedings  shall  set  forth  the  name  in  full  and  the  interest 
"  of  the  person  or  persons  for  whom  the  appearance  is 
"  entered. 

"  That  without  the  order  of  the  judge  or  permission  in 
"  writing  of  one  of  the  registrars  no  such  appearance  shall 
"  be  entered  for  any  person  claiming  an  interest  other 
"  than  the  following : — 

"  1.  Executor.  2.  Legatee  (specific,  pecuniary,  or  re- 
"  siduary),  in  trust  or  beneficial.     3.  Next  of  kin.     4.  One 
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(t  of  the  persons  entitled  in  distribution  in  case  of  an  in- 
"  testacy.  5.  Executor  or  administrator  of  a  beneficial 
"  legatee,  next  of  kin,  or  person  entitled  in  distribution 
"  who  survived  the  testator  or  intestate  but  is  since  dead. 
"  6.  Creditor.  7.  Executor  or  administrator  of  a  creditor. 
"  8.  The  husband  of  any  person  claiming  an  interest  in 
"  any  of  the  above  characters. 

"  That  the  appearance  entered  on  behalf  of  an  executor 
"  or  legatee,  or  the  representative  of  a  legatee,  shall  state 
"  the  date  of  the  will  or  codicil  under  which  he  or  she 
"  claims  an  interest. 

"  That  the  appearance  entered  for  a  next  of  kin  or  person 
"  entitled  in  distribution,  or  the  representative  of  a  next 
"  of  kin  or  person  so  entitled,  shall  set  forth  the  relation- 
"  ship  of  such  next  of  kin  or  person  entitled  to  the  testator 
"  or  intestate. 

"  That  an  appearance  entered  to  a  citation  to  see  pro- 
"  ceedings  shall  set  forth  the  interest  in  respect  of  which 
"  the  party  is  cited. 

"  That  the  clerk  in  charge  of  the  appearance  book  be 
"  authorized  to  cancel  any  appearance  the  entry  of  which 
"  is  not  made  in  conformity  with  this  order." 

Form  of  Appearance  to  a  Caveat  or  a  Citation. 
The  appearance  to  be  Indexed.  See  directions,  ante,  p.  50. 
f  State  date  of  caveat  if    appearance 
to  warning. 
State  date  of  citation  if  appearance 
I      to  citation. 
"  In  the  High  Court  of  Justice. 

"  Probate,  Divorce  and  Admiralty  Division. 

"  (Probate).  Appearance  to 

"  Name Eesidence  of  deceased 

"]  'laintiff's  name  and  \  /Defendant's  name  in 

"  interest  in  full.       [    against    )  full. 

"  Name  and  address  of  plaintiff's  solicitor . 

E  2 
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"  [Name  of  defendant's  solicitor] ,  appears 

"  for  defendant. 
"  Set  forth  defendant's  } 

"name  and  interest  ) 

"  Name  of  party  or  solicitor  entering  ap-  \ 

"  pearance.  Address  within  three  miles  > . 

"  of  Temple  Bar.  ) 

"  Date  of  appearance ." 

Purposes  for        There  are   four  objects   for  which   a   caveat  may  he 
caveat  maybe  entered,  (1)  To  give  time  to  the  caveator  to  make  inquiries 
entered.    "       and  to  obtain  such  information  as  may  enable  him  to  de- 
termine whether  or  not  there  are  grounds  for  his  opposing 
the  grant :    (2)  To   give  him  an  opportunity  of  raising 
any  question  arising  in  respect  to  the  grant  before  the 
judge  either  on  summons  or  on  motion  :  (3)  To  enable  the 
caveator  to  apply  for  an  order  that  the  sureties  for  an  ad- 
ministrator shall  justify,  or  that  they  shall  be  resident 
within  the  jurisdiction  of  the  Court,  or  that  the  adminis- 
trator shall  exhibit  an  inventory  or  give  a  bond  to  pay 
creditors  pro  rata ;  and  a  grant  will  not  by  the  present 
practice  issue  to  a  creditor,  unless  he  consents,  if  required 
by  the  Court,  without  regard  to  the  presence  or  absence  of 
other  creditors,  to  pay  all  debts  pro  rata ;  In  the  goods  of 
Brackenbury,  2  P.  Div.  272 ;  46  L.  J.  42 :  (4)  As  a  step 
preliminary  to  the  commencement  of  an  action  between  the 
caveator,  and  the  party  warning  the  caveat.     The  warning 
and  the  entry  of  an  appearance  by  the  caveator  will  dis- 
close the  names  and  address  of  either  party  to  the  other, 
and  their  respective  interests  in  the  estate  of  the  deceased, 
and  with  this  information  it  is  open  to  either,  if  their  in- 
terests are  conflicting,  to  commence  an  action  against  the 
other  for  the  purpose  of  establishing  his  claim  to  the  grant. 
District  regis-       Where  an  application  is  made  for  a  grant  in  a  district 
proceed  with    registry,   "after  a   caveat  has  been  entered,  the  district 
grant  whilst    u  registrar  is  not  to  proceed  with  the  grant  of  probate  or 
or  there  is       "  administration  to  which  it  relates,  until  it  has  expired  or 

contention. 
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"  been  subducted,  or  until  he  has  received  notice  from  the 
"  principal  registry  that  the  caveat  has  been  warned  and 
"  no  appearance  given,  or  that  the  contentious  proceedings 
"  consequent  on  the  caveat  have  terminated."  E.  77, 
D.  R. 

This  rule  is  in  furtherance  of  the  provisions  of  sect.  48  District  regis- 
of  the  Court  of  Probate  Act,  1857.     "  The  district  regis-  S^gmnts 
"  trar   shall  not  grant  probate  or  administration  in  any  where  there 
"  case  in  which  there  is  contention  as  to  the  grant,  until 
"  such  contention  is  terminated  or  disposed  of  by  decree  or 
"  otherwise,  or  in  which  it  otherwise  appears  to  him  that 
"  probate  or  administration  ought  not  to  be  granted  in 
"  common  form." 
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CHAPTER  III. 

CITATION — AFFIDAVIT  TO  LEAD  CITATION — PRAECIPE — ENTRY 

(IF   CAVEAT FORM    OF   CITATION MODES    OF    SERVICE    OF 

CITATION — PERSONAL  SERVICE — SUBSTITUTIONAL  SERVICE 

FORM  OF  ABSTRACT   OF   CITATION — SERVICE  ON  A  FEME 

COVERTE  —  ON     MINORS ON     LUNATICS — AFFIDAVIT     OF 

SERVICE — APPEARANCE — AFFIDAVIT  OF  SEARCH  AND  NON- 
APPEARANCE. 

Citation.  A  citation  is  an  instrument  issuing  from  the  probate  re- 

gistry under  the  seal  of  the  Court,  and  signed  by  one  of 
the  principal  registrars,  containing  a  recital  of  the  cause  of 
its  issuing,  of  the  interest  of  the  party  extracting  the  same, 
and  giving  notice  to  the  party  cited  to  enter  an  appearance 
and  take  the  steps  therein  specified,  with  an  intimation 
of  the  nature  of  the  decree  the  Court  is  asked  to  and  may 
make  unless  good  cause  is  shown  to  the  contrary. 

A  citation  was  one  of  the  modes  of  commencing  a  suit 
in  the  Ecclesiastical  Courts,  answering  in  those  Courts  to 

When  used  in  a  writ  of  summons  at  common  law.     It  was  adopted  as  one 

sion.3  °  1V1"  of  the  modes  of  commencing  a  suit  in  the  Probate  Court, 
and  is  still  retained  by  the  practice  of  the  Probate  Division 
as  the  mode  of  giving  lfotice  in  non-contentious  business 
to  any  party  of  an  intended  application  for  a  grant  which 
he  may  have  an  interest  in  opposing,  as  well  as  the  mode 
of  giving  notice,  under  Order  XVI.  r.  17,  in  pending 
actions,  to  parties  interested  in  questions  raised  in  such 
actions,  for  the  purpose  of  binding  them  by  the  judgment 
of  the  Court. 

Affidavit  to  Before  the  citation  issues  from  the  registry  an  affidavit 

to  lead  it  must  be  filed,  which  should  verify  the  facts  upon 
which  it  issues,  and  which  facts  should  be  recited  in  the 
citation. 

"  Citations  can  only  be  extracted  from  the  principal 


lead  citation. 
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"  registry,  and  no  citation  is  to  issue  under  seal  until  an 
"  affidavit  in  verification  of  the  averments  it  contains  has 
"  been  filed  in  the  registry."     E.  68,  N.  C. 

The  affidavit  should  be  made  by  the  party,  or  one  of  the 
parties,  on  whose  behalf  it  is  extracted.  A  citation  can 
only  issue  with  the  leave  of  one  of  the  registrars.  If  the 
registrar  entertains  any  doubts  as  to  the  propriety  of  allow- 
ing it  to  issue,  or  if  he  refuses  to  allow  it  to  issue,  the  ap- 
plicant may  apply  to  the  Court  on  motion  for  directions 
that  it  shall  issue. 

Before  a  citation  issues  a  prsecipe  must  be  deposited  in 
the  registry,  and  then  the  registrar  will  sign  and  seal  the 
citation. 

Form  of  PrcBcipe  for  Citation.  Praecipe  for 

r  TT.  _        .  citation. 

"  In  the  High  Court  of  Justice. 
"  Probate,  Divorce  and  Admiralty  Division. 

"  (Probate). 
"  Citation  for  A.  B.  against  C.  D.  in  a  matter  of 

"  calling  C.  D.,  E.  F.  and  Gr.  H.,  to  accept  or  refuse  letters 
"  of  administration  of  the  personal  estate  and  effects  of 
"  I.  K.,  late  of  ,  in  the  county  of  ,  who  died  on 

"  the  day  of  ,  at 

"  (Signed)         G.  H.,  solicitor  for  A.  B. 
"  \_Add  an  address  within  three  miles  of 
the  General  Post-office.^ 
"The  day  of  18     ." 

"  Before  any  citation  is  signed  by  the  registrar,  a  caveat  Entry  of 
"  shall  be  entered  against  any  grant  being  made  in  respect 
"  of  the  estate  and  effects  of  the  deceased  to  which  such 
"  citation  relates,  and  notice  thereof  shall  be  sent  to  the  dis- 
"  trict  registrar  of  any  district  in  which  the  deceased  appears 
"  to  have  resided  at  the  time  of  his  death."     R.  66,  N.  C. 

"  Such  caveat  to  be  renewed  from  time  to  time,  so  as  to 
"  be  kept  in  force  so  long  as  the  proceeding  arising  from 
"  the  service  of  the  citation  are  pending."     R.  15. 
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"  Every  citation  shall  be  written  or  printed  on  parch- 
"  ment,  and  the  party  extracting  the  same,  or  his  solicitor, 
"  shall  take  it,  together  with  a  praecipe,  to  the  registry, 
"  and  there  deposit  the  praecipe  and  get  the  citation  signed 
"  and  sealed.  The  address  given  in  the  praecipe  must  he 
"  within  three  miles  of  ike  General  Post-office."     E.  17. 

Form  of  Citation. 
"  Citation  to  accept  or  refuse  Letters  of  Administration. 
"  In  the  High  Court  of  Justice, 

"  Probate,  Divorce  and  Admiralty  Division. 

"  (Probate.) 
"  Victoria,  by  the  grace  of  God  of  the  United  Kingdom 
"  of  Great  Britain  and  Ireland  Queen,  Defender 
"  of  the  Faith:  To  C.  D.,  E.  F.  and  G.  H.,  of 
of  ,  &c. 

"  Whereas  it  appears  by  an  affidavit  of  A.  B.,  of 
"  sworn  on  the  day  of  and  filed  in  the  probate 

"  or  principal  registry  of  the  Probate,  Divorce  and  Adnii- 
"  ralty  Division  of  our  High  Court  of  Justice,  that  I.  K., 
"  late  of  died  on  the  day  of  18      ,  at 

"  ,  a  bachelor  and  intestate,  without  parent,  leaving 

"  C.  D.,  his  natural  and  lawful  brother  and  sole  next  of 
"  kin,  and  E.  F.  and  G.  H.,  his  natural  and  lawful  nephew 
"  and  niece,  together  with  the  said  C.  D.,  the  only  parties 
"  entitled  in  distribution  to  his  personal  estate  and  effects 
"  in  case  he  died  intestate.  And  whereas  it  further  appears 
"  by  the  said  affidavit  that  the  said  A.  B.  is  a  creditor  of 
"  the  said  deceased  :  Now  this  is  to  command  you  the  said 
"  C.  D.,  E.  F.  and  G.  H.,  that  within  eight  days  after  the 
"  service  hereof  on  you,  inclusive  of  the  day  of  such  service, 
"  you  do  cause  an  appearance  to  be  entered  for  you  re- 
"  spectively  in  the  probate  or  principal  registry  of  the  said 
"  division,  and  accept  or  refuse  the  letters  of  administration 
"of  all  and  singular  the  personal  estate  and  effects  of  the 
"  said  deceased,  or  show  cause  why  the  same  should  not  be 
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"  granted  by  authority  of  our  said  Court  to  the  said  A.  B., 
"  a  creditor  of  the  said  deceased.  And  take  notice,  that  in 
"  default  of  your  so  appearing  and  accepting  and  extract- 
"  ing  the  said  letters  of  administration,  the  president  or 
"  judge  of  the  Probate,  Divorce  and  Admiralty  Division 
"  of  our  High  Court  of  Justice,  or  the  registrars  of  the 
"  probate  or  principal  registry  of  the  said  division,  will 
"  proceed  to  grant  letters  of  administration  of  all  and 
"  singular  the  personal'  estate  and  effects  of  the  said 
"  deceased  to  the  said  A.  B.  your  absence  notwithstanding. 
"  Dated  this  day  of  18     ,  and  in  the 

"  year  of  our  reign. 
"  Citation. 

"  L.  M.,  (l.s.)         "  H.  A.  B., 

"  Chancery  Lane.  "  Registrar. " 

The  service  of  a  citation,  whenever  practicable,  should  Service  of 
be  personal.  citation- 

"  Citations  are  to  be  served  personally  when  that  can  be 
"  done,  the  party  cited  being  resident  in  Great  Britain  or 
"  Ireland."     E.  18. 

"  Personal  service  shall  be  effected  by  leaving  a  true  Mode  of  per- 
"  copy  of  the  citation  with  the  party  cited,  and  showing  so      servlce- 
"  such  party  the  original,  if  required  by  him  so  to  do." 
E.  18. 

"  Where   the  party  to  be  cited  is  resident  in   Great  Whenper- 
"  Britain    or    Ireland,   and  personal   service   cannot   be  cannorbT06 
"  effected,  the  direction  of  the  judge  or  registrars  as  to  effected. 
"  the  mode  of  service  must  be  obtained."     E.  18. 

"  Citations  may  be  served  upon  parties  resident  out  of  Substitutional 
"  Great  Britain  or  Ireland  by  the  insertion  of  the  same  or  pS^reSdSt 
"  of  an  abstract  thereof,  settled  and  signed  by  one  of  the  out.  °!  Great 
"  registrars,  as  an  advertisement,  in  such  of  the  morning  Ireland.' 
"  and  evening  London  newspapers,  and  if  necessary  in 
"  such  local  newspapers  and  at  such  intervals  as  the  judge 
"  or  a  registrar  may  direct :  provided  that  in  any  case  the 
"  judge  or  a  registrar  may  direct  a  citation  to  be  served 
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Sen  Lee  on 
agent  in 
England  (if 
any)  of  party 

cited. 


Abstract  of 
citation. 


Service  on  a 
feme  coverte. 


Service  on 
minors. 


"  personally.  If  the  party  cited  be  abroad,  having  an 
"  agent  resident  in  England,  such  agent  must  be  served 
v"  with  a  true  copy  of  the  citation."     It.  19. 

Abstract  of  Citation. 

"  In  the  High  Court  of  Justice, 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.)  "  The  Principal  Kegistry. 

"  To  A.  13.,  of  widow. 

"  Take  notice,  that  a  citation  has  issued  under  seal  of 
"  her  Majesty's  High  Court  of  Justice,  dated  the 
"  day  of  18     ,  whereby  you  A.  B.  are  cited  to  appear 

"  within  thirty  days  after  the  publication  of  this  notice, 
"  and  accept  or  refuse  letters  of  administration  of  the  per- 
"  sonal  estate  and  effects  of  C.  B.,  late  of  ,  late  your 

"  husband,  deceased,  or  show  cause  why  the  same  should 
"  not  be  granted  to  D.  B.,  the  natural  and  lawful  sister 
"  and  one  of  the  next  of  kin  of  the  said  deceased,  with  an 
"  intimation  that  in  default  of  your  appearance  the  said 
"  letters   of   administration   will  be   granted  to  the  said 

"  D.  B. 

"  Registrar. 
"  I.  K., 

"Of  ,  solicitor." 

Where  the  person  to  be  served  is  a  feme  coverte,  service 
of  the  citation  should,  if  practicable,  be  effected  upon  her 
in  the  presence  of  her  husband. 

Service  upon  minors  should  be  effected  upon  the  minor 
in  the  presence  of  his  natural  or  legal  guardian,  or  at  least 
of  that  of  some  person  or  persons  upon  whom  the  actual 
care  and  custody  of  the  minor  for  the  time  being  has 
properly  devolved.  Cooper  v.  Green,  2  Add.  454 ;  Bro/rn 
v.  Wildman,  28  L.  J.  54 ;  for  exception,  see  Lainson  v. 
Naybr,  2  S.  &  T.  7 ;  29  L.  J.  126. 

"Where  the  citation  was  served  upon  two  minors  at  the 
house  where  they  resided,  and  both  their  custodian  and 
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next-of-kin  evaded  service,  the  service  on  the  minors  was 
held  to  he  sntficient.  Lean  v.  Viner  and  Another,  3  8.  &  T. 
469  ;  33  L.  J.  88. 

Where  the  person  to  he  served  is  a  lunatic,  and  a  com-  Service  upon 
mittee  of  his  estate  has  "been  appointed,  service  upon  the  ima  1Cb' 
committee  as  well  as  upon  the  lunatic  is  required.  When 
there  is  no  committee,  the  service,  according  to  the  practice 
of  the  Prerogative  Court,  should  be  effected  upon  the 
lunatic  in  the  presence  of  a  medical  man.  In  the  goods  of 
Anna  Hepburn  Surtces,  28  L.  J.  89. 

When  the  citation  has  been  served,  it  should  be  returned  Indorsement 
to  the  registry,  with  a  certificate  of  service  indorsed  upon  °  &ervice- 
it  (Goodburii  v.  Bainbridge,  2  S.  &  T.  4;  29  L.  J.  163)  ; 
and  where  the  party  served  is  a  feme  coverte,  a  minor,  or  a 
lunatic,  the  certificate  should  show  that  there  has  been 
special  service  thereof.  An  affidavit  of  service  should  at 
the  same  time  be  filed  in  the  registry ;  the  citation  served 
should  be  made  an  exhibit  to  it,  so  as  to  identify  it.  Haranc 
v.  Dawson  and  Clucas,  3  S.  &  T.  50 ;  32  L.  J.  94.  And 
when  a  party  cited  by  advertisement  has  no  agent  in  this 
country,  the  affidavit  should  state  that  he  has  no  attorney, 
agent,  or  correspondent  in  this  country.  Kenworthy  v. 
Kenworthy  and  Watson,  3  S.  &  T.  64;  32  L.  J.  107. 

"  Affidavit  of  Service  of  Citation. 

"  In  the  High  Court  of  Justice. 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 

"  Between  A.  B Plaintiff, 

"  and 

"CD Defendant. 

"  In  the  goods  of  Gr.  H.,  deceased. 
"  I,  E.  F.,  of  ,  make  oath  and  say  as  follows : —     Affidavit  of 

"1.  I  did  on  the  day  of  ,  duly  serve  the  citation? 

"  above-named  C.  D.  with  a  true  copy  of  a  citation  issued 
"  out  of  this  Honorable  Court  in  the  above-named  suit, 
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"  and  now  hereunto  annexed  marked  A,  by  delivering  to 
"  and  leaving  the  same  with  him  at  ,  and  at  the 

"  same  time,  at  his  desire  and  request,  I  showed  him  the 
"  original  thereof. 

"  Sworn  at  \ 

"  this  day  of  ,  J  "  (Signed)     E.  F." 

"18     ,  before  me, 


S 


Of  appear- 
ances. 


Affidavit  of 
search  and 
non-appear- 
ance to  cita- 
tion. 


"  The  party  cited  should,  within  the  time  named  in  the 
"  citation,  enter  an  appearance  in  the  principal  registry  in 
"  a  book  provided  for  the  purpose,  and  kept  by  the  clerk 
"  of  the  papers.  The  entry  must  set  forth  the  interest 
"  which  the  person  on  whose  behalf  it  is  entered  has  in  the 
"  estate  and  effects  of  the  deceased."     R.  26. 

"  The  entry  and  the  appearance  of  a  party  shall  be 
"  accompanied  by  an  address  within  three  miles  of  the 
"  General  Post  Office."     E.  27. 

For  form  of  entering  appearance  and  regulations  re- 
lating thereto,  see  ante,  pp.  51,  52. 

If  no  appearance  is  entered,  an  affidavit  in  the  following 
form  of  search  and  non-appearance  should  be  filed  with 
the  case  for  motion  : — 
"  In  the  High  Court  of  Justice. 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 

"  Between  A.  B Plaintiff, 

"  and 
"  C.  D.,  E.  F.  and  G.  II.     Defendants. 
"  In  the  goods  of  E.  F.,  deceased. 
"  S.  T.,  clerk  to  0.  P.,  of  ,  solicitor  for  the  above- 

"  named  plaintiff,  make  oath  and  say  as  follows : — 

"  1.  On  the  day  of  ,  18     ,  the  said  0.  P. 

extracted  a  citation  in  the  above-named  suit. 

"2.  On  the  day  of  18     ,  I  duly  and  care- 

"  fully  searched  the  book  kept  in  the  principal  registry 
"  of  this  Honorable  Court  for  the  entry  of  appearances 
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"  in  matters  and  suits  from  the  said  day  of  , 

"  18     ,  to  the  present  day  (the  day  of  in- 

"  stant),  to  ascertain  whether  or  not  any  appearance  to  the 
"  said  citation  had  been  entered  either  by  or  on  behalf  of 
"  the  above-named  defendants,  or  by  or  on  behalf  of  any 
"  or  either  of  them. 

"  3.  No  appearance  to  the  said  citation  has  been  entered 
"  either  by  or  on  behalf  of  the  above-named  defendants, 
"  or  by  or  on  behalf  of  any  or  either  of  them. 

"  Sworn  at  \ 

"  this  day  of  ,     "  (Signed)     G.  H." 

"  18     ,  before  me,  .  ) 

"  No  grants  are  to  issue  from  a  district  registry  after  a 
"  citation  without  the  production  of  an  office  copy  of  the 
"  decree  or  order  of  the  judge,  or  of  one  of  the  registrars 
"  of  the  principal  registry  authorizing  the  same."  E-.  80, 
D.  R. 


62  NON-CONTENTIOUS   BUSINESS 


CHAPTER  IV. 

SUMMONSES — FOUNDATION  OF  JURISDICTION  TO  PROCEED  BY 
SUMMONS  IN  NON-CONTENTIOUS  BUSINESS — ENTRY  OF  AN 
APPEARANCE  IN  THE  MATTER — ORDER  FOR  AN  INVENTORY 

ORDER    FOR    ASSIGNMENT    OF    ADMINISTRATION    BOND 

CASES  FOR  WHICH  AN  ORDER  FOR  ASSIGNMENT  OF  BOND 
MAY  ISSUE GROUNDS  FOR  RESISTING  ORDER  FOR  ASSIGN- 
MENT OF  BOND — A  SOLICITOR  LIABLE  TO  SUMMONS — RULES 
AS  TO  SUMMONSES. 

"A  summons  may  be  taken  out  by  any  person  in  non- 
"  contentious  business  in  which  there  is  no  rule  or  practice 
"  requiring  a  different  mode  of  proceeding."     R.  98. 

A  summons  calls  upon  the  opposite  party  to  appear  on 
a  certain  day,  and  at  a  certain  hour  specified,  at  the  judges' 
chambers,  to  show  cause  why  he  should  not  do  a  certain 
act,  or  why  the  party  summoning  should  not  be  permitted 
to  do  a  certain  act,  for  example,  why  the  party  summoned, 
being  an  executor,  should  not  within  a  fortnight,  bring  in 
an  inventory  and  account  of  the  testator's  estate. 

In  contentious  business  a  party  to  an  action  may  be 

brought  before  the   judge  on  summons  in  all  questions 

arising  in  the  action,  which  by  the  rules  are  cognizable  by 

the  judge  sitting  in  chambers. 

Foundation  of       In  non-contentious  business  a  party  who  has  an  interest 

Issue  asum-  °  i11  *ue  matter  is  to  be  brought  before  the  Court  by  citation, 

monsinanon-  unless  he  has  done  some  act  equivalent  to  an  admission, 

matter.  that  the  Court  has  cognizance  of  the  matter  in  question. 

Thus  a  party,  who  has  entered  an  appearance  to  a  caveat 
or  a  citation,  or  who  of  his  own  mere  motion  has  entered 
an  appearance  in  the  matter,  by  reason  of  his  appearance 
is  liable  to  a  proceeding  by  summons. 
Order  for  an  So  also  an  executor  or  an  administrator  by  reason  of  the 
inventory.  terms  of  his  oath  to  lead  the  grant  by  which  he  swears 
"  that  he  will  exhibit  a  true  and  perfect  inventory  of  all 
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"  and  singular  the  estate  and  effects  of  the  deceased,  and 
"  render  a  just  and  true  account  thereof,  whenever  required 
"  by  law  so  to  do,"  is  by  the  present  practice  ordered  on 
summons  to  bring  in.  an  inventory  and  account.  [For 
Form  of  Inventory,  see  post,  App.  Forms,  Cont.  Bus.  1862, 
No.  27.] 

So  also  the  surety  to  an  administration  bond  by  reason  Order  to 
of  his  being  surety  to  a  bond  given  to  the  judge  of  the  Station™1" 
Court  to  secure  the  due  administration  of  the  estate  of  the  bond, 
deceased,  is  by  the  present  practice  liable  to  be  called  on 
summons  to  show  cause  why,  on  the  judge  being  satisfied 
that  the  condition  of  such  bond  has  been  broken,  an  order 
should  not  be  made  on  one  of  the  registrars  to  assign  the 
same  to  some  person  to  be  named  in  the  order,  to  entitle 
such  person,  his  executors  or  administrators,  to  recover  by 
action  on  the  bond,  as  trustee  for  all  persons  interested, 
the  amount  recoverable  in  respect  of  any  breach  of  the  con- 
dition of  the  bond.     See  sect.  83  of  The  Court  of  Probate 
Act,  1857,  and  sect.  15  of  The  Court  of  Probate  Act,  1858. 

"  The  Court  may,  on  application  made  on  motion  or  The  Court  of 
"  petition  in  a  summary  way,  and  on  being  satisfied  that  fg^g0  jf3ct' 
"  the  condition  of  any  such  bond  has  been  broken,  order  p         f 
"  one  of  the  registrars  of  the  Court  to  assign  the  same  to  Court  to 
"  some  person,  to  be  named  in  such  order,  and  such  person,  assign 
"  his  executors  or  administrators,  shall  thereupon  be  en- 
"  titled  to  sue  on  the  said  bond,  in  his  own  name,  both  at 
"  law  and  in  equity,  as  if  the  same  had  been  originally 
"  given  to  him  instead  of  to  the  judge  of  the  Court,  and 
"  shall  be  entitled  to  recover  thereon  as  trustee  for  all 
"  persons  interested  the  full  amount  recoverable  in  respect 
"  of  any  breach  of  the  condition  of  the  said  bond."      The 
Court  of  Probate  Act,  1857,  sect.  83. 

"  Bonds  given  to  any  archbishop,  bishop  or  other  person  Court  of 
"  exercising  testamentary  jurisdiction  in  respect  of  grants  of  f^g*6  J5 
"  letters  of  administration  made  prior  to  the  eleventh  day  Bonds  given 
"  of  January,  one  thousand  eight  hundred  and  fifty-eight,  xith^isss  to 
"  or  in  respect  of  grants  made  in  pursuance  of  '  The  Court  remain  in 

force. 
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"  '  of  Probate  Act,'  or  of  this  Act,  whether  taken  under  a 
"  commission  or  requisition  executed  before  or  after  the 
"  said  eleventh  day  of  January,  shall  enure  to  the  benefit 
"  of  the  judge  of  the  Court  of  Probate,  and  if  necessary 
"  shall  be  put  in  force  in  the  same  manner  and  subject  to 
"  the  same  rules  (so  far  as  the  same  may  be  applicable  to 
"  them)  as  if  they  had  been  given  to  the  judge  of  the  said 
"  Court  subsequently  to  that  day."  Court  of  Probate  Act, 
1858,  sect.  15. 
Case  to  be  The  applicant  for  the  order  should  by  affidavit  make  out 

pHcant  for*15"  a,  prima  facie  case  that  there  has  been  a  breach  of  the  con- 
order  to  assign  flition  of  the  bond.     See  Young  v.  Oxley,  1  S.  &  T.  25; 
27  L.  J.  30,  where  a  bond  given  in  the  Consistory  Court 
of  Chester  was  ordered  to  be  assigned.     See  also  Sandrey 
v.  Michell  and  another,  3  S.  &  T.  25  ;  8.  C,  32  L.  J.,  Q.  B. 
100 ;  Be  W.  Jones,  3  S.  &  T.  28  ;  32  L.  J.  26 ;  Baker  and 
Marshman  v.  Brooks,  3  S.  &  T.  32;  32  L.  J.  25;  Re  Young, 
1  L.  E.  186 ;  35  L.  J.  126. 
Grounds  for         The  surety  or  his  personal  representative  may  resist  the 
tTassi^u01'101  orc^er  by  showing  on  affidavit  that  there  has  in  fact  been 
bond.  no  breach  of  the  condition  of  the  bond.     Thus  In  re  Ooates, 

January,  1879  (not  reported),  the  M.  E.  having  made  an 
order  in  an  administration  action  for  an  application  to  be 
made  to  the  Probate  Division  for  an  order  to  assign  the 
bond  for  a  breach  of  the  condition,  by  reason  of  a  devastavit 
by  the  administratrix,  on  one  of  the  sureties  showing  by 
affidavit  that  assets  up  to  the  amount  of  the  sum,  under 
which  the  estate  had  been  sworn  and  in  respect  of  which 
amount  the  bond  had  been  given,  had  been  duly  adminis- 
tered, and  that  the  devastavit  related  to  assets  in  excess  of 
the  amount  for  which  the  bond  was  given,  the  summons 
was  by  consent  dismissed  with  costs,  and  the  order  of  the 
M.  E.  was  rescinded. 

So  also  a  surety,  or  his  representatives,  may  show  that 
there  has  been  a  release  or  waiver  of  the  breach  of  the  con- 
dition on  the  part  of  the  applicant,  or  on  the  part  of  those 
under  whom  he  claims.     Thus  it  was  held,  in  Nation  v. 
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Sherry  and  others,  1  C.  P.  Div.  246,  that  where  a  notice 
had  been  advertised,  under  sect.  29  of  22  &  23  Vict.  c.  35, 
by  the  executor  of  the  principal  to  an  administration  bond, 
addressed  "  to  creditors  and  other  persons  having  claims  or 
"  demands  against  or  upon  the  estate  of  the  intestate,  re- 
"  quiring  them  to  send  in  particulars  of  their  claims  or 
"  demands  upon  the  estate  to  the  administrator,  or  that  in 
"  default  thereof  he  would,  at  the  expiration  of  the  time 
"  mentioned  in  the  notice,  proceed  to  administer  the  assets 
"  of  the  deceased,  having  regard  only  to  the  claims  and 
"  demands  of  which  he  should  then  have  had  notice," 
such  notice  was  a  sufficient  notice,  under  the  statute,  to 
protect  the  sureties  to  the  bond  from  liability  for  the  acts 
of  the  administratrix. 

A  solicitor,  as  an  officer  of  the  Court,  is  liable  to  a  pro-  -A-  solicitor  quel 

-, .  i  P  ,      ,  n         -i  .  v  officer  of 

ceedmg  by  summons  for  any  act  done  by  nim,  qua  Court  liable 
solicitor,  in  respect  of  any  matter  within  the  jurisdiction  of  to  summons- 
the  Probate  Division  in  non- contentious  business. 

The  following  rules  as  to  summonses  are  all  in  force  in 
non-contentious  business,  and  some  of  them  in  contentious 
business : — 

"  A  summons  may  be  taken  out  by  any  person  in  any  Rules  as  to 
"  matter,  whether  contentious  or  non-contentious,  in  which  summonsei: 
"  there  is  no  rule  or  practice  requiring  a  different  mode  of 
"  proceeding."     E.  98. 

"  A  printed  form  must  be  obtained  and  filled  up  with  the 
"  object  of  the  summons,  and  a  proper  fee  stamp  affixed. 
"  It  must  then  be  taken  to  the  clerk  of  the  papers,  who  will 
"  insert  in  the  blank  left  in  the  printed  form  the  time  when 
"  the  summons  is  to  be  made  returnable,  and  get  the  sum- 
"  mons  signed  by  a  registrar."     R.  99. 

"  The  clerk  of  the  papers  is  then  to  enter  the  name  of 
"  the  cause  or  matter,  and  of  the  agent  taking  out  the 
"  summons,  in  the  summons-book,  and  return  the  summons 
"  (with  the  stamp  cancelled)  signed  to  the  applicant,  who 
"  is  to  serve  a  copy  on  the  party  summoned.  This  copy 
"  must  be  served  on  the  party  summoned  one  clear  day  at 

T.  F 
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"  least  before  the  summons  is  returnable,  and  before  7  p.m. 
"  On  Saturdays  the  copy  of  the  summons  is  to  be  served 
"  before  2  p.m."     E.  100. 

"  On  the  day  and  at  the  hour  named  in  the  summons, 
"  the  party  issuing  the  same  is  to  present  himself  with  the 
"  original  at  the  judge's  chambers."     R.  101. 

"  Both  parties  will  be  heard  by  the  judge,  who  will  make 
"  such  order  as  he  may  think  fit,  and  a  note  of  such  order 
"  will  be  made  by  the  registrar  in  the  summons-book." 
R.  102. 

"  If  the  party  summoned  do  not  appear  after  the  lapse 
"  of  half  an  hour  from  the  time  named  in  the  summons, 
"  the  party  taking  out  the  summons  shall  be  at  liberty  to 
"  go  before  the  judge,  who  will  thereupon  make  such 
"  order  as  he  may  think  fit."     R.  103. 

"  An  attendance  on  behalf  of  the  party  summoned  for 
"  the  space  of  half  an  hour,  if  the  party  taking  out  the 
"  summons  do  not  during  such  time  appear,  will  be  deemed 
"  sufficient,  and  bar  the  party  taking  out  the  summons 
"  from  the  right  to  go  before  the  judge  on  that  occasion." 
R.  104. 

"  If  a  formal  order  is  desired,  the  same  may  be  had  on 
"  the  application  of  either  party,  and  for  that  purpose  the 
"  original  summons,  or  the  copy  served  on  the  opposite 
"  party,  must  be  filed  in  the  registry.  An  order  will 
"  thereupon  be  drawn  up,  and  delivered  to  the  person 
"  filing  such  summons  or  copy.  The  clerk  of  the  papers, 
"  before  giving  out  the  order,  is  to  see  that  the  proper 
"  stamp  has  been  affixed  to  it,  and  is  to  cancel  such  stamp." 
R.  105. 

"  If  a  summons  is  brought  to  the  clerk  of  the  papers 
"  with  a  consent  to  an  order  indorsed  thereon,  signed 
"  by  the  party  summoned,  or  by  his  proctor,  solicitor  or 
"  attorney,  an  order  will  be  drawn  up  without  the  necessity 
"  of  going  before  the  judge :  provided  that  the  order 
"  sought  is  in  the  opinion  of  the  registrars  one  which, 
"  under  the  circumstances,  would  be  made  by  the  judge." 
R.  10G. 
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CHAPTER  V. 

FUNCTIONS    OF    COURT EXCLUSIVE    JURISDICTION CONCUR- 
RENT   JURISDICTION    UNDER    COURT     OF    PROBATE     ACT 

CONCURRENT     JURISDICTION     UNDER     JUDICATURE    ACT 

PROBATE — EFFECT  OF  PROBATE  OR  LETTERS  OF  ADMINIS- 
TRATION IN  OTHER  COURTS REQUIREMENTS  FOR  OBTAIN- 
ING PROBATE  IN  COMMON  AND  IN  SOLEMN  FORM DIFFER- 
ENCE IN  OPERATION  OF  PROBATE  IN  COMMON  AND  SOLEMN 

FORM EFFECT    OF     COMPROMISE     ON     THIRD     PARTIES 

SOURCES  OF   PRACTICE DIFFERENT   KINDS    OF    ACTIONS — 

PARTIES    ENTITLED    TO    PROPOUND    WILL    OR    INTEREST 

PARTIES  ENTITLED  TO  OPPOSE  A  GRANT  OF  PROBATE  OR 
ADMINISTRATION. 

The  Probate  Division,  as  has  been  already  stated,  has 
exclusive  jurisdiction  in  relation  to  the  granting  of  pro- 
bates of  wills  affecting  personal  estate,  and  to  the  granting 
of  letters  of  administration  of  the  personal  estates  of  in- 
testates.    Its  function  is  to  determine  what  testamentary  Functions  of 
papers  are  entitled  in  whole  or  in  part  to  probate,  and  who  j^e  Probate 
is  entitled  to  be  constituted  the  personal  representative  of 
the  deceased.     When  the  deceased  has  died  testate,  it  de-  The  Court  jiag 
cides  which  of  his  testamentary  papers  constitute  his  last  exclusive 
will,  whether  he  has  appointed  an  executor,  and  who  that  in  granting 
executor  is.     When  he  has  died  intestate,  or  when  he  has  P*"obate  ,ancl 

administra- 

died  testate,  but  has  either  appointed  an  executor  who  has  tion. 
declined  to  act,  or  has  omitted  to  appoint  an  executor,  it 
determines  who   is  to  administer  to  his  personal  estate. 
The  decision  of  the  Court  as  to  the  title  to  administration  Decision  of 
in  the  case  of  the  deceased  having  died  wholly  intestate,  or  ^ti^to^d*0 
intestate  as  to  his  residuary  estate,  is  regulated  by  statute  ministration, 
— 31  Edw.  3,  st.  1,  c.  11,  and  21  Hen.  8,  c.  5, — and  by  lated!^" 
the  practice  of  the  Court.     In  the  case  of  his  having  died 

f2 
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testate  as  to  his  residuary  estate,  but  without  having  ap- 
pointed an  executor,  or  having  appointed  an  executor  who 
is  unable  or  unwilling  to  act,  it  is  regulated  by  the  practice 
of  the  Court. 
Decision  of  But  its  decisions,  either  on  the  title  to  probate  or  on  the 

Probate  Court  ^    ^0  aciministration  is  conclusive  in  all  Courts  in  Eng- 

as  to  title  to  0 

probate  and     land,  and  where  the  decision  turns  upon  any  particular 

to  administra-  ..  ,      .      .   .         .  -■  ,■■      ,  ,. 

tion,  how  far    question,  such  decision  is  conclusive  upon  that  question  as 
and  when        between  the  same  parties.     Thus,  if  the  sentence  in  an 

conclusive 

action  for  a  grant  of  letters  of  administration  turns  upon 
the  question,  which  of  the  parties  is  next  of  kin  to  the  in- 
testate, such  sentence  is  conclusive  upon  that  question  in 
an  action  for  distribution  between  the  same  parties.  Barr 
v.  Jackson,  1  Phill.  C.  C.  582 ;  Bourchier  v.  Taylor,  4  Bro. 
C.  C.  C.  708.  So,  also,  where  there  is  a  question  whether 
legacies  are  cuinulative  or  substantive,  and  it  is  deter- 
minable by  the  circumstance  of  the  bequests  having  been 
given  by  distinct  instruments,  and  probate  has  issued  of 
"  a  will  and  codicil,"  the  form  of  the  probate  is  conclusive 
of  the  fact  of  their  being  distinct  instruments,  though 
written  on  the  same  paper.  Baittie  v.  Butterfield,  1  Cox, 
192. 
Deceased  To  give  the  Court  jurisdiction  to  grant  probate  or  letters 

must  have  left       „       -.      •    .    ,       ,.  j_r       j  i  j_    i  1    p,  i 

personal  pro-  °i  administration,  tne  deceased  must  have  leit  personal 
perty  in  estate    situate   in   England,  upon   which   the  grant  may 

give  Court  operate.  Where,  therefore,  a  deceased  has  left  no  personal 
iTanfprobate0  Property  in  England,  the  Court  is  without  jurisdiction  to 
or  adininis-      make  a  grant. 

Where  there  is  no  contest  as  to  the  title  to  probate  or  to 

Non-conten-  ,.  .  ,.. 

tious  business,  administration,  the  business  relating  to  the  issuing  of  the 
grant  comes  within  that  class  of  business  termed  in  the 
language  of  the  Probate  Court,  non-contentious  or  com- 
mon form  business,  and  is  transacted  in  the  principal 
registry  or  in  one  of  the  district  registries,  except  in  those 
cases  in  which,  by  the  practice  of  the  Court  or  from  the 
circumstances  of  the  case,  the  grant  is  preceded  by  a  decree 
of  the  Court  on  motion. 
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Where  there  is  a  contest  as  to  the  title  to  probate  or  Contentious 
to  administration,  and  any  party  claiming  a  grant  com- 
mences an  action  for  the  purpose  of  establishing  his  right 
to  it,  the  business  becomes  contentious,  and  all  proceedings 
or  steps  in  the  action  from  its  commencement  to  its  termi- 
nation come  within  what  is  termed  in  probate  language 
the  contentious  business  of  the  Court. 

By  Order  LXIII.  "  the  words  'probate  actions'  when 
"  used  in  the  Rules,  include  actions  and  other  matters  re- 
"  lating  to  the  grant  or  recall  of  probate  or  of  letters  of 
"  administration  other  than  common  form  business." 

The  Probate  Division  has,  by  the  Court  of  Probate  Act,  The  Court 
1857,  sects.  61 — 64,  concurrent  jurisdiction  with  the  other  rent  juristic. 
divisions  of  the  High  Court  in  deciding  on  the  validity  of  tion  as  to 

devises  01  refl-l 

a  will  disposing  of  real  estate,  provided  such  will  contains  estate  in  cer- 
a  disposition  of  personal  estate,  and  some  one  interested  in  tam  events- 
the  personal  estate  is  prosecuting  an  action  for  the  purpose 
of  obtaining  a  decree  either  in  favour  of,  or  adverse  to,  its 
validity.  If  the  action  proceeds  to  sentence,  the  decree 
will  be  so  far  binding  on  the  realty,  as  to  preclude  persons 
who  have  been  made,  or  who  have  become  parties  to  the 
action  from  afterwards  impeaching  its  validity. 

The  Probate  Division  has  further  concurrent  jurisdiction  The  Court  has 
with  the  other  divisions  under  the  Judicature  Act,  1873,  judicature 
sect.  24,  sub-sects.  (6)  and  (7).    The  words  of  these  sub-sec-  Acts  further 

„  ,,  concurrent, 

tions  are  as  follows  : —  jurisdiction. 

(6)  "  Subject  to  the  aforesaid  provisions  for  giving  effect  Judicature 
"  to  equitable  rights  and  other  matters  of  equity  in  manner  s.  24,  sub's. 
"  aforesaid,  and  to  the  other  express  provisions  of  this  Act,  (6)  and  ")• 
"  the  said  Courts  respectively,  and  every  judge  thereof, 
"  shall  recognize  and  give  effect  to  all  legal  claims  and  de- 
"  mands,  and  all  estates,  titles,  rights,  duties,  obligations 
"  and  liabilities  existing  by  the  common  law,  or  by  any 
"  custom,  or  created  by  any  statute,  in  the  same  manner 
"  as  the  same  would  have  been  recognized  and  given  effect 
"  to  if  this  Act  had  not  passed  by  any  of  the  Courts  whose 
"  jurisdiction  is  hereby  transferred  to  the  said  High  Court 
"  of  Justice." 
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Conditions  of 
exercise  of 
further  juris- 
diction. 


(7)  "  The  High.  Court  of  Justice  and  the  Court  of  Appeal 
"  respectively,  in  the  exercise  of  the  jurisdiction  vested  in 
"  them  by  this  Act  in  every  cause  or  matter  pending  before 
"  them  respectively,  shall  have  power  to  grant,  and  shall 
"  grant,  either  absolutely  or  on  such  reasonable  terms  and 
"  conditions  as  to  them  shall  seem  just,  all  such  remedies 
"  whatsoever  as  any  of  the  parties  thereto  may  appear  to 
"  be  entitled  to  in  respect  of  any  and  every  legal  or  equit- 
"  able  claim  properly  brought  forward  by  them  respectively 
"  in  such  cause  or  matter ;  so  that,  as  far  as  possible,  all 
"  matters  so  in  controversy  between  the  said  parties  respec- 
"  tively  may  be  completely  and  finally  determined,  and  all 
"  multiplicity  of  legal  proceedings  concerning  any  of  such 
"  matters  avoided." 

To  enable  the  Court  to  exercise  jurisdiction  under  these 
sub-sections,  the  question  must  fairly  arise  out  of  the  suit 
for  probate  or  administration, — the  issue  involved  in  the 
decision  must  be  fairly  raised  on  the  pleadings, — all  the 
parties  whose  interest  can  be  affected  by  the  decision  must 
be  before  the  Court,  and  the  Court  should  be  of  opinion 
that  the  question  it  is  asked  to  determine  is  ready  to  be 
and  can  be  conveniently  and  properly  decided  between  the 
parties  to  the  pending  action.  In  the  goods  of  Tharp,  3 
P.  Div.,  pp.  82,  83,  88. 

Where,  therefore,  probate  was  claimed  of  the  will  of  a 
married  woman  on  the  ground  that  she  had  separate  pro- 
perty, and  that  the  will  disposed  of  such  property,  and  the 
claim  to  probate  was  resisted  on  the  part  of  the  husband, 
on  the  ground  that  she  had  no  separate  property,  and  the 
Court  was  satisfied  that  the  deceased  left  separate  property, 
which  passed  under  the  will,  it  was  held  on  appeal  to  be 
the  duty  of  the  Court  not  only  to  grant  probate  of  the 
will  limited  to  such  effects  as  the  deceased  had  power  to 
dispose  of,  and  had  disposed  of  accordingly,  but  to  decide 
judicially,  so  far  as  the  evidence  and  pleadings  would  en- 
able it,  of  what  such  property  consisted,  and  to  add  to  the 
decree  a  declaration  in  accordance  with  the  finding.  In 
the  goods  of  Tharp,  3  P.  Div.  76. 
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So,  also,  the  Probate  Court  has  now  power  to  decide  on 
the  sufficiency  of  the  execution  of  a  power  by  will,  as  well 
as  on  the  validity  of  the  will,  purporting  to  execute  the 
power.     In  the  goods  of  Tharp,  3  P.  Div.  82. 

So,  also,  where  a  will  was  propounded  by  the  plaintiffs, 
who  took  half  the  residue  under  it,  the  defendants  and 
interveners  taking  the  other  half,  and  it  appeared  in  the 
evidence,  that  subsequently  to  its  execution  the  deceased 
had  been  anxious  to  make  another  will  giving  the  whole 
of  the  residue  to  the  defendants,  but  had  been  forcibly 
prevented  by  the  plaintiffs  from  making  it,  the  Court 
allowed  the  defendants  to  amend  their  statement  of  claim 
by  adding  a  claim  that  the  Court  will  declare  that  the 
plaintiffs  held  the  property  given  to  them  by  the  will  in 
trust  for  the  defendants.  Betts  and  another  v.  Doughty  and 
others,  5  P.  Div.  26 ;  48  L.  J.  71. 

Probate  of  wills  may  be  granted  either  in  common  form 
or  in  solemn  form  of  law. 

A  probate  is  an  instrument  in  writing  under  the  seal  of  What  is  a 
the  Court,  and  signed  by  one  of  the  registrars  or  district  pro 
registrars  certifying  that  the  last  will  and  testament  there- 
unto annexed  of  the  testator  named  therein  has  been 
"proved"  and  registered  in  a  registry  of  the  Probate 
Division,  and  that  administration  of  the  testator's  personal 
estate  has  been  granted  to  the  executor  named  in  the  will, 
he  having  first  sworn  faithfully  to  administer  the  same 
and  to  exhibit  an  inventory  and  to  render  a  true  account 
thereof  whenever  required  by  law  so  to  do.  To  the 
probate  is  annexed  a  transcript  or  verbatim  copy  of  the 
contents  of  the  will  proved,  engrossed  on  parchment,  with 
a  note  of  the  amount  under  which  the  personal  estate  has 
been  sworn. 

The  probate  upon  its  production  is  accepted  in  all  Courts  Effect  of 
in  England  as  conclusive  evidence  of  the  executor's  title,  fitters  of  ad- 
and  of  the  validity  and  contents  of  the  will.  ministration 

t     vi  i  •    •  i     •  m  other 

In  like  manner  letters  of  administration  upon  their  pro-  Courts. 
duction  are  accepted  in  all  Courts  in  England  as  conclusive 
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How  probate 
in  common 
form  obtained. 


Requirements 
for  obtaining- 
probate  in 
solemn  form 
in  an  uncon- 
tested action. 


evidence  of  the  title  of  the  administrator  to  be  the  personal 
representative  of  the  deceased  in  England. 

Probate  in  common  form  issues  from  the  principal  or 
from  one  of  the  district  registries  on  the  ex  parte  applica- 
tion of  the  executor  or  other  party  applying  for  the  grant, 
upon  an  affidavit  made  by  the  applicant  to  lead  the 
grant  accompanied  with  an  affidavit  for  the  Commissioners 
of  Inland  Revenue. 

Probate  in  solemn  form  of  law  is  preceded  by  an  action 
and  a  sentence  of  the  Probate  Division  pronouncing  for 
the  validity  of  so  much  of  the  will  as  appears  on  the  face 
of  the  probate. 

The  requirements  for  obtaining  a  decree  of  probate  in 
solemn  form  in  an  uncontested  action  are  as  follows : — 

1.  The  executor  of  the  will  to  be  proved,  or,  failing  him, 
a  residuary  or  other  legatee,  or  a  party  interested  under 
the  will,  should  serve  the  next  of  kin  and  other  parties 
entitled  in  distribution  to  the  personal  effects  of  the 
deceased  in  case  he  should  have  died  intestate,  with  a  writ 
of  summons,  or  where  a  caveat  has  been  entered  and 
warned,  and  an  appearance  has  been  entered  to  such 
warning,  the  party  who  has  appeared  to  such  warning. 

When  the  deceased  was  a  bastard  or  has  died  without 
any  known  relation,  the  Queen's  proctor  should  be  made 
a  defendant  and  served  with  a  writ  of  summons,  unless 
the  deceased  at  the  time  of  his  death  had  a  fixed  residence 
within  the  Duchies  of  Lancaster  or  of  Cornwall,  in  which 
case  the  proctor  for  the  Duchy  should  be  made  a  defendant 
and  be  served  with  the  writ. 

2.  The  executor,  or  residuary  or  other  legatee,  or  party 
interested  under  the  will  should  propound  the  will  in  a 
statement  of  claim,  and  set  the  action  down  for  and  proceed 
to  a  hearing. 

3.  The  Court  should  be  satisfied,  upon  the  examination 
of  one  or  more  witnesses,  of  the  due  execution  of  the  will, 
and  of  the  testamentary  capacity  of  the  testator  at  the  time 
of  its  execution.     To  prove  the  due  execution  of  a  will  it 
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is  necessary  to  examine  one  only  of  the  attesting  witnesses, 
provided  he  deposes  to  its  due  execution.  Belbin  v.  Skeats, 
1  S.  &  T.  148  ;  27  L.  J.  56.  If  the  witness  called  fails  to 
prove  its  due  execution,  then  the  party  propounding  the 
will  is  bound  to  call  the  other  attesting  witness,  notwith- 
standing his  being  an  adverse  or  a  hostile  witness.  Owens 
v.  Williams,  4  S.  &  T.  202 ;  32  L.  J.  159  ;  Coles  v.  Coles 
and  Brown,  1  L.  E..  70  ;  35  L.  J.  40.  If  the  Court  is  dis- 
satisfied with  the  evidence  of  the  attesting  witness  examined, 
it  is  competent  to  it  to  decline  to  grant  probate  of  the  instru- 
ment propounded  in  the  absence  of  the  evidence  of  the  other 
attesting  witness. 

The  difference  in  effect  between  a  probate  which  has  Difference 
been  granted  in  common  form,  and  a  probate  which  has  p^obate^n 
been  granted  in  solemn  form,  is  that  the  former  is  revocable  common  form 
and  the   latter,  provided   proper  precautions  have   been  soiemnform. 
taken,  is,  subject  to  one  exception,  irrevocable. 

Any  party  whose  interest  is  adversely  affected  by  a  Effect  of 
probate  granted  in  common  form  may,  without  limitation  comm0n1forai 
as  to  time  (for  the  Statute  of  Limitations,  3  &  4  Will.  4, 
c.  27,  does  not  apply  to  the  case  of  probates  or  letters  of 
administrations,  in  so  far  as  they  relate  to  personal  estate), 
call  it  in,  and  put  the  party  who  obtained  it,  or  his  repre- 
sentative, upon  proof  of  the  will  in  solemn  form.  Hoffman 
v.  Norris,  2  Phill.  231  ;  Merryweather  v.  Turner,  3  Curt. 
802,  817 ;  In  goods  of  Topping,  2  Eoberts.  620. 

A  probate  or  administration  issued  not  in  pursuance  of 
a  judgment  of  the  Court,  until  revoked,  will,  by  the  Court 
of  Probate  Act,  1857,  have  the  following  operation  : — 

"  Where  any  probate  or  administration  is  revoked  under  The  Court  of 
"  this  Act,  all  payments  bond  fide  made  to  any  executor  or  ^57  ase  77°  ' 
"  administrator  under  such  probate  or  administration,  be-  Payments 
"  fore  the  revocation  thereof,  shall  be  a  legal  discharge  to  un^1 ,reToked 
"  the  person  making  the  same ;   and  the  executor  or  ad-  administra- 
"  ministrator  who  shall  have  acted  under  such  revoked  Valid. 
"  probate   or   administration   may   retain  and   reimburse 
"  himself  in  respect  of  any  payments  made  by  him  which 
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"  the  person  to  whoni  probate  or  administration  shall 
"  be  afterwards  granted  might  have  lawfully  made." 
Sect.  77. 

"  All  persons  and  corporations  making  or  permitting  to 
"  be  made  any  payment  or  transfer  bond  fide,  upon  any 
"  probate  or  letters  of  administration  granted  in  respect  of 
"  the  estate  of  any  deceased  person  under  the  authority  of 
"  this  Act,  shall  be  indemnified  and  protected  in  so  doing, 
"  notwithstanding  any  defect  or  circumstance  whatsoever 
"  affecting  the  validity  of  such  probate  or  letters  of  ad- 
"  ministration."     Sect.  78. 

Probate  in  solemn  form  is  irrevocable,  where  all  the 
parties  adversely  affected  by  it  have  been  parties  or  have 
been  privies  to  the  action  in  which  it  was  decreed,  and  the 
judgment  in  that  action  has  not  been  obtained  by  com- 
promise, unsanctioned  by  the  parties  adversely  affected, 
unless  the  existence  of  a  will  of  later  date  is  discovered 
subsequently  to  the  date  of  the  decree.  The  decree  will 
preclude  all  persons  who  have  been  parties  or  privies  to 
the  action  from  afterwards  impeaching  its  validity.  But 
should  the  probate  be  subsequently  called  in  by  a  person 
adversely  affected  by  it,  who  was  not  a  party  or  privy  to 
the  action  or  to  the  compromise  (if  any),  and  be  revoked, 
such  revocation  will  enure  to  the  benefit  of  parties  and 
privies  to  the  first  action,  and  who  were  adversely  affected 
by  the  revoked  probate. 

What  will  be  the  effect  of  a  compromise  on  a  privy  to  a  suit 
was  fully  discussed  and  considered  mWytcherley  v.  Andrews 
(2  L.  P.  327 ;  40  L.  J.  57),  and  the  rule  to  be  extracted  from 
the  judgment  delivered  in  that  ease  as  applicable  to  com- 
promises of  actions  may  thus  be  stated  :  It  is  not  necessary 
in  the  Probate  Court  that  a  person  should  be  a  party  to  a 
suit,  in  order  that  he  should  be  bound  by  its  result ;  it  is 
sufficient  that  he  be  privy  to  the  proceeding.  If  a  person 
is  privy  to  a  suit,  and,  knowing  what  is  passing,  is  content 
to  stand  by  and  see  his  battle  fought  by  somebody  else  in 
the  same  interest,  and  it  appears  that  everything  has  been 
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done  bond  fide  in  his  interest,  he  is  bound  by  the  result, 
and  is  not  allowed  to  re-open  the  case.  But  if  the  suit 
terminates  in  a  compromise,  entered  into  without  notice  to 
him,  and  without  his  having  knowledge  that  the  suit  is 
not  proceeding  to  its  natural  end,  he  is  not  bound  by  the 
agreement  which  the  parties  to  the  suit  choose  to  enter 
into.  A  bargain  only  binds  those  by  whom  it  is  made. 
Persons  who  are  willing  to  stand  by  while  a  contest  is 
going  on  are  bound  by  the  decision  of  the  Court,  but  they 
are  not  compelled  to  abide  by  a  compromise,  when  no 
decision  is,  in  fact,  come  to  by  the  Court. 

Upon  the  discovery,  after  the  decree,  of  the  existence  of  Effect  of  dis- 
a  will  of  a  date  subsequent  to  the  date  of  the  will  proved  late^wm.8, 
in  solemn  form,  the  probate,  although  decreed  in  solemn 
form,  is  liable  to  be  re-called  and  revoked  in  favour  of  the 
later  will. 

A  decree  of  probate  in  solemn  form  where  the  will  dis- 
poses of  real  as  well  as  of  personal  estate,  and  all  parties 
interested  in  the  real  estate  have  become  or  been  made 
parties  to  the  suit,  enures  for  the  benefit  of  all  parties 
interested  in  the  real  estate  in  the  same  manner  as  it  does 
for  parties  interested  in  the  personal  estate.  Sect.  62  of  the 
Court  of  Probate  Act,  1857  :— 

"  Where  probate  of  such  will  is  granted  after  such  proof  The  Court  of 
"  in  solemn  form,  or  where  the  validity  of  the  will  is  other-  ^57  s.  62. ' 
"  wise  declared  by  the  decree  or  order  in  such  contentious  Where  the 
"  cause  or  matter  as  aforesaid,  the  probate,  decree,  or  order  ^soiemn0 
"  respectively  shall  enure  for  the  benefit  of  all  persons  in-  form,  or  its 
"  terested  in  the  real  estate  affected  by  such  will,  and  the  w-lse  abided 
"  probate  copy  of  such  will,  or  the  letters  of  administration  on,  the  decree 

•  1  mi  -1  c  •  of  the  Court 

"  with  such  will  annexed,  or  a  copy  thereof  respectively,  to  be  binding 
"  stamped  with  the  seal  of  her  Majesty's  Court  of  Pro-  °0nn^tSed 
"  bate,  shall  in  all  Courts  and  in  all  suits  and  proceedings  in  the  real 
"  affecting  real  estate,  of  whatever  tenure  (save  proceedings 
"  by  way  of  appeal  under  this  Act,  or  for  the  revocation  of 
"  such  probate  or  administration),  be  received  as  conclusive 
"  evidence  of  the  validity  and  contents  of  such  will,  in  like 
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"  manner  as  a  probate  is  received  in  evidence  in  matters 
"  relating  to  the  personal  estate ;  and  where  probate  is 
"  refused  or  revoked,  on  the  ground  of  the  invalidity  of  the 
"  will,  or  the  invalidity  of  the  will  is  otherwise  declared  by 
"  decree  or  order  under  this  Act,  such  decree  or  order  shall 
"  enure  for  the  benefit  of  the  heir-at-law  or  other  persons 
"  agaiust  whose  interest  in  real  estate  such  will  might 
"  operate,  and  such  will  shall  not  be  received  in  evidence 
"  in  any  suit  or  proceeding  in  relation  to  real  estate,  save 
"  in  any  proceeding  by  way  of  appeal  from  such  decrees  or 
"  orders." 

The  proceeding  necessary  for  obtaining  a  judgment  or 
final  decree  of  the  Court,  in  relation  to  the  granting  of 
probates  or  administrations,  which  was  termed  in  the  Pre- 
rogative Court  a  cause,  and  in  the  Court  of  Probate  a  cause 
or  suit,  is  in  the  High  Court  termed  an  action. 

"  All  actions  which  have  hitherto  been  commenced  by 
"  writ  in  the  Superior  Courts  of  Common  Law  at  "West- 
"  minster,  or  in  the  Court  of  Common  Pleas  at  Lancaster, 
"  or  in  the  Court  of  Pleas  at  Durham,  and  all  suits  which 
"  have  hitherto  been  commenced  by  bill  or  information  in 
"  the  High  Court  of  Chancery,  or  by  a  cause  in  rem  or  in 
"  personam  in  the  High  Court  of  Admiralty,  or  by  citation 
"  or  otherwise  in  the  Court  of  Probate,  shall  be  instituted 
"  in  the  High  Court  of  Justice  by  a  proceeding  to  be  called 
"  an  action."     Order  I.  ride  1. 

"  All  other  proceedings  in  and  applications  to  the  High 
"  Court  may,  subject  to  these  rules,  be  taken  and  made  in 
"  the  same  manner  as  they  would  have  been  taken  and 
"  made  in  any  Court  in  which  any  proceeding  or  applica- 
"  tion  of  the  like  kind  could  have  been  taken  or  made  if 
"  the  Act  had  not  been  passed."     Order  I.  rule  3. 

The  practice  of  the  Probate  Division  in  contentious 
business  is  regulated  by  the  Judicature  Act,  1875,  and  by 
the  rules  of  procedure  and  practice  established  under  that 
Act ;  and  where  no  other  provision  is  made  by  that  Act, 
or  by  the  rules  made  under  it,  the  practice  is  regulated 
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by  what   was  the  procedure  and   practice  of  the   Court 
of  Probate. 

See  the  following  note,  which  is  prefixed  to  the  first 
schedule  to  the  Judicature  Act,  1875.  ["  Note. — Where  no 
"  other  provision  is  made  by  the  Act  or  these  Rules,  the 
"  present  procedure  and  practice  remain  in  force."] 

The  practice  of  the  Court  of  Probate  was  regulated  by  Sources  of  the 
what  was  the  practice  of  the  Prerogative  Court  of  Canter-  theVourt  of 
bury,  as  altered  by  the  Court  of  Probate  Act,  1857,  and  Probate  in 
by  the  rules  and  orders  made  under  that  Act,  and  by  the  business. 
Court  of  Probate  Act,  1858. 

See  sect.  29  of  the  Court  of  Probate  Act,  1857,  "  The 
"  practice  of  the  Court  shall,  except  where  otherwise  pro- 
"  vided  by  this  Act,  or  by  the  rules  or  orders  to  be  from 
"  time  to  time  made  under  this  Act,  be,  so  far  as  the 
"  circumstances  of  the  case  will  admit,  according  to  the 
"  present  practice  in  the  Prerogative  Court." 

The  foundation  of  every  action  in  the  Probate  Division,  Foundation  of 
must  be  either  a  claim  to  a  title  to  probate  or  to  letters  of  probate 
administration.  Division. 

The  forms  of  actions  in  the  Probate  Division  are  three  Different 
in  number — (1)  actions  for  proving  wills  in  solemn  form  action  in  Pro- 
of law   or   probate   actions ;    (2)  administration   actions ;  bate  Division. 
(3)  actions   for   the  revocation  of   probates   or  letters  of 
administration. 

1.  In  actions   for  proving  wills    in   solemn   form  the  Actions  for 
question — the  main  and  generally  the  sole  question, — for  f^Viemn1  S 
the  determination  of  the  Court  is,  whether  a  will  or  other  form  of  laAV- 
testamentary  paper  is  or  is  not,  in  whole,  or  in  part,  valid 
as  a  testamentary  instrument. 

If  the  instrument  or  part  of  it  is  found  to  be  valid,  it  is 
entitled  to  be  admitted  in  whole  or  in  part  to  probate,  and 
the  Court  will  pronounce  for  its  validity,  and  will  decree 
probate  of  it  in  whole  or  in  part  in  solemn  form  of  law. 
Upon  this  decree  being  pronounced,  probate  or  adminis- 
tration, with  the  will  annexed,  will  issue  in  the  registry  to 
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the  executor  or  to  a  party  entitled  to  administration  upon 
his  taking  the  usual  oaths  to  lead  the  grant. 

If  the  instrument  is  found  to  be  invalid,  it  is  not  entitled 
to  be  admitted  to  probate,  and  the  Court  -will  pronounce 
against  its  validity,  and  a  grant  of  probate  of  any  other 
valid  testamentary  paper,  or  of  administration  as  in  an 
intestacy,  will,  according  to  the  circumstances  of  the  case, 
issue  in  the  registry,  on  the  party  entitled  thereto  applying 
for  the  same,  and  taking  the  usual  oaths. 

Generally  the  party  propounding  a  will  or  other  testa- 
mentary paper  does  so  with  the  object  of  establishing  its 
validity.  But  cases  occur  in  practice,  in  which  the  parties 
interested  in  supporting  a  will,  purposely  refrain  from  so 
doing  ;  and  this,  where  it  is  essential  in  the  interests  of 
those  who  are  opposed  to  the  will,  that  it  should  be  set 
aside  by  a  decree  of  the  Court. 

Such  a  decree  may  be  obtained  by  the  party  adverse  to 
the  will  instituting  an  action  for  the  purpose  of  establishing 
his  right  to  represent  the  deceased,  and  claiming  in  such 
action  a  sentence  against  the  will  on  the  ground  of  its  in- 
validity, and  producing  evidence  sufficient  to  justify  the 
Court  in  making  the  decree  claimed. 

2.  In  administration  actions,  the  question  for  decision 
is,  which  of  two  or  more  claimants  are  entitled  to  a  grant 
of  administration. 

The  decision  of  this  question  may  involve  an  issue  of 
pedigree  or  of  legitimacy,  and  in  either  case  the  action  is 
technically  termed  an  interest  suit. 

It  may  involve  a  question  of  the  relative  fitness  of  the 
respective  claimants  to  administer  to  the  deceased's  estate, 
as  where  the  contest  is  between  a  male  and  a  female  with 
equal  interests — the  preference  cwteris  paribus  being  for 
the  male.  Cordeux  v.  Trasler,  4  S.  &  T.  48 ;  37  L.  J. 
127.  Where  a  next-of-kin  is  preferred  to  a  widow  who 
has  eloped  from  her  husband,  or  has  cohabited  with 
another  man  in  his  lifetime  {Fleming  v.  Pelham,  3  Hagg. 
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217,  n.  (b) ;  Conyers  v.  Kitson,  3  Hagg.  556),  or  where 
she  has  lived  separate  from  her  husband  (Lambell  v. 
Lambell,  3  Hagg.  568 ;  Chappcll  v.  Cliappell,  3  Curt. 
429),  or  where  the  deceased,  being  a  paper  manufacturer 
and  insolvent  at  the  time  of  his  death,  the  next-of-kin, 
who  was  a  woman  in  low  position  of  life,  and  quite  un- 
fitted to  carry  on  or  wind  up  the  business,  was  passed  over, 
and  the  grant  made  to  the  principal  creditor,  with  the 
sanction  of  other  creditors.  In  the  goods  of  Farrand, 
1  P.  Div.  439. 

The  decision  may  involve  the  question,  which  of  the  Majority  of 
claimants  is  preferred  as  administrator  by  the  majority  of  mterests- 
interests.     Iredak  v.  Ford,  1  S.  &  T.  305. 

3.  An  action  for  the  revocation  of  probate  is  instituted  Actions  for 
when  probate  has  been  granted  of  a  will  in  common  form,  probate.011  ° 
and  it  is  desired  to  obtain  an  order  for  its  revocation 
grounded  on  the  alleged  invalidity  of  the  will,  or  on  some 
material  informality  in  the  form  of  the  probate.  The 
object  of  such  a  suit  is  to  compel  the  party  who  has  ob- 
tained the  probate  to  propound  the  will,  and  in  the  result 
the  suit  becomes  an  action  for  proving  the  will  in  solemn 
form  of  law. 

An  action  for  the  revocation  of  letters  of  administration  Actions  for 
is  instituted  with  a  view  to  obtain  an  order  for  their  revo-  letters  of  ad- 
cation  grounded  on  the  allegation  of  their  having  been  ministration, 
granted  to  a  person  without  interest  in  the  estate  of  the 
intestate.     The  object  of  such  a  suit  is  to  compel  the  party 
who  has  obtained  the  grant  of  administration  to  establish 
such  a  degree  of  relationship  with  the  deceased  as  will 
entitle  him  to  the  grant,  and  in  the  result  it  becomes  an 
interest  suit. 

In  an  action  either  for  the  revocation  of  probate  or  for  Grants  to  be 
the  revocation  of  letters  of  administration  the  party  ob-  citation?   J 
jecting  to  the  probate  or  to  the  letters  of  administration  must 
call  in  the  probate  or  letters  of  administration  by  a  citation, 
and  should  allege  on  the  indorsement  of  his  claim  on  the 
writ  of  summons,  and  in  his  statement  of  claim,  as  the 
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ground  for  revoking  the  grant,  the  invalidity  of  the  will, 
or  the  defendant's  want  of  interest. 

Parties  to  actions  in  the  Probate  Division  are  described 
as  plaintiffs,  defendants  or  interveners. 

By  sect.  100  of  the  Judicature  Act,  1873,  the  term 
"  'plaintiff'  shall  include  every  person  asking  any  relief 
"  (otherwise  than  by  way  of  counter-claim  as  a  defendant) 
"  against  any  other  person  by  any  form  of  proceeding, 
"  whether  the  same  be  taken  by  action,  suit,  petition, 
"  motion,  summons  or  otherwise;"  and  the  term  "'de- 
"  fendant '  shall  include  every  person  served  with  any 
"  writ  of  summons  or  process,  or  served  with  notice  of,  or 
"  entitled  to  attend  any  proceedings." 

An  intervener  is  a  party  who,  upon  leave  obtained  on 
summons,  has  entered  an  appearance  in  a  pending  action 
for  the  purpose  of  protecting  his  interests  in  such  action, 
and  it  is  open  to  him  to  support  the  case  either  of  the 
plaintiff,  of  the  defendant,  of  another  intervener,  or  to  set 
up  an  independent  case  in  his  own  behalf. 

The  foundation  of  title  to  be  a  party  to  a  probate  or 
administration  action  is  interest — so  that  whenever  it  can 
be  shown  that  it  is  competent  to  the  Court  to  make  a 
decree  in  a  suit  for  probate  or  administration,  or  for  the 
revocation  of  probate  or  of  administration,  which  may 
affect  the  interest  or  possible  interest  of  any  person  (Kipping 
and  Barton  v.  Ash,  1  Eoberts.  270  ;  4  N.  Cas.  177  ;  Crispin 
v.  Doglioni,  2  S.  &  T.  17  ;  29  L.  J.  130) ;  such  person  has  a 
right  to  be  a  party  to  such  a  suit  in  the  character  either 
of  plaintiff,  defendant  or  intervener.  Consequently  a  party 
may  be  entitled  to  oppose  all  the  testamentary  papers  of  a 
deceased,  and  yet  be  disentitled  to  oppose  one  paper  only,  in 
which  he  has  no  interest  (Bascomb  v.  Harrison,  2  Eoberts. 
118).  Such  was  the  rule  in  the  Prerogative  Court  of 
Canterbury  as  to  the  foundation  of  title  to  be  a  party  to  a 
cause  in  that  Court,  and  it  was  retained  in  the  Court  of 
Probate  under  the  following  rides  : — 

"  Executors  or  other  parties  who,  previously  to  the 
"  passing  of  the  Court  of  Probate  Act,  1857,  might  prove 
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"  wills  in  solemn  form  of  law,  shall  be  at  liberty  to  prove 
"  wills  under  similar  circumstances,  and  with  the  same 
"  privileges,  liabilities  and  effect  as  heretofore."     R.  4. 

"  Next  of  kin  and  others  who,  previously  to  the  passing 
"  of  the  said  Act,  had  a  right  to  put  executors  or  parties 
"  entitled  to  administration  with  will  annexed  upon  proof 
"  of  a  will  in  solemn  form  of  law,  shall  continue  to  possess 
"  the  same  rights  and  privileges  and  be  subject  to  the 
"  same  liabilities  with  respect  to  costs  as  heretofore." 
R.  5. 

"  Parties  who,  previously  to  the  passing  of  the  said  Act, 
"  had  a  right  to  intervene  in  a  cause  may  do  so,  with 
"  leave  of  the  judge  or  one  of  the  registrars,  obtained  by 
"  order  on  summons,  subject  to  the  same  limitations,  and 
"  the  same  rules  with  respect  to  costs  as  heretofore." 
R.  6. 

The  rules  made  under  the  Judicature  Act  do  not  abridge 
the  rights  of  the  same  persons  to  be  parties  to  probate 
and  administration  actions. 

"  All  persons  may  be  joined  as  plaintiffs  in  whom  the  Ord.  16,  r.  1. 
'  right  to  any  relief  claimed  is  alleged  to  exist,  whether 
'  jointly,  severally,  or  in  the  alternative.  And  judgment 
'  may  be  given  for  such  one  or  more  of  the  plaintiffs  as 
'  may  be  found  to  be  entitled  to  relief,  for  such  relief  as 
'  he  or  they  may  be  entitled  to,  without  any  amendment. 
'  But  the  defendant,  though  unsuccessful,  shall  be  entitled 
'  to  his  costs  occasioned  by  so  joining  any  person  or 
'  persons  who  shall  not  be  found  entitled  to  relief,  unless 
'  the  Court  in  disposing  of  the  costs  of  the  action  shall 
'  otherwise  direct."     Order  XVI.  R.  1. 

"  All  persons  may  be  joined  as  defendants  against  Ord.  16,  r.  3. 
'  whom  the  right  to  any  relief  is  alleged  to  exist,  whether 
'  jointly,  severally,  or  in  the  alternative.  And  judgment 
'  may  be  given  against  such  one  or  more  of  the  defendants 
1  as  may  be  found  to  be  liable,  according  to  their  respective 
'  liabilities,  without  any  amendment."  Order  XVI.  R.  3. 
"  It  shall  not  be  necessary  that  every  defendant  to  any  Ord.  ig,  r.  4. 

T.  G 
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"  action  shall  be  interested  as  to  all  the  relief  thereby 
"  prayed  for,  or  as  to  every  cause  of  action  included 
"  therein ;  but  the  Court  or  a  judge  may  make  such  order 
"  as  may  appear  just  to  prevent  any  defendant  from  being 
"  embarrassed  or  put  to  expense  by  being  required  to 
"  attend  any  proceedings  in  such  action  in  which  he  may 
"  have  no  interest."     Order  XVI.  E.  4. 

The  persons  who  are  entitled  to  propound  a  will  for 
proof  in  solemn  form  are  the  executors,  or  failing  them, 
a  residuary  legatee,  a  legatee,  or  where  the  residue  has  been 
left  wholly  or  partially  undisposed  of,  any  party  interested 
under  an  intestacy  in  such  undisposed  residue,  as  all  being 
more  or  less  interested  in  obtaining  probate  of  the  will. 
It  sometimes  happens  that  parties  interested  under  the  last 
will  take  a  larger  interest  under  a  prior  will  or  in  the  event 
of  a  total  intestacy.  But  if  they  are  content  to  rely  on  the 
last  will,  though  less  favourable  to  them  than  a  former  one, 
their  course  is  to  take  steps  to  establish  its  validity  by  sen- 
tence of  the  Court. 

An  executor  or  other  party  interested  under  a  will  may 
proceed  to  prove  it  in  solemn  form,  either  of  his  own  mere 
motion,  or  in  consequence  of  having  been  challenged  to  do 
so  by  a  party  whose  interests  are  adverse  to  it. 

They  should  prove  in  solemn  form  for  their  own  protec- 
tion, wherever  there  may  be  doubts  as  to  the  validity  of  the 
will,  or  a  possibility  of  future  opposition  to  it.  The  omission 
to  do  so  upon  the  testator's  death  may  involve  them  in  the 
loss  of  material  evidence  in  support  of  the  will  occasioned 
by  the  removal  of  witnesses  by  death  or  otherwise,  should 
they  be  called  upon  to  establish  it  at  a  later  period.  It  may 
also  involve  them  in  liabilities  should  the  probate  be  revoked 
after  the  estate  has  been  administered,  as  they  would 
thereby  become  liable  to  account  for  legacies  paid  under 
the  revoked  probate,  and  their  only  protection  would  then 
be  the  chance  of  being  recouped  by  the  recipients  of  such 
supposed  legacies. 

An  executor  or  administrator  with  the   will   annexed 
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may  be  compelled  to  prove  a  will  in  solemn  form  after  when  coin- 
having  proved  it  in  common  form.     So  also  may  an  exe-  ]^ove  in*0 
cutor,  who  has  intermeddled  in  the  administration  of  the  solemn  form, 
deceased's  estate,  i.  e.  done  any  act  in  relation  to  his  effects 
showing  an  intention  to  accept  the  executorship,  or  any 
act  which  would  make  him  liable  as  executor  cle  son  tort. 
1   Williams    on    Executors,    5th   ed.    244;    Jackson   and 
Wallington  v.    Whitehead,  3  Phill.    577.      But  not  so  a 
party  entitled  to  administration  with  the  will  annexed, 
who  has  intermeddled  with  the  estate.     In  the  goods  of 
Fell,  2  S.  &  T.  126. 

If  an  executor  is  unwilling  to  accept  the  executorship  he  Executor 
should  renounce  probate.      If  he  is  indisposed  to   be  a  J^^und56 10 
party  to  a  threatened  action,  but  is  not  indisposed  to  take  will,  and  yet 
probate  if  the  will  is  established,  his  course  will  be  to  take  blished  may 
no  notice  of  the  writ  of  summons,  and  if  the  will  is  esta-  °k™  Probate 

of  it. 

blished  to  apply  for  probate  in  common  form.  For  service 
upon  him  of  a  writ  of  summons  to  prove  a  will  in  solemn 
form  has  not  the  same  effect  as  service  upon  him  of  a 
citation  to  take  probate  under  21  &  22  Yict.  c.  95,  s.  16, 
by  which  if  an  executor  named  in  a  will  is  cited  to  take 
probate  and  fails  to  appear  to  such  citation  his  right  to  the 
executorship  wholly  ceases.  Beicsher  v.  Williams,  3  S. 
&  T.  62. 

An  executor  upon  being  served  with  a  writ  of  summons 
to  prove  a  will  has  two  other  courses  open  to  him.  (1)  To 
appear  and  pray  time  to  consider  whether  he  will  propound 
the  will  or  not.  1  Williams  on  Exors.  242.  (2)  To 
appear  and  propound  the  will  himself. 

When  an  executor  fails  to  appear  to  such  writ  of  sum- 
mons, or  refuses  to  propound  the  will,  it  remains  for  the 
party  entitled  to  the  residue  or  a  legatee  named  in  the  will, 
or  of  either  of  the  representatives  to  propound  the  will  loco 
<.r, clitoris. 

The  following  parties  may  put  an  executor  or  other  per-  Parties  who 
son  interested  under  a  will  on  proof  of  that  will  in  solemn  ^of°o?wm 

form.  in  solemn 

o  2  form- 
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"Widow  and 
cither  parties 
entitled  in 
distribution. 


A  legatee  in 
the  will. 

An  executor 
or  a  legatee 
in  any  other 
will. 


A  creditor  in 
possession  of 
administra- 
tion. 

An  appointee 
of  the  Court. 


1.  The  widow  and  next  of  kin  of  the  deceased,  and  other 
persons  entitled  in  distribution  to  his  personal  estate  in  the 
event  of  an  intestacy.  If  the  deceased  has  died  domiciled 
in  the  Duchy  of  Lancaster,  the  solicitor  for  the  Duchy  of 
Lancaster ;  if  in  the  Duchy  of  Cornwall,  the  solicitor  for 
the  Duchy  of  Cornwall;  and  if  elsewhere  in  England,  the 
Queen's  Proctor. 

2.  A  legatee  named  in  the  will  in  question,  if  his  legacy 
has  been  omitted  in  the  probate,  or  his  representative. 

3.  An  executor  or  a  legatee  named  in  any  other  tes- 
tamentary instrument  of  the  deceased  whose  interest  is 
adversely  affected  by  the  will  in  question  or  their  repre- 
sentatives. 

The  above  parties  may  put  an  executor  or  other  person 
interested  under  a  will  on  proof  in  solemn  form,  after  as 
well  as  before  probate  has  been  taken  in  common  form,  but 
the  two  following  are  allowed  to  do  so  only  before,  and  not 
after  probate  in  common  form  has  issued  (Dabbsv.  Chisman, 
1  Phill.  159),  namely:— 

4.  A  creditor  in  possession  of  administration. 

5.  A  person  in  possession  of  administration  under  the 
73rd  sect,  of  the  Court  of  Probate  Act,  1857,  as  appointee 
of  the  Court  [Mcnzics  v.  Pulbrook  and  Ker,  2  Curt.  851), 
without  having  a  beneficial  interest  in  the  estate  of  the 
deceased. 

6.  The  heir-at-law,  devisee,  or  other  persons  pretending 
an  interest  in  real  estate  disposed  of  by  a  will  relating  to 
personal  as  well  as  to  real  estate,  are  to  be  permitted  to 
intervene,  or  they  are  to  be  made  defendants  in  a  suit  for 
proving  such  will  in  solemn  form,  or  for  revoking  the 
probate  thereof,  unless  the  Court  shall  with  reference  to 
the  circumstances  of  the  property  of  the  deceased  otherwise 
think  fit  to  direct  that  the  cause  may  proceed  without  their 
being  cited.  Sects.  61  and  63  of  the  Court  of  Probate 
Act,  1857. 
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CHAPTER  VI. 

COMMENCEMENT    OF    ACTION — WRIT    OF    SUMMONS — ACTIONS 
FOR    REVOCATION     OF      PROBATE    OR    ADMINISTRATION — 

CITATION    TO    BRING    IN    GRANT — FORMS    OF    CITATION 

WRITS  OF  SUMMONS — INDORSEMENT  OF  CLAIM — OBSER- 
VATIONS    ON    DEFENDANTS    TO    WRITS INDORSEMENT    OF 

CLAIM  AND  AFFIDAVIT  VERIFYING  INDORSEMENT — IN- 
DORSEMENT OF  ADDRESS — ISSUE  OF  WRIT  OF  SUMMONS — 
CONCURRENT  WRITS — DISCLOSURE  OF  SOLICITORS  AND 
PLAINTIFFS — RENEWAL    OF    WRIT — SERVICE    OF    WRIT  OF 

SUMMONS  —  SUBSTITUTED     SERVICE  SERVICE     OUT     OF 

JURISDICTION APPEARANCE — DEFAULT  OF    APPEARANCE. 

The  subject  next  for  consideration  is  the  procedure  in 
actions,  which  is  regulated  by  various  Orders  appended  to 
and  forming  part  of  the  Judicature  Act,  1875,  or  which 
have  been  since  issued  in  pursuance  of  powers  contained 
therein. 

An  action  in  the  Probate  Division,  as  in  the  other  divi- 
sions of  the  High  Court,  is  commenced  by  a  writ  of  sum- 
mons issued  at  the  instance  of  the  plaintiif  against  the 
defendant,  which  is  to  be  indorsed  with  a  statement  of  the 
nature  of  the  plaintiff's  claim  against  the  defendant. 

The  issue  of  writs  in  all  actions  in  the  Probate  Division 
is  to  be  preceded  by  the  filing  in  the  central  office  of  the 
High  Court  of  an  affidavit  verifying  the  indorsement  of 
claim. 

"  The  issue  of  a  writ  of  summons  in  probate  actions  Ord.  5,  r.  10. 
"  shall  be  preceded  by  the  filing  of  an  affidavit  made  by 
"  the  plaintiff  or  one  of  the  plaintiffs  in  verification  of  the 
"  indorsement  on  the  writ."     Order  V.  R.  10. 

The  issue  of  a  writ  of  summons  in  an  action  for  the  re-  Citation 
vocation  of  probate  and  of  letters  of  administration  must,  time  of  isgUe_ 
by  the  practice,  be  either  preceded  by  or  be  simultaneous  Writs  for 
with  the  issue  of  a  citation  against  the  party  to  whom  the  ™  oba^e  or  °|. 
grant  of  probate  or  administration  was  made,  requiring  ministration 
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to  bring  in. 
grant. 


him  to  bring  into  and  leave  in  the  probate  registry  the 
grant,  and  to  show  cause  why  it  should  not  be  revoked. 

There  must  be  an  affidavit  filed  to  lead  this  citation  in 
verification  of  the  facts  on  which  it  is  founded. 


Form  of 
citation  to 
bring  in 
probate. 


Citation  to  briar/  in  Probate. 
"  In  the  High  Court  of  Justice. 

"  Probate,  Divorce  and  Admiralty  Division. 

"  (Probate.) 
"  Victoria,  by  the  grace  of  Grod  of  the  United  Kingdom 

"  of  Great  Britain  and  Ireland  Queen,  Defender 

"  of  the  Faith :  To  of  in  the  county 

"of 
"  "Whereas  it  appears  by  an  affidavit  of  C.  D.,  of 
'  sworn  on  and  filed  in  the  probate   or  principal 

'  registry  of  the  Probate,  Divorce  and  Admiralty  Division 
'  of  our  High  Court  of  Justice,  that  probate  of  the 
'  alleged  last  will  and  testament  [with  codicils  thereto] 
'of  A.  B.,  late  of  ,  deceased,  was  on  or  about  the 

'  day   of  ,  18     ,  granted  to   you  by   our 

'  Court  of  Probate  [or  at  the  probate  district  registry 
'  attached  to  the  said  division  of  our  said  High  Court  at 
'  ]  :  and  that  the  said  deceased  died  a  bachelor 

'  without  parent  [or  as  the  case  may  be],  and  that  the  said 
'  C.  D.  is  one  of  the  natural  and  lawful  brothers  and  next 
'  of  kin  of  the  said  deceased,  and  one  of  the  persons  en- 
'  titled  in  distribution  to  his  personal  estate  and  effects  in 
'  case  he  shall  be  pronounced  to  have  died  intestate  [or 
'  interested  under  a  former  will  bearing  date,  &c,  or  as 
'  the  case  may  be~],  and  that  the  said  probate  ought  to  be 
'  called  in,  revoked  and  declared  null  and  void  in  law : 
'  Now  this  is  to  command  you,  the  said  that  within 

'  eight  days  after  service  hereof  on  you,  inclusive  of  the 
'  day  of  such  service,  you  do  bring  into  and  leave  in  the 
'  probate  or  principal  registry  of  the  Probate,  Divorce  and 
'  Admiralty  Division  of  our  High  Court  of  Justice  the 


OF    PROBATE   DIVISION.  87 

"  aforesaid  probate,  and  further  do  show  cause  (if  you 
"  should  think  it  for  your  interest  so  to  do)  why  the  said 
"  probate  should  not  be  revoked  and  declared  null  and 
"  void  in  law,  and  the  said  will  [and  codicils]  pronounced 
"  to  be  null  and  invalid. 

"  Dated  this  day  of  18     ,  and  in  the 

"  year  of  our  reign. 

"  (Signed)         E.  F.,  Registrar. 
"  Citation  to  bring  in  probate. 

"  [Name  of  the  solicitor.']  " 

Indorsement  to  be  made  after  tier  rice. 
"  This  citation  was  served  by   G.  H.    on  the  within- 
"  named  of  ,  at  on  the  day  of 

,  18     . 

"  (Signed)         G-.  H." 

Form  of  Citation  to  bring  in  Administration. 
"  In  the  High  Court  of  Justice.  Form  of 

"  Probate,  Divorce  and  Admiralty  Division.  S^*0 

"   (Probate.)  letters  of  ad- 

ministration. 

"  Victoria,  by  the  grace  of  God  of  the  United  Kingdom 
"  of  Great  Britain  and  Ireland  Queen,  Defender  of 
"  the  Faith. 
"To  of  in  the  county  of 

"  Whereas  it  appears  by  an  affidavit  of  A.  B.  of  This  affidavit 

"  sworn  on  and  filed  in  the  probate  or  principal  registry  t^the  plain-6 

"  of  the  Probate,  Divorce  and  Admiralty  Division  of  our  tiffs  or  one  of 
"  High  Court  of  Justice,  that  C.  D.,  late  of 
"  deceased,  died  on  at  and  that  on  the         letters 

"  of  administration  of  the  personal  estate  and  effects  of 
"  the  said  deceased,  on  the  suggestion  that  he  had  died 
"  intestate,  were  granted  to  you  by  the  authority  of  our  said 
"  Court  as  the  and  next  of  kin  of  the  said  deceased, 

"  and  that  it  has  since  been  discovered  that  the  said  C.  D. 
"  made  and  duly  executed  his  last  will  and  testament, 
"  dated  and  thereof  appointed  executors  [or 
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"  as  the  case  may  be],  and  that  the  said  letters  of  adminis- 
"  tration  ought  to  be  called  in,  revoked  and  declared  null 
"  and  void  in  law :  Now  this  is  to  command  you,  the 
"  said  that  within  eight  days  after  service  hereof  on 

"  you,  inclusive  of  the  day  of  such  service,  you  do  bring 
"  into  and  leave  in  the  probate  or  principal  registry  of  the 
"  said  Division  of  our  High  Court  of  Justice  the  said 
"  letters  of  administration,  and  further  do  show  cause  (if 
"  you  should  think  it  for  your  interest  so  to  do)  why  the 
"  same  should  not  be  revoked  and  declared  null  and  void. 

"  Dated  this  day  of  18     ,  and  in  the 

"  year  of  our  reign. 

"  (Signed)         E.  F.,  Eegistrar. 
"  Citation  to  bring  in  administration. 
"  [Name  of  solicitor.]  " 

Indorsement  to  be  made  after  Service. 

"  This  citation  was  served  by  Gr.  H.  on  the  within- 
"  named  of  at  on  the  day  of 

"  18     .  (Signed)         G.  A." 

The  regulations  as  to  the  form  of  indorsements  to  be 
made  on  writs  of  summons,  as  to  the  issue,  the  renewal, 
and  the  service  of  writs,  are  provided  for  in  the  original  and 
Amended  Orders  from  Order  II.  to  Order  XL  The  rules 
in  these  and  the  subsequent  orders  applicable  to  the  pro- 
bate practice  will  be  given  in  full  and  generally  seriatim. 

Order  II. 

I  Writ  of  Summons  and  Procedure,  fyc. 

Writ.  "  Every  action  in  the  High  Court  shall  be  commenced 

"  by  a  writ  of  summons,  which  shall  be  indorsed  with  a 
"  statement  of  the  nature  of  the  claim  made,  or  of  the 
"  relief  or  remedy  required  in  the  action,  and  which  shall 
"  specify  the  division  of  the  High  Court  to  which  it  is 
"  intended  that  the  action  should  be  assigned."     R.  1. 

As  to  form  of       "  Any  costs  occasioned  by  the  use  of  any  more  prolix  or 
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"  other  forms  of  writs,  and  of  indorsements  thereon,  than  writ  and 
"  the  forms  hereinafter  prescribed,  shall  he  borne  by  the  endorsemeilt- 
"  party  using  the  same,  unless  the  Court  shall  otherwise 
"  direct."     Order  II.  E.  2. 

Form  of  Writs  of  Summons. 

"  18     .     [Sere put.  the  letter  and  number.'] 
"  In  the  High  Court  of  Justice.  Form  of  writ. 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 

"  Between  A.  B Plaintiff, 

"and 
"  C.  D.  and  E.  F.  .     .     .    Defendants. 

"  Victoria,  by  the  grace  of  God,  &c. 

"  To  C.  D.  of  in  the  county  of  and  E.  F. 

"  of 

"  "We  command  you,  that  within  eight  days  after  the 
"  service  of  this  writ  on  you,  inclusive  of  the  day  of  such 
"  service,  you  do  cause  an  appearance  to  be  entered  for  you 
"  in  an  action  at  the  suit  of  A.  B. ;  and  take  notice,  that 
"  in  default  of  your  so  doing  the  plaintiff  may  proceed 
"  therein,  and  judgment  may  be  given  in  your  absence. 
"  Witness,  &c." 

Memorandum  to  be  subscribed  on  the  Writ. 

"  N.B. — This  writ  is  to  be  served  within  (twelve)  calendar 
"  months  from  the  date  thereof,  or,  if  renewed  within  six 
"  calendar  months  from  the  date  of  the  last  renewal,  in- 
"  eluding  the  day  of  such  date,  and  not  afterwards. 

"  The  defendant  [or  defendants]  may  appear  hereto  by 
"  entering  an  appearance  [or  appearances]  either  personally 
"or  by  solicitor  at  the  Central  Office,  Royal  Courts  of 
"  Justice,  London. 

"  This  writ  was  issued  by  of  whose  address  for 

"  service  is  agent  for  of  solicitor  for  the  said 

"  plaintiff,  who  resides  at 
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"  This  writ  was  served  by  me  at  on  the  defendant 

the  day  of 

"  Indorsed  the  day  of 

"  Signed. 

"  [Address.]" 

"  No  writ  of  summons  for  service  out  of  the  jurisdiction, 
"  or  of  which  notice  is  to  be  given  out  of  the  jurisdiction, 
"  shall  be  issued  without  the  leave  of  a  Court  or  Judge." 
Order  II.  K.  4. 

"  A  writ  of  summons  to  be  served  out  of  the  jurisdiction, 
"  or  of  which  notice  is  to  be  given  out  of  the  jurisdiction, 
"  shall  be  in  Forms  A.  2a  and  P.  3a,  with  such  variations 
"  as  circumstances  may  require.  Such  notice  shall  be  in 
"  Form  No.  3  in  the  same  part,  with  such  variations  as 
"  circumstances  may  require."     Order  II.  R.  5. 

Writ  for  service  out  of  the  Jurisdiction,  or  where  notice  in 
lieu  of  service  is  to  be  given  out  of  the  Jurisdiction. 

"  18     .     [Here put  the  letter  and  number.'] 

Writ  for  "  lu  the  High  Court  of  Justice. 

jurisdiction.  "  Probate,  Divorce  and  Admiralty  Division. 

"  (Probate.) 

"  Between  A.  B Plaintiff, 

"  and 
"  C.  D.  and  E.  F.      .     .     Defendants. 

"  Victoria,  by  the  grace  of  Grod,  &c. 
"  To  C.  D.,  of 

"  We  command  you  C.  D.,  that  within  [here  insert  the 
"  number  of  days  directed  by  the  Court  or  Judge  ordering  the 
"  service  or  notice']  after  the  service  of  this  writ  [or  notice 
"  of  this  writ,  as  the  case  may  be]  on  you,  inclusive  of  the 
"  day  of  such  service,  you  do  cause  an  appearance  to  be 
"  entered  for  you  in  an  action  at  the  suit  of  A.  B. ;  and 
"  take  notice,  that  in  default  of  your  so  domg,  the  plaintiff 
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"  may  proceed  therein,  and  judgment  may  be  given  in 
"  your  absence. 

"  "Witness,  &c. 

"  Indorsement  to  be  made  on  the  writ  before  the  issue 
"  thereof. 

"  N.B. — This  writ  is  to  be  served  within  twelve  calendar 
"  months  from  the  date  thereof,  or  if  renewed  within  six 
"  calendar  months  from  the  last  renewal,  including  the 
"  day  of  such  date,  and  not  afterwards.  Appearance  to  be 
"  entered  at  the  Central  Office,  Eoyal  Courts  of  Justice, 
"  London. 

"  This  writ  was  issued  by  of  whose  address 

"  for  service  is  agent  for  of  solicitor  for 

"  the  said  plaintiff,  who  resides  at 

"  The  writ  [or  notice  of  this  writ]  was  served  by  me  at 
"  on  the  defendant  on  the  day  of 

"  Indorsed  the  day  of 

"  Signed. 

"  N.B. — This  writ  is  to  be  used  where  the  defendant  or 
"  all  the  defendants  or  one  or  more  defendant  or  defendants 
"  is  or  are  out  of  the  jurisdiction.  Where  the  defendant 
"  to  be  served  is  not  a  British  subject,  and  is  not  in  British 
"  dominions,  notice  of  the  writ,  and  not  the  writ  itself,  is 
"  to  be  served  upon  him." 

Notice  of  Writ  in  lieu  of  service  to  be  given  out  of  the 
Jurisdiction. 
"  In  the  High  Court  of  Justice. 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate). 
"  187     .     [Here  put  the  letter  and  number. ~]  Notice  of 

"  Between  A.  B Plaintiff,       writ- 

"  and 
"  C.  D.,  E.  F.  and  G.  H.     Defendants. 
"  To  G.  H.,  of 
"  Take  notice,  that  A.  B.,  of  ,  has  commenced  an 
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Date  and 

teste  of  writ. 


"  action  against  you,  G.  H.,  in  the  Probate,  Divorce  and 
"  Admiralty  Division  of  her  Majesty's  High  Court  of 
"  Justice  in  England,  by  writ  of  that  Court,  dated  the 
"  day  of  ,  a.d.  18      ;  which  writ  is  indorsed 

"  as  follows  [copy  in  full  the  indorsements'],  and  you  are 
"  required  within  days  after  the  receipt  of  this 

"  notice,  inclusive  of  the  day  of  such  receipt,  to  defend  the 
"  said  action,  by  causing  an  appearance  to  be  entered  for 
"  you  thereto ;  and  in  default  of  your  so  doing,  the  said 
"  A.  B.  may  proceed  therein  and  judgment  may  be  given 
"  in  your  absence. 

"  You  may  appear  to  the  said  writ  by  entering  an  ap- 
"  pearance  personally  or  by  your  solicitor  at  the  Central 
"  Office,  Eoyal  Courts  of  Justice,  London. 

"  (Signed)         A.  B.,  of  ,  &c. 

u  or 

"  X.  Y.,  of  ,  &c. 

"  Solicitor  for  A.  B." 

"  Every  writ  of  summons,  and  also  every  other  writ, 
"  shall  bear  date  on  the  day  on  which  the  same  shall  be 
"  issued,  and  shall  be  tested  in  the  name  of  the  Lord 
"  Chancellor,  or  if  the  office  of  Lord  Chancellor  shall  be 
"  vacant,  in  the  name  of  the  Lord  Chief  Justice  of 
"  England."     Order  II.  E.  8. 


Indorsement. 


Essentials  of 
indorsement. 


Amendment 
of  indorse- 
ment. 


Order  III. 

Indorsements  of  Claim. 

"  The  indorsement  of  claim  shall  be  made  on  every  writ 
"  of  summons  before  it  is  issued."     Order  III.  E.  1. 

"  In  the  indorsement  required  by  Order  II.,  rule  1,  it 
"  shall  not  be  essential  to  set  forth  the  precise  ground  of 
"  complaint,  or  the  precise  remedy  or  relief  to  which  the 
"  plaintiff  considers  himself  entitled.  The  plaintiff  may, 
"  by  leave  of  the  Court  or  judge,  amend  such  indorsement 
"so  as  to  extend  it  to  any  other  cause  of  action  or  any 
"  additional  remedy  or  relief."     Order  III.  E.  2. 
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"  The  indorsement  of  claim  may  be  to  the  effect  of  such  Form  of 
"  of  the  forms  in  Part  II.  of  Appendix  (A)  hereto  as  shall  indorsemeilt- 
"  be  applicable  to  the  case,  or,  if  none  be  found  applicable, 
"  then  such  other  similarly  concise  form  as  the  nature  of 
"  the  case  may  require."     Order  III.  R.  3. 

"  In  probate  actions  the  indorsement  shall  show  whether  Representa- 
"  the    plaintiff    claims    as    creditor,    executor,    adminis-  0f  probate 
"  trator,   residuary    legatee,    legatee,    next    of   kin,    heir  m(iorsements- 
"  at  law,  devisee,  or  in  any  and  what  other  character." 
Order  III.  R.  5. 


Forms  of  Indorsements  of  Claim. 

"1.  By  an  executor  or  legatee  propounding  a  will  in 
solemn  form. 

"  The  plaintiff  claims  to  be  executor  of  the  last  will  Indorsement. 
"  dated  the  day  of  of  C.  W.,  late  of 

"  gentleman,  deceased,  who  died  on  the  day  of 

"  and  to  have  the  said  will  established.  This  writ  is 
"  issued  against  you  as  one  of  the  next  of  kin  of  the  said 
"  deceased  \or  as  the  case  may  be~\. 

"2.  By  an  executor  or  legatee  of  a  former  will,  or  a 
"  next  of  kin,  &c.  of  the  deceased  seeking  to  obtain  the 
"  revocation  of  a  probate  granted  in  common  form. 

"  The  plaintiff  claims  to  be  executor  of  the  last  will 
"  dated  the  day  of  of   C.  D.,  late  of 

"  gentleman,  deceased,  who  died  on  the  day  of 

"  and  to  have  the  probate  of  a  pretended  will  of  the  said 
"  deceased,  dated  the  day  of  revoked.     This 

"  writ  is  issued  against  you  as  the  executor  of  the  said 
"  pretended  will  \or  as  the  case  may  bc~\. 

"  3.  By  an  executor  or  legatee  of  a  will  when  letters  of 
"  administration  have  been  granted  as  in  an  intestacy. 

"  The  plaintiff  claims  to  be  executor  of  the  last  will  of 
"  C.  D.,  late  of  gentleman,  deceased,  who  died  on 

"  the  day  of  dated  the  day  of 

"  The  plaintiff  claims  that  the  grant  of  letters  of  ad- 
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"  ministration  of  the  personal  estate  of  the  said  deceased 
"  obtained  by  you  should  be  revoked,  and  probate  of  the 
"  said  will  granted  to  him. 

"  4.  By  a  person  claiming  a  grant  of  administration  as 
"  a  next  of  kin  of  the  deceased,  but  whose  interest  as  next 
"  of  kin  is  disputed. 

"  The  plaintiff  claims  to  be  the  brother  and  sole  next  of 

"  kin  of  0.  D.  of  gentleman,  deceased,  who  died  on 

"  the  day  of  intestate,  and  to  have  as  such  a 

"  grant  of  administration  to  the  personal  estate  of  the  said 

"  intestate.     This  writ  is  issued  against  you  because  you 

"  have  entered  a  caveat,  and  have  alleged  that  you  are  the 

"  sole  next  of  kin  of  the  deceased  [or  as  the  case  may  be.~]fi 

In  determining  who  are  to  be  defendants  to  the  writ,  and 

in  settling  the  indorsement  of  claim,  it  is  of  importance  to 

consider : — 

Consideration       1.  Who  are  to  be  made  defendants  in  the  action,  and 

to  be  defen-     whether  all  or  some  of  them  only  shall  be  made  defendants 

daute to-writ,   to  the  original  writ. 

as  to  indorse-  .  °  , 

ment  of  claim,  All  parties  whose  interests  are  or  may  by  possibility 
affidavit0  ^e  a^ec^e(l  Dy  the  judgment  claimed  should  be  made  de- 
yerifying  fendants  in  the  action  in  order  to  obtain  an  irrevocable 
grant.  But  at  the  commencement  of  an  action  it  may  be 
difficult  to  ascertain  promptly  and  with  certainty  who  all 
these  parties  may  be,  owing  for  instance  in  a  testamentary 
suit  to  the  plaintiff  not  having  under  his  control  all  the 
deceased's  testamentary  papers,  or  to  his  not  having  neces- 
sary information  as  to  the  names  and  residences  of  the 
parties,  and  in  such  case  it  may  be  convenient  to  make 
some  only  of  the  proposed  defendants  parties  to  the  writ 
in  order  that  it  may  issue  without  delay,  and  to  bring  in 
the  others  afterwards  by  citation. 

2.  The  nature  of  the  claim  to  be  put  forward. 

Thus  in  an  action  for  proof  of  a  will  in  solemn  form, 

it  is  material  to  consider  whether  the  plaintiff  shall  rely 

on  one  or  more  testamentary  instruments,  or  whether  he 

shall  claim  in  the  alternative,  c.  g.  probate  of  an  earlier 
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will  in  the  event  of  the  last  will  propounded  by  him  being 
pronounced  against,  &c. 

3.  The  nature  of  the  defendants'  interest. 

The  indorsement  should  show  the  grounds  for  bringing 
the  defendants  into  the  action,  whether  as  next  of  kin  or 
as  a  party  entitled  in  distribution  or  as  interested  under 
another  will;  and  if  interested  under  another  will,  the  date 
of  the  will  and  the  nature  of  the  interest  should  appear. 
In  framing  the  affidavit  verifying  the  indorsement,  it  is 
convenient  to  include  in  it  the  names  of  all  the  parties  who 
by  possibility  might  be  affected  by  the  decree  claimed,  and 
it  will  then  serve  as  the  affidavit  to  lead  any  subsequent 
citation  that  may  be  issued  by  way  of  notice  to  make  other 
parties  defendants. 

Order  IV. 

Indorsement  of  Address. 

"  The  solicitor  of  a  plaintiff  suing  by  a  solicitor  shall  Indorsement 
"  indorse  upon  every  writ  of  summons  and  notice  in  lieu  of  °f  J^dress  of 
"  service  of  a  writ  of  summons  the  address  of  the  plaintiff, 
"  and  also  his  own  name  or  firm  and  place  of  business,  and 
"  also,  if  his  place  of  business  shall  be  more  than  three 
"  miles  from  Temple  Bar,  another  proper  place,  to  be  called 
"  his  address  for  service,  which  shall  not  be  more  than  three 
"  miles  from  Temple  Bar,  where  writs,  notices,  petitions, 
"  orders,  summonses,  warrants,  and  other  documents,  pro- 
"  ceedings,  and  written  communications  may  be  left  for 
"  him.  And  where  any  such  solicitor  is  only  agent  of 
"  another  solicitor,  he  shall  add  to  his  own  name  or  firm 
"  and  place  of  business  the  name  or  firm  and  place  of 
"  business  of  the  principal  solicitor."     Order  IV.  E.  1. 

"  A  plaintiff  suing  in  person  shall  indorse  upon  every  Indorsement 
"  writ  of  summons  and  notice  in  lieu  of  service  of  a  writ  of  pi^SfE?8  °f 
"  summons  his  place  of  residence  and  occupation,  and  also, 
"  if  his  place  of  residence  shall  be  more  than  three  miles 
"  from  Temple  Bar,  another  proper  place,  to  be  called  his 
"  address  for  service,  which  shall  not  be  more  than  three 
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"  miles  from  Temple  Bar,  where  writs,  notices,  petitions, 
"  orders,  summonses,  warrants,  and  other  documents,  pro- 
"  ceedings,  and  written  communications  may  be  left  for 
"  him."     Order  IV.  E.  2. 


Practice  as  to 
issue  of  writ. 

Approval  at 

Probate 

Registry. 

Writ. 


Probate  writ 
issues  out  of 
central  office. 

Preparation  of 
writ. 


Sealing  of 
writ. 

Copy  to  file. 


Filing  copy. 

Entry  in 
cause  book. 


Order  V. 

Issue  of  Writs  of  Summons. 

Writs  of  summons  in  probate  and  administration  actions 
issue  only  from  the  central  office. 

By  the  practice  the  writ  and  affidavit  verifying  the  in- 
dorsement must,  in  the  first  instance,  be  taken  to  the  Pro- 
bate Eegistry,  and  be  approved  of  and  marked  by  an  officer 
of  the  Probate  Eegistry  before  it  is  allowed  to  issue. 

"  In  any  action  other  than  a  probate  action,  the  plaintiff, 
"  wherever  resident,  may  issue  a  writ  of  summons  out  of 
"  the  registry  of  any  district."     E.  1. 

"  Every  writ  of  summons  not  issued  out  of  a  district 
"  registry  shall  be  issued  out  of  the  central  office."     E.  4. 

"  Writs  of  summons  shall  be  prepared  by  the  plaintiff  or 
"  his  solicitor,  and  shall  be  written  or  printed,  or  partly 
"  written  and  partly  printed,  on  paper  of  the  same  descrip- 
"  tion  as  hereby  directed  in  the  case  of  proceedings  directed 
"  to  be  printed."     E.  5. 

"  Every  writ  of  summons  shall  be  sealed  by  the  proper 
"  officer,  and  shall  thereupon  be  deemed  to  be  issued."  E.  6. 

"  The  plaintiff  or  his  solicitor  shall,  on  presenting  any 
"  writ  of  summons  for  sealing,  leave  with  the  officer  a 
"  copy,  written  or  printed,  or  partly  written  and  partly 
"  printed,  on  paper  of  the  description  aforesaid,  of  such 
"  writ,  and  all  the  indorsements  thereon,  and  such  copy 
"  shall  be  signed  by  or  for  the  solicitor  leaving  the  same, 
"  or  by  the  plaintiff  himself  if  he  sues  in  person."     E.  7. 

"  The  officer  receiving  such  copy  shall  file  the  same,  and 
"  an  entry  of  the  filing  thereof  shall  be  made  in  a  book  to 
"  be  called  the  cause  book,  which  is  to  be  kept  in  the 
"  manner  in  which  cause  books  have  heretofore  been  kept 
"  by  the  clerks   of   records   and  writs   in   the   Court   of 


OF  PROBATE  DIVISION.  97 

"  Chancery,  and  the  action  shall  be  distinguished  by  the 
"  date  of  the  year,  a  letter,  and  a  number,  in  the  manner 
"  in  which  causes  are  now  distinguished  in  such  last- 
"  mentioned  cause  books."     E.  8. 

"  The  issue  of  writs  of  summons  in  probate  actions  shall 
"  be  preceded  by  the  filing  of  an  affidavit  made  by  the 
"  plaintiff,  or  one  of  the  plaintiffs,  in  verification  of  the 
"  indorsement  on  the  writ."     R.  10. 

Order  VI. 
Concurrent   Writs.  - 

"  The  plaintiff  in  any  action  may,  at  the  time  of  or  at  any  Concurrent 
"  time  during  twelve  months  after  the  issuing  of  the  original  wnts- 
"  writ  of  summons,  issue  one  or  more  concurrent  writ  or 
"  writs,  each  concurrent  writ  to  bear  teste  of  the  same  day 
"  as  the  original  writ,  and  to  be  marked  with  a  seal  bearing 
"  the  word  '  concurrent,'  and  the  date  of  issuing  the  con- 
"  current  writ ;  and  such  seal  shall  be  impressed  upon  the 
"  writ  by  the  proper  officer :  Provided  always,  that  such 
"  concurrent  writ  or  writs  shall  only  be  in  force  for  the 
"  period  during  which  the  original  writ  in  such  action 
"  shall  be  in  force."     R.  1. 

"  A  writ  for   service  within  the  jurisdiction  may  be  Writs  for 
"  issued  and  marked  as  a  concurrent  writ  with  one  for  out  jurisaic. 
"  service,  or  whereof  notice  in  lieu  of  service  is  to  be  given,  tion- 
"  out  of  the  jurisdiction ;  and  a  writ  for  service,  or  whereof 
"  notice  in  lieu  of  service  is  to  be  given,  out  of  the  juris- 
"  diction  may  be  issued  and  marked  as  a  concurrent  writ 
"  with  one  for  service  within  the  jurisdiction."     R.  2. 

Order  VII. 

Disclosure  by  Solicitors  and  Plaintiffs. 
"  Every  solicitor  whose  name  shall  be  indorsed  on  any  Plaintiff's 
"  writ  of  summons  shall,  on  demand  in  writing  made  by  or  ^sciose  his 
"  on  behalf  of  any  defendant  who  has  been  served  there-  authority. 
"  with  or  has  appeared  thereto,  declare  forthwith  whether 
"  such  writ  has  been  issued  by  him  or  with  his  authority 
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Currency  of 
"writ. 


Renewal  of 
writ. 


"  or  privity ;  and  if  such  solicitor  shall  declare  that  the 
"  writ  was  not  issued  by  him,  or  with  his  authority  or 
"  privity,  all  proceedings  upon  the  same  shall  be  stayed, 
"  and  no  further  proceedings  shall  be  taken  thereupon 
"  without  leave  of  the  Court  or  a  judge."     R.  1. 

Order  VIII. 
Renewal  of  Writ. 
"  No  original  writ  of  summons  shall  be  in  force  for 
more  than  twelve  months  from  the  day  of  the  date 
thereof,  including  the  day  of  such  date  ;  but  if  any  de- 
fendant therein  named  shall  not  have  been  served  there- 
with, the  plaintiff  may,  before  the  expiration  of  the 
twelve  months,  apply  to  a  judge,  or  the  district  regis- 
trar, for  leave  to  renew  the  writ ;  and  the  judge  or 
registrar,  if  satisfied  that  reasonable  efforts  have  been 
made  to  serve  such  defendant,  or  for  other  good  reason, 
may  order  that  the  original  or  concurrent  writ  of  sum- 
mons be  renewed  for  six  months  from  the  date  of  such 
renewal,  and  so  from  time  to  time  during  the  currency 
of  the  renewed  writ.  And  the  writ  shall  in  such  case  be 
renewed  by  being  marked  with  a  seal  bearing  the  date  of 
the  day,  month,  and  year  of  such  renewal ;  such  seal  to 
be  provided  and  kept  for  that  purpose  at  the  proper 
office,  and  to  be  impressed  upon  the  writ  by  the  proper 
officer,  upon  delivery  to  him  by  the  plaintiff  or  his 
solicitor  of  a  memorandum  in  Form  No.  5  in  Appendix 
(A),  Part  I;  and  a  writ  of  summons  so  renewed  shall 
remain  in  force  and  be  available  to  prevent  the  operation 
of  any  statute  whereby  the  time  for  the  commencement 
of  the  action  may  be  limited,  and  for  all  other  purposes, 
from  the  date  of  the  issuing  of  the  original  writ  of  sum- 
mons."    R.  1. 

"  The  production  of  a  writ  of  summons  purporting  to  be 
marked  with  the  seal  of  the  Court,  showing  the  same  to 
have  been  renewed  in  manner  aforesaid,  shall  be 
sufficient  evidence  of  its  having  been  so  renewed,  and 
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"  of  the  commencement  of  the  action  as  of  the  first  date  of 
"  such  renewed  writ  for  all  purposes."     R.  2. 

Order  for  Renewal  of  Writ. 

"  In  the  High  Court  of  Justice.  18     .     No. 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 

"  Principal  Registrar  in  Chambers. 
"  Between  .     .     .     Plaintiff, 

and 
.     .     .     Defendant. 

"  Upon  hearing  and  upon  reading  the  affidavit  of 

"  filed  the  day  of  18      ,  and 

"  It  is  ordered  that  the  writ  in  this  action  be  renewed  for 
"  six  months  from  the  date  of  its  renewal,  pursuant  to  the 
"  rules  of  the  Supreme  Court,  Order  VIII.,  Rule  1. 

"Dated  the  day  of  18     ." 

Order  IX. 

Service  of  Writ  of  Summons. 

1.  Mode  of  Service. 

"  No  service  of  writ  shall  be  required  when  the  defendant,  Undertakers 

"  by  his  solicitor,  agrees  to  accept  service,  and  enters  an  to  a?cePt 
J  >     o  x  service. 

"  appearance."     R.  1. 

"  When  service  is  required  the  writ  shall,  wherever  it  is  Personal 
"  practicable,  be  served  in  the  manner  in  which  personal  seivlc^ 
"  service  is  now  made,  but  if  it  be  made  to  appear  to  the  service. 
"  Court  or  to  a  judge  that  the  plaintiff  is  from  any  cause 
"  unable  to  effect  prompt  personal  service,  the  Court  or 
"  judge  may  make  such  order  for  substituted  or  other  ser- 
"  vice,  or  for  the  substitution  of  notice  for  service,  as  may 
"  seem  just."     R.  2. 

2.   On  particular  Defendants. 

"  "When  husband  and  wife  are  both  defendants  to  the  Husband  and 
"  action,  service  on  the  husband  shall  be  deemed  good  ser-  wl  °' 
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vice  on  the  wife,  but  the  Court  or  a  judge  may  order  that 
the  wife  shall  be  served  with  or  without  service  on  the 
husband."     E.  3. 

"  When  an  infant  is  a  defendant  to  the  action,  service 
on  his  or  her  father  or  guardian,  or  if  none,  then  upon 
the  person  with  whom  the  infant  resides  or  under  whose 
care  he  or  she  is,  shall,  unless  the  Court  or  judge  other- 
wise orders,  be  deemed  good  service  on  the  infant ;  pro- 
vided that  the  Court  or  judge  may  order  that  service 
made,  or  to  be  made,  on  the  infant  shall  be  deemed  good 
service."     R.  4. 

"  When  a  lunatic  or  person  of  unsound  mind  not  so 
found  by  inquisition  is  a  defendant  to  the  action,  service 
on  the  committee  of  the  lunatic,  or  on  the  person  with 
whom  the  person  of  unsound  mind  resides  or  under  whose 
care  he  or  she  is,  shall,  unless  the  Court  or  judge  other- 
wise orders,  be  deemed  good  service  on  such  defendant." 
R.  5. 

"  Whenever,  by  any  statute,  provision  is  made  for  ser- 
"  vice  of  any  writ  of  summons,  bill,  petition,  or  other  pro- 
"  cess  upon  any  corporation,  or  upon  any  hundred,  or  the 
"  inhabitants  of  any  place,  or  any  society  or  fellowship,  or 
"  any  body  or  number  of  persons,  whether  corporate  or 
"  otherwise,  every  writ  of  summons  may  be  served  in  the 
"  manner  so  provided."     R.  7. 


Indorsement 
of  service. 


Generally. 

"  The  person  serving  a  writ  of  summons  shall,  within 
"  three  days  at  most  after  such  service,  indorse  on  the  writ 
"  the  day  of  the  month  and  week  of  the  service  thereof, 
"  otherwise  the  plaintiff  shall  not  be  at  liberty,  in  case  of 
"  non-appearance,  to  proceed  by  default;  and  every  affi- 
"  davit  of  service  of  such  writ  shall  mention  the  day  on 
"  which  such  indorsement  was  made."     R.  13. 
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Order  X. 

Substituted  Service. 

Every  application  to  the  Court  or  a  judge,  under  Order  Substituted 
IX.  r.  2,  for  an  order  for  substituted  or  other  service,  or  service- 
for  the  substitution  of  notice  for  service,  shall  be  supported 
by  an  affidavit  setting  forth  the  grounds  upon  which  the 
application  is  made. 


Order  for  Substituted  Service. 

"  In  the  High  Court  of  Justice.  18     .     No. 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 

"  Principal  Registrar  in  Chambers. 

"  Between  .     .     .     Plaintiff, 

and 
.     .     .     Defendant. 

"  Upon  hearing  ,  and  upon  reading  the  affidavit 

"  of  filed  the  day  of  18     ,  and 

"  It  is  ordered  that  service  of  a  copy  of  this  order,  and  of 
"  a  copy  of  the  writ  of  summons  in  this  action,  by  sending 
"  the  same  by  a  pre-paid  post  letter,  addressed  to  the 
"  defendant  at  shall  be  good  and  sufficient 

"  service  of  the  writ. 

"Dated  the  day  of  18     ." 


Order  XL 

Service  out  of  Jurisdiction. 

"  Service  of  a  writ  of  summons,  or  notice  of  a  writ  of  Leave  for 
"  summons,  may,  by  leave  of  the   Court  or  judge,  be  jurisdiction. 
"  allowed  out  of  the  jurisdiction."     R.  2. 
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"  Every  application  for  an  order  for  leave  to  serve  such 
"  writ  or  notice  on  a  defendant  out  of  the  jurisdiction  shall 
"  be  supported  by  evidence,  by  affidavit  or  otherwise,  show- 
"  ing  in  what  place  or  country  such  defendant  is  or  pro- 
"  bably  may  be  found,  and  whether  such  defendant  is  a 
"  British  subject  or  not,  and  the  grounds  upon  which  the 
"  application  is  made."     R.  3. 

"  Any  order  giving  leave  to  effect  such  service  or  give 
"  such  notice,  shall  limit  a  time  after  such  service  or  notice 
"  within  which  such  defendant  is  to  enter  an  appearance, 
"  such  time  to  depend  on  the  place  or  country  where  or 
"  within  which  the  writ  is  to  be  served  or  the  notice  given." 
It.  4. 

"  Notice  in  lieu  of  service  shall  be  given  in  the  manner 
"  in  which  writs  of  summons  are  served."     E.  5. 


Order  for  Service  out  of  Jurisdiction. 

"  In  the  High  Court  of  Justice.  18     .     No. 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 

"  Judge  in  Chambers. 
"  Between  .     .     .     Plaintiff, 


and 


.     Defendant. 


"  Upon  hearing  and  upon  reading  the  affidavit  of 

"  filed  the  day  of  ,  18      ,  and 

"  It  is  ordered  that  the  plaintiff  be  at  liberty  to  issue 
"  a  writ  for  service  out  of  the  jurisdiction  against 

"  And  it  is  further  ordered  that  the  time  for  appearance 
"  to  the  said  writ  be  within  days  after  the  service 

"  thereof,  and  that  the  costs  of  this  application  be 

"  Dated  the  day  of  ,  18     ." 
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Notice  of  Writ  in  lieu  of  Service  to  be  given  out  of  the 
Jurisdiction. 

"  In  the  High  Court  of  Justice.  18     .     No.     . 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 

"  Between  .     .     .     Plaintiff, 

and 

.     .     .     Defendant. 
"  To  of 

"  Take  notice,  that  of  has  commenced  an 

"  action  against   you  in  the  Probate,  Divorce  and 

"  Admiralty  Division  of  Her  Majesty's  High  Court 
"  of  Justice  in  England,  by  writ  of  that  Court,  dated 
"  the  day  of  ,  IS     ,  which  writ  is  indorsed 

"  as  follows : — " 


Order  XII. 

Appearance. 

"  Except  in  cases  otherwise  provided  for  by  these  rides, 
"  a  defendant  shall  enter  his  appearance  in  London." 
E.  1. 

"  Appearances  entered  in  London  shall  be  entered  in  the  Appearance 

,      7     /v-.  to  be  entered 

central  office.  ^  central 

"  In  probate  actions,  notice  of  appearances  entered  shall  office. 

"  forthwith  be  given  by  the  central  office  to  the  Probate  Notlcc  of 

"  Eegistry."     E.  5.  appearance. 

"  A  defendant  shall  enter  his  appearance  to  a  writ  of 
"  summons  by  delivering  to  the  proper  officer  a  memo- 
"  randum  in  writing,  dated  on  the  day  of  its  delivery,  and 
"  containing  the  name  of  the  defendant's  solicitor,  or 
"  stating  that  the  defendant  appears  in  person. 

"  He  shall  at  the  same  time  deliver  to  the  officer  a  dupli- 
"  cate  of  the  memorandum,  which  the  officer  shall  seal  with 
"  the  official  seal,  showing  the  date  on  which  it  is  sealed, 
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"  and  then  return  to  the  person  entering  the  appearance, 
"  and  the  duplicate  memorandum  so  sealed  shall  be  a  cer- 
"  tificate  that  the  appearance  was  entered  on  the  day  indi- 
"  cated  by  the  seal." 

Entry  of  Appearance,  Order  XVI.,  Rule  18. 

"  18     .     No. 
"  In  the  High  Court  of  Justice. 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate). 

"  Between  .     .     .     Plaintiff, 

and 
.     .     .     Defendant. 

"  Enter  an  appearance  for  to  the  notice  issued  in 

"  this  action  on  the  day  of  ,  18     ,  by  the 

"  defendant  under  the  Rules  of  the  Supreme  Court, 

"  Order  XVL,  Rule  18. 

"  Dated  the  day  of  18     . 

"  (Signed) 

*  If  this  ad-  "of  * 

dress  bo  be- 
yond three  "  Agent  for 

miles  from  the  (<      p 

Royal  Courts  0* 

address  for  "  The  said  defendant  requires  a  statement  of  claim  to 

service  within  «  b    deHvered." 

three  miles 
thereof  must 

be  given.  <<  j^  defenclaiit  shall,  on  the  day  on  which  he  enters  an 

"  appearance  to  a  writ  of  summons,  give  notice  of  his  ap- 
"  pearance  to  the  plaintiff's  solicitor,  or,  if  the  plaintiff  sues 
"  in  person,  to  the  plaintiff  himself.  The  notice  may  be 
"  given  either  by  notice  in  writing,  served  in  the  ordinary 
"  way  at  the  address  for  service,  or  by  prepaid  letter  directed 
"  to  that  address  and  posted  on  the  day  of  entering 
"  appearance  in  due  course  of  post,  and  shall  in  either 
"  case  be  accompanied  by  the  sealed  duplicate  memo- 
"  randum."     P.  6a. 
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Notice  of  Entry  of  Appearance. 

"  18     .     No. 
"  In  the  High  Court  of  Justice. 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate). 

"  Between  .     .     .     Plaintiff, 

and 
.     .     .     Defendant. 
"  Take  notice,  that        have  this  day  entered  an  appear- 
"  ance  at  the  Central  Office,  Royal  Courts  of  Justice,  for 
"  the  defendant  to  the  writ  of  summons  in  this 

"  action. 

"  The   said  defendant  requires  delivery  of  a  statement 
"  of  claim. 

"  Dated  the  day  of  18     . 

"  (Signed) 
"of 

"  Agent  for 

"  Solicitor     for  the  defendant     ." 

"  The  solicitor  of  a  defendant  appearing  by  a  solicitor  Address  of 
"  shall  state  in  such  memorandum  his  place  of  business,  defendant's 

*  '   solicitor  tor 

"  a  place,  to  be  called  his  address  for  service,  which  shall  service. 

"  not  be  more  than  three  miles  from  Temple  Bar."     R.  7. 

"  A  defendant  appearing  in  person  shall  state  in  such  Address  of 

"  memorandum  his   address,    a   place,   to    be   called  his  ffi!^ant  for 

»         J-         '  service. 

"  address  for  service,  which  shall  not  be  more  than  three 
"  miles  from  Temple  Bar."     R.  8. 

"  If  the  memorandum  does  not  contain  such  address  it  Memorandum 
"  shall  not  be  received  ;  and  if  any  such  address  shall  be  defective. 
"  illusory  or  fictitious,  the  appearance  may  be  set  aside  by 
"  the  Court  or  a  judge,  on  the  application  of  the  plaintiff." 
R.  9. 

"  The  memorandum  of  appearance  shall  be  in  the  Form 
"  No.  6,  Appendix  (A),  Part  L,  with  such  variations  as 
"  the  circumstances  of  the  case  may  require."     R.  10. 
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*  If  this  ad- 
dress is  be- 
yond three 
miles  from  the 
Royal  Courts 
of  Justice,  an 
address  for 
service  within 
three  miles 
thereof  must 
be  eriven. 


Entry  of 
appearance  in 
cause  book. 


Appearance 
by  several 
defendants. 


Entry  of  Appearance . 
"188    .     [Here  put  the  letter  and  number.'] 
"  In  the  High  Court  of  Justice. 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 

"  Between  A.  B Plaintiff, 

and 
"CD Defendant. 

"  Enter  an  appearance  for 
in  this  action. 
"  Dated  the  day  of 

"  (Signed) 
"of* 

"  Agent  for  of 

"  E.  22. 

Entry  of  Appearance  Limiting  Defence. 

"  In  the  High  Court  of  Justice. 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 

"  Between  A.  B Plaintiff, 

and 

"CD Defendant. 

"  Enter  an  appearance  for  the  defendant 
in  this  action.     The  said  defendant  limits  his  defence  to 
the  first  codicil  [or  as  the  case  may  be~\  to  the  said  will 
mentioned  in  the  writ  of  summons. 
"  The  address  of  is 

"  (Signed) 
"  of* 

"  Agent  for  of 

"  Upon  the  receipt  of  a  memorandum  of  appearance, 
the  officer  shall  forthwith  enter  the  appearance  in  the 
cause  book."     P.  11. 

"  If  two  or  more  defendants  in  the  same  action  shall 
appear  by  the  same  solicitor  and  at  the  same  time,  the 
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"  names  of  all  the  defendants  so  appearing  shall  be  in- 
"  serted  in  one  memorandum."     R.  13. 

"  A  solicitor  not  entering  an  appearance  in  pursuance  of  Undertaking 
"  his  written  undertaking  so  to  do  on  behalf  of  any  defen-    °  app 
"  dant  shall  be  liable  to  an  attachment."     R.  14. 

"  A  defendant  may  appear  at  any  time  before  judgment.  Appearance 
"  If  he  appear  at  any  time  after  the  time  limited  for  ap-  before  judg- 
"  pearance  he  shall,  on  the  same  day,  give  notice  thereof  ment. 
"  to  the  plaintiff's  solicitor,  or  to  the  plaintiff  himself  if  he 
"  sues  in  person,  and  he  shall  not,  unless  the  Court  or  a 
"  judge  otherwise  orders,  be  entitled  to  any  further  time 
"  for  delivering  his  defence,  or  for  any  other  purpose,  than 
"  if  he  had  appeared  according  to  the  writ."     II.  15. 

"  In  probate  actions  any  person  not  named  in  the  writ  Probate 
"  may  intervene  and  appear  in  the  action  as  heretofore,  on  ac  lons' 
"  filing  an  affidavit  showing  how  he  is  interested  in  the 
"  estate  of  the  deceased."     R.  16. 

Order  XIII. 
Default  of  Appearance. 
"  "Where  no  appearance  has  been  entered  to  a  writ  of  Infant  or 
"  summons  for  a  defendant  who  is  an  infant  or  a  person  of  uUSOund 
"  unsound  mind  not  so  found  by  inquisition,  the  plaintiff  imncl> 
"  may  apply  to  the  Court  or  a  judge  for  an  order  that 
"  some  proper  person  be  assigned  guardian  of  such  defen- 
"  dant,  by  whom  he  may  appear  and  defend  the  action. 
"  But  no  such  order  shall  be  made  unless  it  appears  on  the 
"  hearing  of  such  application  that  the  writ  of  summons 
"  was  duly  served,  and  that  notice  of  such  application  was 
"  after  the  expiration  of  the  time  allowed  for  appearance, 
"  and  at  least  six  clear  days  before  the  day  in  such  notice 
"  named  for  hearing  the  application,  served  upon  or  left  at 
"  the  dwelling-house  of  the  person  with  whom  or  under 
"  whose  care  such  defendant  was  at  the  time  of  serving 
"  such  writ  of  summons,  and  also  (in  the  case  of  such  de- 
"  fendant  being  an  infant  not  residing  with  or  under  the 
"  care  of  his  father  or  guardian)  served  upon  or  left  at  the 
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Actions 
assigned  to 
Chancery 
Division. 


dwelling-house  of  the  father  or  guardian,  if  any,  of  such 
infant,  unless  the  Court  or  judge  at  the  time  of  hearing 
such  application  shall  dispense  with  such  last-mentioned 
service."     R.  1. 

"  In  actions  assigned  by  the  34th  section  of  the  Act  to 
the  Chancery  Division,  and  in  probate  actions,  and  in  all 
other  actions  not  by  the  rules  in  this  order  otherwise 
specially  provided  for,  in  case  the  party  served  with  the 
writ  does  not  appear  within  the  time  limited  for  appear- 
ance, upon  the  filing  by  the  plaintiff  of  a  proper  affidavit 
of  service  the  action  may  proceed  as  if  such  party  had 
appeared."     R.  9. 
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CHAPTEK  VII. 

AFFIDAVIT  AS  TO  SCRIPTS  —  PRACTICE  IN  PREROGATIVE 
COURT  AND  COURT  OF  PROBATE  RETAINED — RULES  AS  TO 
SCRIPTS — SUITS  IN  FORMA  PAUPERIS — CITING  OF  HEIRS- 
AT-LAW  AND  OTHER  PARTIES  INTERESTED  IN  REALTY — 
THE  COURT  OF  PROBATE  ACT,  1857,  SECTS.  61  AND  63 
— PRACTICE  AS  TO  CITING,  &C. — INTERVENTION  OF  HEIR- 
AT-LAW  AND  OTHER  PARTIES  INTERESTED  IN  REALTY — 
RULES  AS  TO  PARTIES  IN  COURT  OF  PROBATE — ORDER  XVI. 
AS  TO  PARTIES — ORDER  XVIII.  HOW  INSANE  PERSONS 
MAY   SUE    OR   DEFEND. 

The  term  script  in  the  Probate  Court  comprises  all  the  Affidavit  as  to 
testamentary  papers  of  the  deceased  executed  or  unexe-  scnp  s' 
cuted,  whether  a  will  or  codicil  or  other  testamentary  paper, 
draft  of  a  will  or  codicil  or  other  testamentary  paper, 
or  written  instructions  for  the  same.  In  the  Prerogative 
Court  the  first  important  step  in  a  probate  cause  after 
service  of  the  decree  or  citation  on  the  defendant  was  the 
calling  for  the  affidavit  of  scripts  from  the  several  parties 
to  the  cause,  each  of  whom  was  required  to  bring  in  an 
affidavit  stating  what  scripts  had  at  any  time  come  to  his 
possession  or  knowledge,  and  annexing  to  his  affidavit  any 
script  in  his  possession  or  under  his  control.  If  any  docu- 
ment or  other  script  brought  in  was  torn  or  had  alterations 
or  obliterations  on  it,  the  affidavit  was  required  to  state  its 
plight  and  condition  at  the  time  of  its  coming  into  his 
possession  or  under  his  control. 

This  practice  as  to  the  affidavit  as  to  scripts  was  retained 
in  the  Court  of  Probate  by  the  following  rules,  and  is  still 
in  force : — 

"  In  testamentary  causes  the  plaintiff  and  defendant,  riaintiff  and 
"  within  eight  days  of  the  entry  of  an  appearance  on  ^Caffidavit° 
"  the  part  of  the  defendant,  are  respectively  to  file  their  as  to  scripts 

within  eitfht 
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days  from        "  affidavits  as  to  scripts,  whether  they  have  or  have  not 
appearance.      "  any  script  in  their  possession."     P.  30,  C.  B. 
What  consti-        "  Ever j  script  which  has  at  any  time  been  made  by  or 
totes  a  script.  «  ^^  the  direction  of  fae  testator,  whether  a  will,  codicil, 

"  draft  of  a  will  or  codicil,  or  written  instructions  for  the 
"  same,  of  which  the  deponents  has  any  knowledge,  is 
"  to  be  specified  in  his  affidavit  of  scripts  ;  and  every  script 
"  in  the  custody  or  under  the  control  of  the  party  making 
"  the  affidavit  is  to  bo  annexed  thereto,  and  deposited 
"  therewith  in  the  registry."     P.  31,  C.  B. 

Form  of  "In  the  High  Court  of  Justice, 

scripts!  °  "  Probate,  Divorce  and  Admiralty  Division. 

"  (Probate.) 

"  Between  A.  B Plaintiff, 

"  and 

"CD Defendant, 

"  I,  A.  B.  of  ,  in  the  comity  of  ,  party  in  this 

"  action,  make  oath  and  say,  that  no  paper  or  parchment 
"  writing  being  or  purporting  to  be  or  having  the  form  or 
"  effect  of  a  will  or  codicil  or  other  testamentary  disposition 
"  of  E.  P.,  late  of  ,  in  the  county  of  ,  deceased,  the 
"  deceased  in  this  action,  or  being  or  purporting  to  be  in- 
"  structions  for,  or  the  draft  of,  any  will,  codicil,  or  other 
"  testamentary  disposition  of  the  said  E.  F.  has  at  any 
"  time,  either  before  or  since  his  death,  come  to  the  hands, 
"  possession,  or  knowledge  of  me,  this  deponent,  or  to  the 
"  hands,  possession,  or  knowledge  of  my  solicitors  in  this 
"  action  so  far  as  is  known  to  me,  this  deponent,  save  and 
"  except  the  true  and  original  last  will  of  the  said  deceased 
"  now  remaining  in  the  principal  registry  of  this  Court, 
"  [or  hereunto  annexed,  or  as  the  case  may  be]  the  said  will 
"  bearing  date  the  day  of  ,  18      [or  as  the  case 

"  may  be],  also  save  and  except  [here  add  the  dates  and 
"particulars  of  any  other  testamentary  papers  of  which  the 
"  deponent  has  any  hnoiclcdge. 

"  (Signed)  A.  B. 
"  Sworn  at         ,  on  the         day  of        ,  18     . 

Before  me,         ." 
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"  No  party  to  the  cause,  nor  his  proctor,  solicitor  or  Inspection  of 
"  attorney,  shall  be  at  liberty,  except  by  leave  of  the  judge,  scnl5ts- 
"  or  of  one  of  the  registrars  of  the  principal  registry,  to 
"  inspect  the  affidavit  as  to  scripts,  or  the  scripts  annexed 
"  thereto,  filed  by  any  other  party  to  the  cause,  until 
"  his  own  affidavit  as  to  scripts  shall  have  been  filed." 
E.  32,  0.  B. 

The  only  rule  in  the  orders  relating  to  scripts  is  Order  Ord.  21,  r.  2. 
XXI.  r.  2,  by  which  the  plaintiff,  unless  otherwise  ordered  Affidavit  as  to 

scriots 

by  the  Court  or  a  judge,  is  allowed  six  weeks  to  deliver  his 
statement  of  claim  from  the  entry  of  appearance  by  the 
defendant,  but  he  is  not  compelled  to  deliver  it  until  the 
expiration  of  eight  days  after  the  defendant  has  filed  his 
affidavit  as  to  scripts. 

"  When  any  pencil  writing  appears  on  a  will,  script,  or  Pencil  -m-iting 
"  other  document  filed  in  the  registry,  a  fac-simile  copy  of  on-w!U&r 
"  the  will,  script,  or  other  document,  or  of  the  pages  or 
"  sheets  thereof  containing  the  pencil  writing,  must  also  be 
"  filed  with  those  portions  written  in  red  ink  which  appear 
"  in  pencil  in  the  original.  Such  copy  must  be  examined 
"  by  an  examiner  in  the  registry."     E.  75,  0.  B. 

Any  person  who  is  not  worth  251.,  after  payment  of  his  Of  suits 
just  debts,  save  and  except  his  wearing  apparel,  is  allowed  %pJZeris. 
to  prosecute  an  action  in  forma  pauperis  (11  Hen.  VII. 
c.  12  and  23  Hen.  VIII.  c.  15). 

"  Any  person  desirous  of  prosecuting  a  suit  in  forma 
"  pauperis  is  to  lay  a  case  before  counsel,  and  obtain  an 
"  opinion  that  he  or  she  has  reasonable  grounds  for  pro- 
"  ceeding."     E.  23,  0.  B. 

"  No  person  shall  be  admitted  to  prosecute  a  suit  in 
"  forma  pauperis  without  the  order  of  the  judge;  and  to 
"  obtain  such  order,  the  case  laid  before  counsel,  and  his 
"  opinion  thereon,  with  an  affidavit  of  the  party,  or  of  his 
"  or  her  proctor,  solicitor  or  attorney,  that  the  said  case 
"  contains  a  full  and  true  statement  of  all  the  material 
"  facts,  to  the  best  of  his  or  her  knowledge  and  belief,  and 
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The  heir  at 
law,  devisee 
or  other  per- 
son interested 
in  realty  to  be 
parties  to 
action. 


The  Court  of 
Probate  Act, 
1857,  s.  61. 


Probate  Act, 
1857,  s.  63. 


"  an  affidavit  by  the  party  applying  that  he  or  she  is  not 
"  worth  251.  after  payment  of  his  or  her  just  debts,  save 
"  and  except  his  or  her  wearing  apparel,  shall  be  produced 
"  at  the  time  such  application  is  made."     E.  24,  C.  B. 

"  "Where  a  pauper  omits  to  proceed  to  trial,  pursuant  to 
"  notice,  he  or  she  may  be  called  upon  by  summons  to  show 
"  cause  why  he  or  she  should  not  pay  costs,  though  he  or 
"  she  has  not  been  dispaupered,  and  why  all  future  pro- 
"  ceedings  should  not  be  stayed  until  such  costs  are  paid." 
E.  25,  C.  B. 

The  heir  at  law  of  the  deceased,  a  devisee  under  any  will 
of  the  deceased,  or  other  person  interested,  or  pretending  an 
interest,  in  any  of  his  real  estate  disposed  of  by  a  will  pro- 
pounded, should  be  made  a  defendant  to  the  action,  unless 
the  Court  shall,  with  reference  to  the  circumstances  of  the 
property  of  the  deceased  or  otherwise,  think  fit  to  direct 
that  the  action  may  proceed  without  their  being  cited. 
See  sects.  61  and  63  of  the  Court  of  Probate  Act,  1857. 

"  Where  proceedings  are  taken  under  this  Act  for  proving 
"  a  will  in  solemn  form,  or  for  revoking  the  probate  of  a 
"  will,  on  the  ground  of  the  invalidity  thereof,  or  where  in 
"  any  other  contentious  cause  or  matter  under  this  Act  the 
"  validity  of  a  will  is  disputed,  unless,  in  the  several  cases 
"  aforesaid,  the  will  aifects  only  personal  estate,  the  heir 
"  at  law,  devisees  and  other  persons  having  or  pretending 
"  interest  in  the  real  estate  affected  by  the  will  shall,  sub- 
"  ject  to  the  provisions  of  this  Act,  and  to  the  rules  and 
"  orders  under  this  Act,  be  cited  to  see  proceedings,  or 
"  otherwise  summoned  in  like  manner  as  the  next  of  kin, 
"  or  others  having  or  pretending  interest  in  the  personal 
"  estate  affected  by  a  will  should  be  cited  or  summoned, 
"  and  may  be  permitted  to  become  parties,  or  intervene  for 
"  their  respective  interests  in  such  real  estate,  subject  to 
"  such  rules  and  orders  and  to  the  discretion  of  the  Court." 
Sect.  61. 

"  Nothing  herein  contained  shall  make  it  necessary  to 
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"  oite  the  heir-at-law  or  other  persons  having  or  pretending 
"  interest  in  the  real  estate  of  a  deceased  person,  unless  it 
"  is  shown  to  the  Court,  and  the  Court  is  satisfied,  that  the 
"  deceased  was  at  the  time  of  his  decease  seised  of  or  en- 
"  titled  to  or  had  power  to  appoint  by  will  some  real  estate 
"  beneficially,  or  in  any  case  where  the  will  propounded, 
"  or  of  which  the  validity  is  in  question,  would  not  in  the 
"  opinion  of  the  Court,  though  established  as  to  personalty, 
"  affect  real  estate,  but  in  every  such  case,  and  in  any  other 
"  case,  in  which  the  Court  may,  with  reference  to  the  cir- 
"  cumstances  of  the  property  of  the  deceased  or  otherwise, 
"  think  fit,  the  Court  may  proceed  without  citing  the  heir 
"  or  other  persons  interested  in  real  estate,  provided  that 
"  the  probate,  decree  or  order  of  the  Court  shall  not  in  any 
"  case  affect  the  heir  or  any  person  in  respect  of  his  interest 
"  in  real  estate,  unless  such  heir  or  person  has  been  cited 
"  or  made  party  to  the  proceedings,  or  derives  title  under 
"  or  through  a  person  so  cited  or  made  party."     Sect.  63. 

The  practice  of  the  Court  in  regard  to  citing  or  making  Practice  as  to 
parties  to  the  suit  the  heir-at-law  or  persons  interested  in  ^a^gan^us 
the  real  estate,  is  as  follows : — Where  the  heir-at-law  or  parties  in- 
person  interested  in  the  real  estate  has  appeared  in  the  suit  reaTestate 
in  respect  of  the  personal  estate,  he  may  be  made  a  party  Parties- 
in  respect  of  the  real  estate  by  summons.     But  where  the 
heir-at-law  or  persons  interested  in  the  real  estate  have  not 
appeared  in  the  suit,  they  should  be  made  parties  by  being 
cited  by  either  party  to  the  suit,  in  pursuance  of  an  order 
obtained  for  that  purpose  on  motion  made  before  the  judge, 
or  registrar  in  the  absence  of   judge.     (Sect.  61  of  the 
Probate  Act,  1857  ;  Kennaway  v.  Kemiaicay,  1  P.  Div.  148  ; 
45  L.  J.  86.)     The  judge  or  registrar,  before  making  the 
order,  should  be  satisfied  by  affidavit  that  the  testator  died 
seized  of  real  estate,  and  that  the  will  in  question  affects  or 
purports  to  affect  the  real  estate  of  the  testator,  and  may 
then  make  any  special  directions  as  to  the  persons  to  be  cited 
which  he  may  think  the  justice  of  the  case  requires. 

t.  i 
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R.  78.  "  Any  person  proceeding  to  prove  a  •will  in  solemn  form 

"  or  to  revoke  the  probate  of  a  will,  may,  if  the  will  affects 
"  real  estate,  apply  to  the  judge,  or  to  a  registrar  in  his 
"  absence,  for  an  order  authorizing  him  to  cite  the  heir  or 
"  heirs  at  law  or  other  person  or  persons  having  or  pre- 
"  tending  interest  in  such  real  estate  to  see  proceedings ; 
"  and  the  judge  or  registrar,  on  being  satisfied  by  affidavit 
"  that  the  will  in  question  does  affect  or  purport  to  affect 
"  the  real  estate,  will  make  an  order  authorizing  the  per- 
"  son  applying  to  cite  the  heir  or  heirs  at  law  or  other  such 
"  person  or  persons  as  aforesaid ;  provided  always,  that  the 
"  judge  may  give  any  special  directions  as  to  the  persons 
"  to  be  cited  which  he  may  think  the  justice  of  the  case 
"  requires."     R  78,  C.  B. 

Where  the  plaintiff  propounded  a  will  by  her  guardian 
as  sole  legatee  named  therein,  and  was  also  sole  devisee, 
and  the  defendant  was  also  heiress- at-law  of  the  deceased, 
who,  as  a  party  entitled  in  distribution,  opposed  the  will, 
the  Court,  upon  motion  made  on  behalf  of  the  defendant, 
directed  the  plaintiff  to  be  cited  by  her  guardian  as  such 
devisee.  Embcrley  v.  Trevanion,  4  S.  &  T.  197 ;  29  L.  J. 
142.  The  Court  will  direct  citation  against  the  devisees  in 
an  earlier  will,  when  a  later  will  is  propounded.  .  Lister 
and  others  v.  Smith,  3  S.  &  T.  53  ;  32  L.  J.  13. 

Where  a  defendant  has  appeared  in  the  action,  the 
application  should  not  be  made  until  a  statement  of  de- 
fence has  been  delivered,  or  the  time  for  delivering  a  state- 
ment of  defence  has  expired.  But  where  no  appearance 
has  been  entered  in  an  action  on  behalf  of  a  party  served 
with  a  writ  of  summons  as  interested  in  the  personal  estate, 
the  application  should  be  made  after  the  statement  of  claim 
has  been  filed  in  the  registry,  and  should  be  supported  by 
an  affidavit  that  the  plaintiff  intends  to  prove  the  will  in 
solemn  form,  and  is  desirous  that  the  probate  should  bind 
the  real  estate  {Domvile  and  others  v.  Domri/e,  4  S.  &  T. 
17  ;  34  L.  J.  79) ;  but  the  order  is  not  made  unless  all  the 
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next  of  kin  and  parties  interested  in  distribution  have  been 
cited.  Moore  and  Barber  v.  Holgate,  1  L.  E.  101 ;  35  L.  J.  46. 
One  of  the  great  objects  of  the  Gist  and  two  following 
sections  of  the  Probate  Act,  1857,  is  to  prevent  double 
trials;  and  this  object,  where  the  will  relates  to  realty  as  well 
as  personalty,  can  only  be  effected  by  citing  the  heir-at- 
law  or  other  persons  interested  in  such  realty.  The  Court, 
therefore,  on  application  made,  will  generally  permit  the 
citation  to  issue,  and  the  fact  of  a  co-heir  being  an  infant, 
or  child  of  the  plaintiff,  is  no  ground  for  the  Court  refusing 
to  allow  such  co-heir  to  be  cited.  Nieholk  and  Freeman  v. 
Sinns,  1  S.  &  T.  19 ;  27  L.  J.  14. 

The  heir-at-law  and  other  persons  interested  in  the  real  Heir-at-law 
estate  affected  by  the  will,  though  not  eited,  may  become  or  ot^er  per" 
parties  and  intervene,  with  leave  of  the  judge  or  one  of  terested  in  the 
the  registrars,  obtained  by  order  made  on  summons  (E.  6,  intervene.7 
C.  B.),  for  their  respective  interests  in  "such  real  estate." 
(Sect.  61  of  Probate  Act,  1857.) 

It  was  a  rule  of  the  Prerogative  Court  that,  when  a  suit 
was  pending,  a  party  whose  interest  might  by 'possibility 
be  affected  by  the  suit,  should  be  allowed  to  intervene  to 
protect  his  interest.  He  was  called  an  intervener ;  and  by 
Eule  6,  C.  B.,  it  is  provided  that  parties  who,  previously  to 
the  passing  of  the  Probate  Act,  had  a  right  to  intervene  in 
a  cause,  may  do  so  with  leave  of  the  judge  or  one  of  the 
registrars,  obtained  on  order  by  summons,  subject  to  the 
same  limitations  and  to  the  same  rules  with  respect  to  costs 
as  heretofore,  i.  e.  as  in  the  Prerogative  Court. 

The  distinction  between  an  intervener  and  a  defendant, 
properly  so  called,  in  the  Prerogative  and  Probate  Courts 
was,  that  an  intervener  was  a  person  who  put  in  an  appear- 
ance in  a-suit  while  the  suit  was  pending.  If  he  put  in  an 
appearance  on  the  warning  of  his  caveat,  or  in  answer  to  a 
citation  served  upon  him  by  the  plaintiff  at  the  commence- 
ment of  the  suit,  he  was  called  a  defendant ;  or  if  in  answer 
to  a  citation  to  see  proceedings,  he  was  called  a  party  cited. 

i2 
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By  the  practice  of  the  Prerogative  Court,  interveners 
took  the  cause  as  they  found  it  at  the  time  of  their  inter- 
vention. Hence  they  could  of  right  do  only  what  they 
might  have  done  had  they  been  parties  in  the  first  instance, 
or  had  their  intervention  occurred  at  an  earlier  stage  of 
the  cause.  An  intervener  could  not,  therefore,  of  right, 
when  a  cause  was  formally  concluded  by  the  publication  of 
evidence,  give  a  plea  in  the  principal  cause,  but  the  Court 
might  allow  him  to  do  so  ex  gratid.  on  cause  shown. 
Clements  v.  Rhodes,  3  Add.  40. 

Who  and  under  what  circumstances  a  person  is  entitled 
to  be  a  party  to  a  probate  action  has  been  considered  in 
Chap.  V.  ante,  pp.  80 — 82.  The  following  rules  of  Court 
are  now  in  force  in  relation  to  parties  to  suits : — 

"  Executors  or  other  parties,  who,  previously  to  the 
"  passing  of  the  Court  of  Probate  Act,  1857,  might 
"  prove  wills  in  solemn  form  of  law,  shall  be  at  liberty 
"  to  prove  wills  under  similar  circumstances,  and  with 
"  the  same  privileges,  liabilities  and  effect  as  heretofore." 
R.  4,  C.  B. 

"  Next  of  kin  and  others,  who,  previously  to  the  passing 
"  of  the  said  Act,  had  a  right  to  put  executors  or  parties 
"  entitled  to  administration  with  will  annexed  upon 
"  proof  of  a  will  in  solemn  form  of  law,  shall  continue 
"  to  possess  the  same  rights  and  privileges,  and  be 
"  subject  to  the  same  liabilities  with  respect  to  costs  as 
"  heretofore."    R.  5,  C.  B. 

"  Parties  who,  previously  to  the  passing  of  the  said 
"  Act,  had  a  right  to  intervene  in  a  cause  may  do  so, 
"  with  leave  of  the  judge  or  one  of  the  registrars,  ob- 
"  tained  by  order  on  summons,  subject  to  the  same 
"  limitations  and  the  same  rules  with  respect  to  costs  as 
"  heretofore."     E.  6,  C.  B. 
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Order  XVI. 

Parties. 

"  All  persons  may  be  joined  as  plaintiffs  in  whom  the  Plaintiffs, 
right  to  any  relief  claimed  is  alleged  to  exist,  whether 
jointly,  severally,  or  in  the  alternative.     And  judgment  Judgment, 
may  be  given  for  such  one  or  more  of  the  plaintiffs  as 
may  be  found  to  be  entitled  to  relief,  for  such  relief  as 
he  or  they  may  be  entitled  to,  without  any  amendment. 
But  the   defendant,  though  unsuccessful,  shall  be  en-  Costs, 
titled  to  his  costs  occasioned  by  so  joining  any  person  or 
persons  who  shall  not  be  found  entitled  to  relief,  unless 
the  Court  in  disposing  of  the  costs  of  the  action  shall 
otherwise  direct."     R.  1. 

"  All  persons  may  be  joined  as  defendants  against  whom  Defendants, 
the  right  to  any  relief  is  alleged  to  exist,  whether  jointly, 
severally,  or  in  the  alternative.     And  judgment  may  be  Judgment, 
given  against  such  one  or  more  of  the  defendants  as  may 
be  found  to  be  liable,  according  to  their  respective  liabili- 
ties, without  any  amendment."     R.  3. 

"  It  shall  not  be  necessary  that  every  defendant  to  any  A  defendant 
action  shall  be  interested  as  to  all  the  relief  thereby  ^J^^ 
prayed   for,  or  as  to   every  cause   of   action   included  of  action, 
therein ;  but  the  Court  or  a  judge  may  make  such  order 
as  may  appear  just  to  prevent  any  defendant  from  being 
embarrassed  or  put  to  expense  by  being  required  to  attend 
any  proceedings  in  such  action  in  which  he  may  have  no 
interest."     R.  4. 

"  Married  women  and  infants  may  respectively  sue  as  Married 
plaintiffs  by  their  next  friends,  in  the  manner  practised  ^fants.am 
in  the  Court  of  Chancery  before  the  passing  of  this  Act ; 
and  infants  may,  in  like  manner,  defend  any  action  by 
their  guardians  appointed  for  that  purpose.  Married 
women  may  also,  by  the  leave  of  the  Court  or  a  judge, 
sue  or  defend  without  their  husbands  and  without  a  next 
friend,  on  giving  such  security  (if  any)  for  costs  as  the 
Court  or  a  judge  may  require."     R.  8. 
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Probate 
actions. 


Misjoinder. 
Amendment. 


Plaintiff. 
Next  friend. 
Consent. 
Defendant. 
Service. 


Striking1  out 
or  substitut- 
ing a  plaintiff 
or  defendant. 


Amendment 
of  writ. 


"  Subject  to  the  provisions  of  the  Act,  and  these  rules, 
the  provisions  as  to  parties,  contained  in  sect.  42  of  15  & 
16  Vict.  c.  86,  shall  be  enforced  as  to  actions  in  the 
High  Court  of  Justice."     R.  11. 

"  Subject  as  last  aforesaid,  in  all  probate  actions  the 
rules  as  to  parties,  heretofore  in  use  in  the  Court  of 
Probate,  shall  continue  to  be  in  force."  R.  12. 
"  No  action  shall  be  defeated  by  reason  of  the  mis- 
joinder of  parties,  and  the  Court  may  in  every  action 
deal  with  the  matter  in  controversy  so  far  as  regards  the 
rights  and  interests  of  the  parties  actually  before  it. 
The  Court  or  a  judge  may,  at  any  stage  of  the  pro- 
ceedings, either  upon  or  without  the  application  of  either 
party,  and  on  such  terms  as  may  appear  to  the  Court  or 
a  judge  to  be  just,  order  that  the  name  or  names  of  any 
party  or  parties,  whether  as  plaintiffs  or  as  defendants, 
improperly  joined  be  struck  out,  and  that  the  name  or 
names  of  any  party  or  parties,  whether  plaintiffs  or  defen- 
dants, who  ought  to  have  been  joined,  or  whose  presence 
before  the  Court  may  be  necessary  in  order  to  enable  the 
Court  effectually  and  completely  to  adjudicate  upon  and 
settle  all  the  questions  involved  in  the  action,  be  added. 
No  person  shall  be  added  as  a  plaintiff  suing  without  a 
next  friend,  or  as  the  next  friend  of  a  plaintiff  under 
any  disability,  without  his  own  consent  thereto.  All 
parties  whose  names  are  so  added  as  defendants  shall  be 
served  with  a  summons  or  notice  in  manner  hereinafter 
mentioned,  or  in  such  manner  as  may  be  prescribed  by 
any  special  order,  and  the  proceedings  as  against  them 
shall  be  deemed  to  have  begun  only  on  the  service  of 
such  summons  or  notice."     R.  13. 

"  Any  application  to  add  or  strike  out  or  substitute  a 
plaintiff  or  defendant  may  be  made  to  the  Court  or  a 
judge  at  any  time  before  trial  by  motion  or  summons, 

"  or  at  the  trial  of  the  action  in  a  summary  manner." 

R.  14. 

"  Where  a  defendant  is  added,  unless  otherwise  ordered 
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"  by  the  Court  or  judge,  the  plaintiff  shall  file  an  amended 
"  copy  of  and  sue  out  a  writ  of  summons,  and  serve  such 
"  new  defendant  with  such  writ  or  notice  in  lieu  of  service 
"  thereof  in  the  same  manner  as  original  defendants  are 
"  served."     R.  15. 

"  If  a  statement  of  claim  has  been  delivered  previously  Amendment 
"  to  such  defendant  being  added,  the  same  shall,  unless  g^emenTof0* 
"  otherwise  ordered  by  the  Court  or  judge,  be  amended  claim. 
"  in  such  manner  as  the  making  such  new  defendant  a 
"  party  shall  render  desirable,  and  a  copy  of  such  amended 
"  statement  of  claim  shall  be  delivered  to  such  new  de- 
"  fendant  at  the  time  when  he  is  served  with  the  writ  of 
"  summons  or  notice  or  afterwards,  within  four  days  after 
"  his  appearance."     R.  16. 

"  Where  a  defendant  is  or  claims  to  be  entitled  to  con-  Notice  to 
"  tribution  or  indemnity,  or  any  other  remedy  or  relief  interested!68 
"  over  against  any  other  person,  or  where  from  any  other 
"  cause  it  appears  to  the  Court  or  a  judge  that  a  question 
"  in  the  action  should  be  determined  not  only  as  between 
"  the  plaintiff  and  defendant,  but  as  between  the  plaintiff, 
"  defendant,  and  any  other  person,  or  between  any  or 
"  either  of  them,  the  Court  or  a  judge  may  on  notice 
"  being  given  to  such  last-mentioned  person,  make  such 
"  order  as  may  be  proper  for  having  the  question  so 
"  determined."     R.  17. 

"  When,  under  Rule  17  of  this  order,  it  is  made  to  The  Court  or 
"  appear  to  the  Court  or  a  judge  at  any  time  before  or  ^J^  ^iam- 
"  at  the  trial  that  a  question  in  the  action  should  be  tiff  .to  give 
"  determined,   not   only   as  between    the    plaintiff    and  third  parties. 
"  defendant,  but  as  between  the  plaintiff  and  defendant 
"  and  any  other  person,  or  between  any  or  either  of  them, 
"  the  Court  or  a  judge  before  or  at  the  time  of  making 
"  the  order  for  having  such   question   determined,   shall 
"  direct  such  notice  to  be  given  by  the  plaintiff  at  such 
"  time  and  to  such  person,  and  in  such  manner  as  may  be 
"  thought  proper,  and  if  made  at  the  trial  the  judge  may 
"  postpone  such  trial  as  he  may  think  fit."     R.  19. 
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Directions  as 
to  mode  of 
determining 
questions  in 
action. 


"If  a  person  not  a  party  to  the  action  served  under 
these  rules  appears  pursuant  to  the  notice,  the  party 
giving  the  notice  may  apply  to  the  Court  or  a  judge  for 
directions  as  to  the  mode  of  having  the  question  in  the 
action  determined ;  and  the  Court  or  judge,  upon  the 
hearing  of  such  application,  may,  if  it  shall  appear 
desirable  so  to  do,  give  the  person  so  served  liberty  to 
defend  the  action  upon  such  terms  as  shall  seem  just, 
and  may  direct  such  pleadings  to  be  delivered,  or  such 
amendments  in  any  pleadings  to  be  made,  and  generally 
may  direct  such  proceedings  to  be  taken,  and  give  such 
directions  as  to  the  Court  or  a  judge  shall  appear  proper 
for  having  the  question  most  conveniently  determined, 
and  as  to  the  mode  and  extent  in  or  to  which  the  person 
so  served  shall  be  bound  or  made  liable  by  the  decision 
of  the  question."     E.  21. 


Order  XVIII. 

Actions  by  and  against  Lunatics  and  Persons  of  Unsound 
Mind. 

How  insane  "  In  an  cases  in  which  lunatics  and  persons  of  unsound 

sue  or  defend,  "mind  not  so  found  by  inquisition  might  respectively 
"  before  the  passing  of  the  Act  have  sued  as  plaintiffs  or 
"  would  have  been  liable  to  be  sued  as  defendants  in  any 
"  action  or  suit,  they  may  respectively  sue  as  plaintiffs  in 
"  any  action  by  their  committee  or  next  friend  in  manner 
"  practised  in  the  Court  of  Chancery  before  the  passing  of 
"  the  said  Act,  and  may  in  like  manner  defend  any  action 
"  by  their  committees  or  guardians  appointed  for  that  pur- 
"  pose." 
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CHAPTER  VIII. 

GENERAL    RULES     OF     PLEADING ORDER    XIX.     INTEREST 

CAUSES — PROBATE  RULES,  61  AND  62. 

Order  XIX. 

Pleading  Generally. 

"  The  following  rules  of    pleading  shall  be  substituted  Old  rules 
"  for  those  heretofore  used  in  the  High  Court  of  Chancery 
"  and  in   the  Courts  of  Common  Law,  Admiralty,  and 
"  Probate."     E.  1. 

"  The  plaintiff  shall  within  such  time  and  in  such  man-  Pleading. 
"  ner  as  hereinafter  prescribed,  deliver  to  the  defendant 
"  after  his  appearance  a  statement  of  his  complaint  and  of 
"  the  relief  or  remedy  to  which  he  claims  to  be  entitled.  Claim. 
"  The  defendant  shall  within  such  time  and  in  such  manner  Defence. 
"  as  hereinafter  prescribed  deliver  to  the  plaintiff  a  state- 
"  ment  of  his  defence,  set-off,  or  counter-claim  (if  any), 
"  and  the  plaintiff  shall  in  like  manner  deliver  a  statement 
"  of  his  reply  (if  any)  to  such  defence,  set-off,  or  counter-  Reply. 
"  claim.     Such  statements  shall  be  as  brief  as  the  nature 
"  of  the  case  will  admit,  and  the  Court  in  adjusting  the 
"  costs  of  the  action  shall  inquire  at  the  instance  of  any 
"  party  into  any  unnecessary  prolixity,  and  order  the  costs 
"  occasioned  by  such  prolixity  to  be  borne  by  the  party  Costs  of 
"  chargeable  with  the  same."     E.  2.  prolixity. 

"  Every  pleading  shall  contain  as  concisely  as  may  be  a  Contents  of 
"  statement  of  the  material  facts  on  which  the  party  plead-  Pleadino- 
"  ing  relies,  but  not  the  evidence  by  which  they  are  to  be 
"  proved,  such  statement  being  divided  into  paragraphs, 
"  numbered  consecutively,  and. each  paragraph  containing, 
"  as  nearly  as  may  be,  a  separate  allegation.  Dates,  sums, 
"  and  numbers  shall  be  expressed  in  figures  and  not  in 
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"  words.     Signature  of  counsel  shall  not  be  necessary." 
R.  4. 

"  Every  pleading  which,  shall  contain  less  than  three 
'  folios  of  seventy-two  words  each  (every  figure  being 
'  counted  as  one  word)  may  be  either  printed  or  written, 
'  or  partly  printed  and  partly  written,  and  every  other 
'  pleading,  not  being  a  petition  or  summons,  shall  be 
'  printed."     E.  5. 

"  Every  pleading  or  other  document  required  to  be  de- 
'  livered  to  a  party,  or  between  parties,  shall  be  delivered 
'  in  the  manner  now  in  use  to  the  solicitor  of  every  party 
'  who  appears  by  a  solicitor,  or  to  the  party  if  he  does  not 
'  appear  by  a  solicitor,  but  if  no  appearance  has  been  en- 
'  tered  for  any  party,  then  such  pleading  or  document  shall 
'  be  delivered  by  being  filed  with  the  proper  officer." 
E.  6. 

"  Every  pleading  in  an  action  shall  be  delivered  between 
parties,  and  shall  be  marked  on  the  face  with  the  date  of 
the  day  on  which  it  is  delivered,  and  with  the  reference 
to  the  letter  and  number  of  the  action,  the  division  to 
which  and  the  judge  (if  any)  to  whom  the  action  is 
assigned,  the  title  of  the  action,  the  description  of  the 
pleading,  and  the  name  and  place  of  business  of  the 
solicitor  and  agent,  if  any,  delivering  the  same,  or  the 
name  and  address  of  the  party  delivering  the  same  if  he 
does  not  act  by  a  solicitor."  E.  7. 
"  Every  statement  of  claim  shall  state  specifically  the 
relief  which  the  plaintiff  claims,  either  simply  or  in  the 
alternative,  and  may  also  ask  for  general  relief.  And 
the  same  rule  shall  apply  to  any  counter-claim  made,  or 
relief  claimed  by  the  defendant,  in  his  statement  of  de- 
fence. If  the  plaintiff's  claim  be  for  discovery  only  the 
statement  of  claim  shall  show  it."  E.  8. 
"  Where  the  plaintiff  seeks  relief  in  respect  of  several 
distinct  claims  or  causes  of  complaint  founded  upon 
separate  and  distinct  facts,  they  shall  be  stated,  as  far  as 
may  be,  separately  and  distinctly.     And  the  same  rule 
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"  shall  apply  where  the  defendant  relies  upon  several  dis- 
"  tinct  grounds  of  defence,  set-off,  or  counter-claim  founded 
"  upon  separate  and  distinct  facts."     R.  9. 

"  Where  any  defendant  seeks  to  rely  upon  any  facts  as  Set-off  or 
"  supporting  a  right  of  set-off  or  counter-claim,  he  shall,  countCT- 
"  in  his  statement  of  defence,  state  specifically  that  he  does  stated. 
"  so  by  way  of  set-off  or  counter-claim."     R.  10. 

"  In  probate  actions  where  the  plaintiff  disputes  the  in-  Denial  of  in- 
"  terest  of  the  defendant,  he  shall  allege  in  his  statement  bateS action.0" 
"  of  claim  that  he  denies  the  defendant's  interest."    R.  12. 

"  No  plea  or  defence  shall  be  pleaded  in  abatement."  Pleas  in 

f-y    ..  0  abatement 

-tv-  lo.  abolished. 

"  Every  allegation  of  fact  in  any  pleading  in  an  action,  Allegations 
"  not  being  a  petition  or  summons,  if  not  denied  specifi-  admiftecf1  ^ 
"  cally  or  by  necessary  implication,  or  stated  to  be  not 
"  admitted  in  the  pleading  of  the  opposite  party,  shall  be 
"  taken  to  be  admitted,  except  as  against  an  infant,  lunatic, 
"  or  person  of  unsound  mind  not  so  foimd  by  inquisition." 
R.  17. 

"  Each  party  in  any  pleading,  not  being  a  petition  or  What  facts 
"  summons,  must  allege  all  such  facts  not  appearing  in  the  pleaded. 
"  previous  pleadings  as  he  means  to  rely  on,  and  must 
"  raise  all  such  grounds  of  defence  or  reply,  as  the  case 
"  may  be,  as  if  not  raised  on  the  pleadings  would  be  likely 
"  to  take  the  opposite  party  by  surprise,  or  would  raise  new 
"  issues  of  fact  not  arising  out  of  the  pleadings,  as  for  in- 
"  stance,  fraud,  or  that  any  claim  has  been  barred  by  the 
"  Statute  of  Limitations  or  has  been  released."     R.  18. 

"  No  pleading,  not  being  a  petition  or  summons,  shall,  Inconsistent 
"  except  by  way  of  amendment,  raise  any  new  ground  of  p  ea     °s' 
"  claim  or  contain  any  allegation  of  fact  inconsistent  with 
"  the  previous  pleadings  of  the  party  pleading  the  same." 
R.  19. 

"  It  shall  not  be  sufficient  for  a  defendant  in  his  defence  Specific 
"  to  deny  generally  the  facts  alleged  by  the  statement  of  demaL 
"  claim,  or  for  a  plaintiff  in  his  reply  to  deny  generally 
"  the  facts  alleged  in  a  defence  by  way  of  counter-claim, 
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but  each  party  must  deal  specifically  with  each  allegation 
of  fact  of  which  he  does  not  admit  the  truth."  E.  20. 
"  Subject  to  the  last  preceding  ride,  the  plaintiff  by  his 
reply  may  join  issue  upon  the  defence,  and  each  party 
in  his  pleading,  if  any,  subsequent  to  reply,  may  join 
issue  upon  the  previous  pleading.  Such  joinder  of  issue 
shall  operate  as  a  denial  of  every  material  allegation  of 
fact  in  the  pleading  upon  which  issue  is  joined,  but  it 
may  except  any  facts  which  the  party  may  be  willing  to 
admit,  and  shall  then  operate  as  a  denial  of  the  facts  not 
so  admitted."     E.  21. 

"  When  a  party  in  any  pleading  denies  an  allegation  of 
fact  in  the  previous  pleading  of  the  opposite  party,  he 
must  not  do  so  evasively,  but  answer  the  point  of  sub- 
stance. Thus,  if  it  be  alleged  that  he  received  a  certain 
sum  of  money,  it  shall  not  be  sufficient  to  deny  that  he 
received  that  particular  amount,  but  he  must  deny  that 
he  received  that  sum  or  any  part  thereof,  or  else  set  out 
how  much  he  received.  And  so  when  a  matter  of  fact 
is  alleged  with  divers  circumstances,  it  shall  not  be  suffi- 
cient to  deny  it  as  alleged  along  with  those  circum- 
stances, but  a  fair  and  substantial  answer  must  be  given." 
E,  22. 

"  "Wherever  the  contents  of  any  document  are  material, 
"  it  shall  be  sufficient  in  any  pleading  to  state  the  effect 
"  thereof  as  briefly  as  possible,  without  setting  out  the 
"  whole  or  any  part  thereof  unless  the  precise  words  of  the 
"  document  or  any  part  thereof  are  material."     E.  24. 

"  Wherever  it  is  material  to  allege  malice,  fraudulent 
"  intention,  knowledge,  or  other  condition  of  the  mind  of 
"  any  person,  it  shall  be  sufficient  to  allege  the  same  as  a 
"  fact  without  setting  out  the  circumstances  from  which 
"  the  same  is  to  be  inferred."     E.  25. 

"  Wherever  it  is  material  to  allege  notice  to  any  person 
"  of  any  fact,  matter,  or  thing,  it  shall  be  sufficient  to 
"  allege  such  notice  as  a  fact,  unless  the  form  or  the  precise 
"  terms  of  such  notice  be  material."     E.  26. 
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"  Neither  party  need  in  any  pleading  allege  any  matter  Burden  of 
"  of  fact  which  the  law  presumes  in  his  favour  or  as  to  Proof- 
"  which  the  burden  of  proof  lies  upon  the  other  side,  unless 
"  the  same  has  first  been  specifically  denied."     R.  28. 

Interest  Causes. 

"  In  interest  causes,  as  heretofore,  each  party  shall  be  at  Interest 
"  liberty  to  deny  the  interest  of  the  other ;  and  in  such  causes 
"  cases  both  parties  may,  with  and  subject  to  the  per- 
"  mission  of  the  judge,  adduce  proof  on  one  and  the  same 
"  trial  of  their  interests  respectively."     R.  61,  C.  B. 

"  In  interest  causes  the  pleading  of  each  party  must 
"  show  on  the  face  of  it  that  no  other  person  exists  having 
"  a  prior  interest  to  that  of  the  claimant."     R.  62,  C.  B. 
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CHAPTER  IX. 

STATEMENT   OF  CLAIM — ORDER  XXI. — FORM   OF   ORDINARY   STATE- 
MENT OF  CLAIM SPECIAL  AVERMENTS  WHERE  A  FEME  COVERTE 

HAS  THE  JUS  DISTONENDI  BY  VIRTUE  OF  A  POWER,  OR  OF  PRO- 
PERTY HAVLNG  BEEN  SETTLED  TO  HER  SEPARATE  USE,  OR  BE- 
LONGING TO  HER  SEPARATE  USE  UNDER  THE  MARRIED  WOMEN' S 
PROPERTY  ACT,  1871,  OR  UNDER  A  PROTECTION  ORDER,  OR  A 
DECREE  OF  JUDICIAL  SEPARATION,  OR  BY  VIRTUE  OF  HER  WILL 
HAVING  BEEN  ASSENTED    TO    BY    HER  HUSBAND,  OR  BY  REASON 

OF  HIS  BEING  A  CONVICT,  OR   BANISHED  THE  KINGDOM FORMS 

OF  EXECUTION  OF  WILLS  UNDER  1  VlCT.  C.  26  AND  24  &  25 
VlCT.     C.     114,     OF     BRITISn     SUBJECTS     MADE     ABROAD,     OF 

FOREIGNERS     DOMICILED     ABROAD PRIVILEGED     WILLS      OF 

SOLDIERS  AND  SEAMEN  LOST  WILL — INCORPORATION,  OB- 
LITERATIONS,   INTERLINEATIONS,  ERASURES   AND   ALTERATIONS 

—  TESTAMENTARY    CAPACITY  ADMINISTRATION    ACTIONS  

ACTIONS  FOR  REVOCATION  OF  PROBATE ACTIONS  FOR  RE- 
VOCATION OF  LETTERS  OF  ADMINISTRATION. 

Order  XXI. 

Statement  of  Claim. 

"  In  Probate  actions  the  plaint  iff  shall,  unless  other- 
"  wise  ordered  by  the  Court  or  a  judge,  deliver  his  state- 
"  ment  of  claim  within  six  weeks  from  the  entry  of 
"  appearance  by  the  defendant,  or  from  the  time  limited 
"  for  his  appearance,  in  case  he  has  made  default ;  but 
"  where  the  defendant  has  appeared  the  plaintiff  shall  not 
"  be  compelled  to  deliver  it  until  the  expiration  of  eight 
"  days  after  the  defendant  has  filed  his  affidavit  as  to 
"  scripts."     R.  2. 
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The  following  is  a  form   of  statement  of  claim  pro-  Probate  of 
pounding  a  will  and  codicil  for  probate  in  solemn  form  : —  form"*  S°  emU 

"  In  the  High  Court  of  Justice,  18     .     B.  No. 

"  Probate,  Divorce,  and  Admiralty  Division. 
"  (Probate.) 
"  Writ  issued  [  ]. 

"  Between  A.  B Plaintiff, 

and 
"  E.  F Defendant, 

Statement  of  Claim. 

"  1.  C.  T.,  late  of  Bicester  in  the  county  of  Oxford,  Claim. 
"  gentleman,  deceased,  who  died  on  the  20th  of  January, 
"  1875,  at  Bicester,  being  of  the  age  of  twenty-one  years, 
"  made  his  last  will,  with  one  codicil  thereto,  the  said  will 
"  bearing  date  the  1st  day  of  October,  1874,  and  the  said 
"  codicil  the  1st  of  January,  1875,  and  in  the  said  will 
"  appointed  the  plaintiff  sole  executor  thereof. 

"2.  The  said  will  and  codicil  were  signed  by  the 
"  deceased  [or  by  X.  Y.,  in  the  presence  and  by  the 
"  directions  of  the  deceased,  or  signed  by  the  deceased, 
"  who  acknowledged  his  signature,  or  as  the  case  may  be~\ 
"  in  the  presence  of  two  witnesses  present  at  the  same 
"  time,  the  said  will  in  the  presence  of  H.  P.  and  J.  P., 
"  and  the  said  codicil  in  the  presence  of  J.  D.  and  Gr.  E., 
"  and  who  subscribed  the  same  in  the  presence  of  the  said 
"  deceased. 

"  3.  The  deceased  was  at  the  time  of  the  execution  of 
"  the  said  will  and  codicil  respectively  of  sound  mind, 
"  memory  and  understanding. 

"  The  plaintiff  claims  : — 

"  That  the  Court  shall  decree  probate  of  the  said 
"  will  and  codicil  in  solemn  form  of  law." 

All  facts  material  to  establish  the  plaintiff's  claim  should 
appear  in  his  statement  of  claim. 

Thus  in  paragraph  1  in  the  case  of  a  testatrix,  it 
should  not  only  appear  that  she  was  of  full  age  when  she 
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made  the-* will  propounded,  but  also  whether  she  died  a 
spinster,  a  widow,  or  a  feme  coverte, — and  if  she  died  a 
widow,  whether  she  was  a  widow  when  she  made  the  will ; 
and  if  she  was  a  feme  coverte  when  she  made  the  will, 
the  statement  of  claim  should  disclose  her  title  as  a 
married  woman  to  make  it. 

A  married  woman  dying  domiciled  in  England  ma3r 
during  coverture  dispose  by  will : 

(1.)  Of  any  personal  estate  in  respect  of  which  she  has 
a  power  of  testamentary  disposition  vested  in  her  by  deed 
or  will  notwithstanding  her  coverture.  In  such  case  the 
statement  of  claim  shoidd  contain  an  averment  that  she 
made  the  will  in  pursuance  of  a  power  contained  in  the 
instrument  creating  the  power,  and  of  every  other  power 
enabling  her  in  that  behalf. 

(2.)  Of  any  personal  estate  which  at  the  time  of  her 
death  belonged  to  her  for  her  separate  use.  This  will 
include  all  property  given  to  her  by  deed  or  will  for  her 
separate  use — as  well  as  all  the  savings  derived  from  pro- 
perty held  for  or  by  her  for  her  separate  use  ;  also  any  pro- 
perty which  her  husband  has  either  by  express  or  implied 
engagement  or  arrangement  treated  as  property  belonging 
to  her  for  her  separate  use,  and  the  savings  from  such 
property.     Haddon  v.  Fladgatc,  1  S.  &  T.  48  ;  27  L.  J.  21. 

(3.)  Of  property  belonging  to  her  for  her  separate  use 
under  the  provisions  of  the  Married  Women's  Property 
Act,  1870,  namely : 

(a)  Of  property  acquired  by  her  as  wages,  earnings,  or 
in  any  employment,  occupation  or  trade  which  she  carried 
on  separately  from  her  husband,  or  which  she  acquired 
through  the  exercise  of  literary,  artistic  or  scientific  skill 
since  August  9th,  1870,  the  date  when  the  Married 
"Women's  Property  Act,  1870  (see  sect.  1,  33  &  34  Vict, 
c.  93)  came  into  operation. 

(b)  Also  of  deposits  in  savings  banks  made  in  her 
name  since  August  9th,  1870,  whether  before  or  after  her 
marriage.     (See  lb.  sect.  2.) 
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(c)  Also  of  money  in  the  public  stocks  or  funds  not  being  Money  in 
less  than  201.  standing  or  having  been  transferred  to  her  ggct.^  °°  S* 
name  as  a  married  woman,  or  as   an   intended  married 

woman,  in  consequence  of  a  written  application  made  by 
her  as  a  married  woman,  or  as  a  woman  about  to  be 
married,  to  the  Governor  of  the  Bank  of  England  or 
Ireland,  she  being  at  the  time  of  applying  entitled  to 
the  same.     See  lb.  sect.  3. 

(d)  Also  of  any  fully  paid  up  shares,  or  of  any  de-  Shares,  &c. 
benture  or  debenture  stocks,  or  of  any  stock  to  the  holding  ^^ °cU\. 
of  which  no  liability  is  attached,  in  any  incorporated  or  pany. 
joint  stock  company,  registered  on  her  written  application 

in  her  name  as  a  married  or  intended  married  woman  in 
such  incorporated  or  joint  stock  company,  she  being  at  the 
time  of  applying  entitled  to  the  same.     See  lb.  sect.  4. 

(e)  Also  of  any  share,  benefit,  debenture,  right  or  claim  Shares,  &c. 
whatsoever,  in,  to,  or  upon  the  funds  of  any  industrial  society,  &c. 
and  provident  society,  or  of  any  friendly  society,  or  of  any       t-  5- 
benefit   building   society,   or   of    any   loan    society   duly 
registered,   to   the   holding   of  which   share,   benefit,   or 
debenture  no  liability  is  attached,  which  was   in  conse- 
quence of  an  application  in  writing  made  by  a  married 
woman  or  a  woman  about  to  be  married,  to  the  committee 

of  management  or  to  the  trustees  of  the  society,  entered  in 
the  books  of  the  society,  in  the  name  or  intended  name  of 
the  woman  as  a  married  woman  entitled  to  her  separate 
use — provided  she  at  the  time  of  applying  was  entitled  to 
the  same.     See  lb.  sect.  5. 

(f)  Also  of  any  personal  property  to   which   she   has  Property 
during  coverture  become  entitled  since  the  9th  of  August,  an Tntestecy 
1870,  as  next-of-kin,  or  as  one  of  the  next-of-kin  of  an  or  a  legacy 
intestate,  or  to  any  sum  of  money  not  exceeding  200/.  to  Sect.  7. 
which  she  has  become  entitled  since  that  date  under  any 

deed  or  will,  but  without  prejudice  to  the  trusts  of  any 
settlement  affecting  the  same.     See  lb.  sect.  7. 

(g)  Also  to  the  proceeds  of  any  policy  of   insurance  Proceeds  of 
effected  and  expressed  on  the  face  of  it  to  be  effected  upon  1^^^ 

T.  K 
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her  own  life  or  the  life  of  her  husband  for  her  separate 
use.     See  lb.  sect.  10. 

(4.)  Of  any  property  acquired  by  or  which  may  come  to 
or  devolve  upon  a  married  woman  who  is  judicially  sepa- 
rated from  her  husband  from  the  date  of  the  sentence  of 
separation.     See  20  &  21  Vict.  c.  85,  s.  25. 

"  In  every  case  of  a  judicial  separation  the  wife  shall, 
"  from  the  date  of  the  sentence  and  whilst  the  separation 
"  shall  continue,  be  considered  as  a  feme  sole  with  respect 
"  to  property  of  every  description  which  she  may  acquire, 
"  or  which  may  come  to  or  devolve  upon  her ;  and  such 
"  property  may  be  disposed  of  by  her  in  all  respects  as  a 
"  feme  sole,  and  on  her  decease  the  same  shall,  in  case  she 
"  shall  die  intestate,  go  as  the  same  would  have  gone  ii 
"  her  husband  had  been  then  dead  :  provided,  that  if  any 
"  such  wife  should  agaiu  cohabit  with  her  husband,  all 
"  such  property  as  she  may  be  entitled  to  when  such 
"  cohabitation  shall  take  place  shall  be  held  to  her  sepa- 
"  rate  use,  subject,  however,  to  any  agreement  in  writing 
"  made  between  her  husband  and  herself  whilst  separate." 

(5.)  Also  of  all  personal  property  acquired  by  a  married 
woman,  deserted  by  her  husband,  by  her  own  industry 
since  the  date  of  his  desertion,  and  who  has  obtained  a 
protection  order,  as  well  as  of  all  property  which  she  has 
become  possessed  of  since  such  date.  See  20  &  21  Yict. 
c.  85,  s.  21. 

"  A  wife  deserted  by  her  husband  may  at  any  time  after 
"  such  desertion,  if  resident  within  the  metropolitan  district, 
"  apply  to  a  police  magistrate,  or  if  resident  in  the  country 
"  to  justices  in  petty  sessions,  or  in  either  case  to  the  Court, 
"  for  an  order  to  protect  any  money  or  property  she  may 
"  acquire  by  her  own  lawful  industry,  and  property  which 
"  she  may  become  possessed  of,  after  such  desertion,  against 
"  her  husband  or  his  creditors  or  any  person  claiming  under 
"  him  :  and  such  magistrates  or  justices  or  Court,  if  satisfied 
"  of  the  fact  of  such  desertion,  and  that  the  same  was  with- 
"  out  reasonable  cause,  and  that  the  wife  is  maintaining  her- 
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"  self  by  her  own  industry  or  property,  may  make  and  give 
"  to  the  wife  an  order  protecting  her  earnings  and  property 
"  acquired  since  the  commencement  of  such  desertion,  from 
"  her  husband  and  all  creditors  and  persons  claiming  under 
"  him,  and   such  earnings  and  property  shall  belong  to 

"  the  wife   as   if   she   were   a   feme   sole 

"  If  any  such  order  of  protection  be  made,  the  wife 
"  shall,  during  the  continuance  thereof,  be  and  be  deemed 
"  to  have  been,  during  such  desertion  of  her,  in  the  like 
"  position  in  all  respects,  with  regard  to  property  and  con- 
"  tracts,  and  suing  and  being  sued,  as  she  would  be  under 
"  this  act  if  she  obtained  a  decree  of  judicial  separation." 

(6.)  Of  property  acquired  by  a  married  woman,  whose  Property  of 
husband  is  a  convict,  after  his  conviction,  and  until  the  ^cte  °  a  con" 
expiration  of  the   sentence.      In  the   goods  of  Martin,  2 
Roberts.  405  ;  In  the  goods  of  Coward,  4  S.  &  T.  46  ;  34 
L.  J.  120. 

(7.)  Of  personal  property  belonging  to  a  married  woman  Property  of  a 
whose  husband  is  banished  by  Act  of  Parliament.     Port-  husband  is 
land  v.  Prodgers,  2  Yern.  104  ;  Crompton  v.  Cottimon.  2  banished  by 

y      '  l  '        actofparha- 

13rO.  C.  C.  385.  ment. 

(8.)  A  married  woman  may  during  coverture  make  a  Will  of  a 

will  of  personalty  with  her  husband's  assent,  provided  he  maae  ^th 

has  knowledge   of    the    contents   of   the   particular   will  husband's 

(Willock  v.  Noble  and  others,  L.  E.,  7  English  and  Irish 

Appeals,  580),   and  does  not   subsequently  withdraw  his 

assent,  and  survives  her  {In  the  goods  of  Smith,  1  S.  &  T, 

127  ;  27  L.  J.  39) ;  and  provided  he  gives  his  assent  to  the 

will  after  her  death.     Maas  v.  Sheffield,  1  Roberts.  364  ; 

4  Notes  of  Cases,  350. 

(9.)  A  married  woman,  being  the  sole  or  surviving  exe-  -A-  married 
.   .  ,  .,,'...  .       ,  woman  exe- 

cutrix, may  make  a  will  appointing  an  executor  to  cany  on  Cutrix  may 

the  chain  of  representation  to  her  testator's  estate.  appoint  by 

x  will  an 

r  executor. 

II.  In  paragraph  2  of  the  statement  of  claim,  the  form  Form  of  exe- 

of  the  execution  of  the  will  is  pleaded.  ™{j°n  of 

The  form  required  for  the  execution  of  a  valid  will  by 

k  2 
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a  person  domiciled  in  England  (except  in  the  case  of  a 
privileged  will)  since  January  1,  1838,  is  prescribed  by 
section  9  of  the  Wills  Act  (1  Yict.  c.  26),  and  by  section  1 
of  the  Wills  Amendment  Act,  1852  (15  &  16  Vict.  c.  24). 
The  Wills  "  No  will  shall  be  valid  unless  it  shall  be  in  writing,  and 

&°i  Viet  '  4  "  oxecuted  in  manner  hereinafter  mentioned  (that  is  to 
c.  2G,  s.  9.  "  say) :  it  shall  be  signed  at  the  foot  or  end  thereof  by  the 
"  testator,  or  by  some  other  person  in  his  presence  and  by 
"his  direction;  and  such  signature  shall  be  made  or 
"  acknowledged  by  the  testator  in  the  presence  of  two  or 
"  more  witnesses  present  at  the  same  time,  and  such  wit- 
"  nesses  shall  attest  and  shall  subscribe  the  will  in  the 
"  presence  of  the  testator,  but  no  form  of  attestation  shall 
"  be  necessary."  1  Yict.  c.  26,  s.  9. 
Wills  Amend-  "It  is  enacted  that  every  will  shall,  so  far  only  as 
1852  s.  l'.  "  regards  the  position  of  the  signature  of  the  testator,  or 
"  of  the  person  signing  for  him  as  aforesaid,  be  deemed  to 
"  be  valid  within  the  said  enactment,  as  explained  by  this 
"  Act,  if  the  signature  shall  be  so  placed  at  or  after,  or  f ollow- 
"  ing  or  under,  or  beside,  or  opposite  to  the  end  of  the  will, 
"  that  it  shall  be  apparent  on  the  face  of  the  will  that  the 
"  testator  intended  to  give  effect  by  such  his  signature  to 
"  the  writing  signed  as  his  will,  and  that  no  such  will  shall  be 
"  affected  by  the  circumstance  that  the  signature  shall  not 
"  follow  or  be  immediately  after  the  foot  or  end  of  the 
"  will,  or  by  the  circumstance  that  a  blank  space  shall 
"  intervene  between  the  concluding  word  of  the  will  and 
"  the  signature  ;  or  by  the  circumstance  that  the  signature 
"  shall  be  placed  among  the  words  of  the  testimonium 
"  clause,  or  of  the  clause  of  attestation,  or  shall  follow  or 
"  be  after,  or  under  the  clause  of  attestation,  either  with 
"  or  without  a  blank  space  intervening,  or  shall  follow  or 
"  be  after,  or  under,  or  beside  the  names  or  one  of  the 
''  names  of  the  subscribing  .witnesses ;  or  by  the  circum- 
"  stance  that  the  signature  shall  be  on  a  side  or  page,  or 
"  other  portion  of  the  paper  or  papers  containing  the  will 
"  whereon  no  clause  or  paragraph,  or  disposing  part  of 
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"  the  will,  shall  be  written  above  the  signature ;  or  by  the 
"  circumstance  that  there  shall  appear  to  be  sufficient  space 
"  on  or  at  the  bottom  of  the  preceding  side  or  page  or 
"  other  portion  of  the  same  paper  on  which  the  will  is 
"  written  to  contain  the  signature ;  and  the  enumeration 
"  of  the  above  circumstances  shall  not  restrict  the  gene- 
"  rality  of  the  above  enactment ;  but  no  signature  under 
"  the  said  Act  or  this  Act  shall  be  operative  to  give  effect 
"  to  any  disposition  or  direction  which  is  underneath,  or 
"  which  follows  it:  nor  shall  it  give  effect  to  any  disposi- 
"  tion  or  direction  inserted  after  the  signature  shall  be 
"  made."     15  &  16  Vict.  c.  24,  s.  1. 

For  the  decided  cases,  on  what  constitutes  and  what 
does  not  constitute  a  valid  execution  of  a  will  within  these 
statutes,  see  post,  pp.  152 — 159. 

For  the  making  of  a  valid  will  disposing  of  personalty  Wills  made 
before  1  Vict.  c.  26  came  into  operation,  no  solemnities  of  c_e206recamelc  ' 
any  kind  were  necessary.      By  the  Statute  of  Frauds  a  in*°  opera- 
will  of  personalty  was  required  generally  to  have  been  re- 
duced into  writing  in  the  testator's  lifetime ;  but  the  docu- 
ment was  not  required  to  be  in  the  testator's  handwriting, 
or  even  to  have  been  signed  by  him,  provided  sufficient 
proof  was  produced  to  satisfy  the  Court  that  it  expressed 
the  testator's  last  wishes  regarding  the  disposition  of  his 
personal  estate  after  his  death. 

A  will  made  bv  a  British  subject  (which  includes  a  natu-  24  &  25  Vict. 

.       c.  114    s.  1. 

ralizecl  British  subject,  In  the  goods  of  Gal///,  1  P.  Div.  formalities  of 
438;  45  L.  J.  107)  out  of  the  United  Kingdom,  whatever  execution  of 
be  the  domicile  of  such  person  at  the  time  of  making  the  0f  United 
same,  or  at  the  time  of  his  or  her  death,  is  valid  as  regards  K"1"*1.0?1  by 

7  . .   .   •  .     a  .British 

personal  estate  in  England,  Ireland,  or  Scotland,  if  it  is  subject. 
made  according  to  the  forms  required  by  the  law  of  the 
place  where  it  was  made,  or  by  the  law  of  the  place  of  the 
testator's  domicile  at  the  time  of  its  being  made,  or  by  the 
law  of  that  part  of  her  Majesty's  dominions  where  he  had 
his  domicile  of  origin.    24  &  25  Vict.  c.  114,  s.  1;  App.  I. 

A  will  made  within  the  United  Kingdom  by  any  British  Sect.  2. 
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subject  (including  a  naturalized  British  subject),  whatever 
be  the  domicile  of  such  person  at  the  time  of  making  the 
same,  or  at  the  time  of  his  or  her  death,  is  valid  as  regards 
personal  estate,  if  the  same  be  executed  according  to  the 
forms  required  by  the  laws  for  the  time  being  in  force  for 
that  part  of  the  United  Kingdom  where  the  same  was  made. 
lb.  s.  2. 

For  the  making  of  a  valid  will  disposing  of  moveable 
estate  in  England  by  a  person  dying  domiciled  abroad,  who 
was  not  a  British  subject,  the  forms  to  be  observed  are  those 
required  by  the  law  of  the  testator's  domicile  in  accordance 
with  the  maxim  "Mobilia  sequuntur  personam." 

But  the  will  of  a  British  subject  or  of  a  foreigner  dying- 
domiciled  abroad,  to  pass  leaseholds  in  England,  must 
have  been  executed  in  the  form  prescribed  by  the  Wills 
Act.    Frere  v.  Lord  Carbery,  L.  E.,  16  Eq.  Cas.  461,  466. 

The  law  of  the  domicile  of  the  testator  governs  the  ques- 
tions as  to  his  testacy  or  intestacy,  or  to  the  construction  of 
his  will,  and  as  to  the  rights  of  those  who  claim  to  be  his 
next  of  kin.  Where,  therefore,  a  will  has  been  made  by  a 
testator  who  has  died  domiciled  abroad,  and  the  Court  of 
his  domicile  has  granted  probate  of  that  will,  it  is  the  duty 
of  the  English  Probate  Court,  if  he  has  left  moveable  pro- 
perty in  England,  to  grant  ancilliary  probate  to  the  foreign 
executors.  The  law  on  this  point  is  thus  laid  down  by  Lord 
Westbury,  L.  C,  in  Enohin  v.  Wylie,  10  H.  L.  E.  13  :— 
"  I  hold  it  to  be  now  put  beyond  all  possibility  of  ques- 
"  tion,  that  the  administration  of  the  personal  estate  of  a 
"  deceased  person  belongs  to  the  Court  of  the  country  where 
"  the  deceased  was  domiciled  at  his  death.  All  questions 
"  of  testacy  and  intestacy  belong  to  the  judge  of  the  domi- 
"  cile.  It  is  the  right  and  duty  of  that  judge  to  constitute 
"  the  personal  representative  of  the  deceased.  To  the  Court 
"  of  the  domicile  belongs  the  interpretation  and  construc- 
"  tion  of  the  will  of  the  testator.  To  determine  who  are 
"  the  next  of  kin  or  heirs  of  the  personal  estate  of  the  tes- 
"  tator,  is  the  prerogative  of  the  judge  of  the  domicile.     In 
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"  short,  the  Court  of  the  domicile  is  the  forum  coneursus  to 
"  which  the  legatees  under  the  will  of  a  testator,  or  the 
"  parties  entitled  to  the  distribution  of  the  estate  of  an  in- 
"  testate,  are  required  to  resort." 

In  such  cases  the  statement  of  claim  should  contain  aver-  Special  aver- 
ments  of  the  place  abroad  where  the  testator  died  domiciled,  statement  of 
of  the  formalities  required  to  be  observed  in  the  making  of  claim- 
a  valid  will  disposing  of  moveable  estate  by  the  law  of  that 
place,  and  that  the  testator  had,  in  the  making  of  the  will 
in  question,  complied  with  those  formalities. 

There  are  two  other  kinds  of  wills  called  privileged  wills,  Privileged 
permitted  to  be  made  by  soldiers  when  engaged  on  active  W1  s" 
military  service,  or  by  mariners  or  seamen  when  at  sea,  in 
which  the  formalities  prescribed  by  the  Wills  Act  are  not 
required  to  be  followed. 

The  principle  of  this  exception  was  borrowed  from  the 
Boman  law,  and  was  expressly  reserved  to  soldiers  and 
sailors  by  the  23rd  section  of  the  Statute  of  Frauds  (29 
Car.  2,  c.  3),  which,  after  providing  "  that  wills  of  personal 
"  estate  shall  be  in  writing  or  committed  to  writing  within 
"  six  days  after  the  making  of  the  same,"  excepted  from 
its  operation  the  wills  made  by  soldiers  in  actual  military 
service,  or  by  mariners  or  seamen  at  sea,  in  these  words: — 
"  Provided  always,  that  notwithstanding  this  Act,  any  sol-  29  Car.  2, 
"  dier  being  in  actual  military  service,  or  any  mariner  or 
"  seaman  being  at  sea,  may  dispose  of  his  moveables,  wages 
"  and  personal  estate,  as  he  or  they  might  have  done  before 
"  the  making  of  this  Act."  This  exception  is  retained  in 
the  Wills  Act  (1  Vict.  c.  26,  s.  11),  in  these  words:  ''Pro-  J 
"  vided  always,  and  be  it  further  enacted,  that  any  soldier 
"  being  in  active  military  service,  or  any  mariner  or  seaman 
"  being  at  sea,  may  dispose  of  his  personal  estate  as  he  might 
"  have  done  before  the  making  of  this  Act." 

Upon  this  section  three  questions  have  arisen — 1.  Is  a 
soldier  engaged  on  actual  military  sendee,  or  a  mariner  or 
seaman  at  sea,  competent  to  make  a  will,  under  the  age  of 
twenty-one  years?     2.  What  formalities  are  required  for  a 


c.  3,  s.  23. 


s.  11. 
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privileged  will  ?  3.  "What  constitutes  being  engaged  on 
active  military  service,  or  being  at  sea,  within  the  meaning 
of  the  statute  ? 

1.  Is  a  soldier  engaged  on  actual  military  sendee,  or  a 
mariner  at  sea,  competent  to  make  a  will  when  under 
age  ? 

According  to  Swinburne,  Pt.  I.,  sect.  14,  par.  2,  a  soldier 
on  active  service  is  not  disabled  to  make  a  testament  by 
any  impediment,  unless  it  be  by  reason  of  furor  or  lack 
of  reason,  or  for  some  other  disability  allowed  jure  gentium. 
Before  and  after  the  Statute  of  Frauds,  a  soldier  engaged 
on  actual  military  service,  or  a  sailor  or  seaman  at  sea,  coidd 
make  a  will  of  personalty  any  time  after  the  age  of  four- 
teen ;  and  this  privilege  is  still  reserved  to  soldiers  notwith- 
standing sect.  7  of  the  Wills  Act  (In  the  goods  of  Farquhar, 
4  Notes  of  Cases,  651)  ;  and,  on  the  same  grounds,  is  re- 
served to  mariners  or  seamen  making  wills  whilst  they  are 
at  sea. 

2.  The  formalities  required  for  making  a  privileged  will 
are  simply  a  declaration  in  writing,  or  orally,  of  the  mode 
in  which  the  testator  wishes  his  personal  estate  to  be  dis- 
posed of  after  his  death.  If  the  declaration  is  made  orally, 
the  Court  must  have  before  it  evidence  sufficient  to  satisfy 
it  of  the  substance  of  the  declaration,  and  of  the  fact  that 
it  was  intended  to  be  testamentary. 

By  the  Roman  law,  if  a  soldier  wrote  his  last  wishes  in 
blood  on  his  shield,  or  in  the  dust  of  the  field  with  his 
sword,  it  was  treated  as  a  good  testament.  Cod.  6.  21. 
15  a. 

3.  The  leading  case  on  Avhat  constitutes  the  being  engaged 
on  actual  military  service  is  that  of  Drummond  v.  Parish,  3 
Curt.  522,  in  which  Sir  Herbert  Jenner  Fust  held  that  the 
principle  of  the  exception  was  borrowed  from  the  civil  law, 
that  in  order  to  ascertain  the  extent  and  meaning  of  the  ex- 
ception the  civil  law  might  fairly  be  resorted  to  (ibid.  531) ; 
and  after  referring  to  the  civil  law  he  decided  that  probate 
could  only  be  granted  of  the  will  of  a  soldier  as  a  military 
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will,  if  it  were  made  whilst  he  was  engaged  on  a  military 
expedition. 

The  privilege  of  making  testaments,  without  the  ob- 
servance of  the  ordinary  formalities,  was  granted  to  the 
Roman  soldiers  by  Julius  Ceesar  as  a  temporary  concession, 
and  was  made  a  general  rule  by  Nerva,  and  was  confirmed 
by  Trajan. 

The  law  relating  to  military  wills  is  thus  laid  down  by 
Justinian  in  his  Institutes,  Lib.  II.  tit.  11,  "De  Militari 
Testamento."  "  Supradicta  diligens  observatio,  in  ordi- 
nandis  testamentis,  militibus  propter  nimiani  imperitiam 
constitutionibus  principalibus  remissa  est ;  nam  quamvis 
ii  neque  legitimum  numerum  testium  adhibuerint  neque 
aliam  testamentorum  solemnitatem  observaverint,  recte 
nihilominus  testantur:  videlicet,  cum' in  expeditionibus 
occupati  sunt,  quod  merito  nostra  constitutio  introduxit. 
Quoquo  enim  modo  voluntas  ejus  suprema  inveniatur, 
sive  scripta  sive  sine  scriptura,  valet  testamentum  ex 
voluntate  ejus.  Illis  autem  temporibus,  per  qua?  citra 
expeditionem  necessitatem  in  aliis  locis  vel  suis  sedibus 
degunt,  minime  ad  vindicandum  tale  privilegium  adju- 
vantur. 

"1.  Plane  de  testamentis  militumTrajanus  Statilio  Severo 
ita  rescripsit :  '  Id  privilegium  quod  militantibus  datum 
est,  ut  quoquo  modo  facta  ab  iis  testamenta  rata  sint, 
sic  intelligi  debet,  ut  utique  prius  constare  debeat  testa- 
mentum factum  esse,  quod  et  sine  scriptura  a  non  mili- 
tantibus quoque  fieri  potest.  Is  ergo  miles  de  cujus 
bonis  apud  te  quaeritur,  si  convocatis  ad  hoc  hominibus 
ut  voluntatem  suam  testaretur,  ita  locutus  est  ut  de- 
clararet  quern  vellet  sibi  heredem  esse,  et  cui  libertatem 
tribuere,  potest  videri  sine  scripto  hoc  modo  esse  testatus, 
et  voluntas  ejus  rata  habenda  est.  Ceterum,  si  (ut 
plerumque  sermonibus  fieri  solet)  dixit  alicui,  Ego  te 
heredem  facio,  aut  bona  mea  tibi  relinquo,  non  oportet 
hoc  pro  testamento  observari :  nee  ullorum  magis  interest 
quam  ipsorum  quibus  id  privilegium  datum  est,  ejusmodi 
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"  exemplum  non  admitti ;  alioquin  non  clifficulter  post 
"  mortem  alicujus  militis  testes  existerent,  qui  affirmarent 
"  se  audisse  dicentem  aliquem  relinquere  se  bona  cui  visum 
"  sit,  et  per  hoc  vera  judicia  subverterentur.'  " 

"  3.  Sed  hactenus  hoc  illis  a  principalibus  constitutioni- 
"  bus  conceditur,  quatenus  militant  et  in  castris  degunt. 
"  Post  missionem  vero  veterani,  vel  extra  castra  alii  si 
"  faciant  adhue  militantes  testamentum,  communi  omnium 
"  civium  Romanorum  jure  facere  debent. 

"  4.  Sed  et  si  quis  ante  militiam  non  jure  fecit  testa- 
"  mentum,  et  miles  f actus  et  in  expeditione  degens  resig- 
"  navit  illud  et  quaedam  adjecit  sive  detraxit,  vel  alias 
"  manifesta  est  militis  voluntas  hoc  valere  volentis,  dicen- 
"  dum  est  valere  hoc  testamentum  quasi  ex  nova  militis 
"  voluntate." 

The  following  points  have  been  decided  on  military  wills. 

A  surgeon  in  the  East  India  Company's  service  was 
held  to  come  within  the  term  of  "  a  soldier,"  as  used  in 
the  statutes.  In  the  goods  of  Donaldson,  2  Curt.  386. 
The  will  of  an  officer  in  India,  who  had  been  attached  to 
a  regiment  engaged  in  actual  military  service,  and  had 
been  ordered  to  leave  that  regiment  and  rejoin  his  own, 
which  was  also  engaged  at  the  time  in  the  same  part  of 
India  in  actual  military  service,  made  on  the  day  of  his 
death  whilst  on  his  way  to  rejoin  his  own  regiment,  was 
admitted  to  probate  as  a  will  made  during  actual  military 
service.     Herbert  v.  Herbert,  Deane  &  Swabey,  10. 

The  will  of  an  officer,  who  was  in  June,  1863,  ordered 
from  Jamaica  with  a  detachment  of  his  regiment  to  rein- 
force her  Majesty's  troops  on  the  Gold  Coast,  Africa,  where 
there  were  disputes  going  on  between  England  and  the 
King  of  Ashantee,  and  made  after  he  had  joined  an  expe- 
dition on  the  Gold  Coast  formed  to  march  into  the  interior, 
and  in  contemplation  of  such  march,  was  admitted  to  pro- 
bate as  a  military  will.  In  the  goods  of  Thome,  4  S.  &  T. 
36;  34  L.J.  131. 

But  a  will  made  by  an  officer  whilst  engaged  on  a  tour 
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of  inspection  in  India,  was  held  not  to  be  entitled  to  pro- 
bate as  a  military  will.  In  the  goods  of  Major  General 
Hill,  1  Eoberts.  276. 

So  also  was  a  will  made  by  an  officer  in  India  under 
orders  to  proceed  from  his  own  station  in  one  presidency  to 
take  part  in  a  war  going  on  in  another  presidency,  two 
days  before  he  commenced  the  march.  Bo  ides  v.  Jackson, 
1  Spink's  Eccl.  &  Adm.  Rep.  294. 

The  right  of  making  a  privileged  will,  which  was  by  the  Privilege  ex- 
Roman  law  confined  to  soldiers,  is  by  our  law  extended  to  jailors  on  a 
sailors  when  at  sea,  and  whether  they  are  employed  in  the  voyage. 
Royal  Navy  or  in  the  merchant  service. 

A  purser  of  a  man  of  war  comes  within  the  term  seaman. 
In  the  goods  of  Hayes,  2  Curt.  338.  So  also  does  a  surgeon 
in  the  navy.  In  the  goods  of  Saunders,  1  L.  R.  16 ;  35 
L.  J.  26. 

What  constitutes  "  being  at  sea"  within  the  11th  section 
of  the  Wills  Act  has  been  under  consideration  in  several 
reported  cases ;  the  leading  case  is  that  of  In  the  goods  of 
H'Murdo,  1  L.  R.  540 ;  37  L.  J.  14,  in  which  the  appli- 
cation was  to  revoke  a  probate  which  had  been  granted 
of  an  informal  will  as  having  been  made  by  a  mariner  at 
sea,  the  deceased  being  at   the  time  when  the  will  was 
made  a  mate  on  board   her  Majesty's   ship  The  Excel- 
lent, and  the  will  having  been  made  on  The  Excellent 
when    she    was    laid    up    in    Portsmouth    harbour,    and 
when  there  was  no  immediate  intention  of  sending  her 
to    sea.     Lord   Penzance,    in    refusing    the    application, 
said,   "  A  will   made   under  these  circumstances,  in  my 
'  opinion,  comes   within   the   description  of  the  will  of 
'  a  mariner  or  seaman  being  at  sea.     I  see  a  great  dis- 
'  tinction  between  this  case  and  that  of  In  the  goods  of 
'  Corby,  1  Ecc.  &  Adm.  292,  where  the  deceased  wrote 
'  a  letter  of  which  probate  was  sought,  stating  that  he  had 
'  shipped  on  board  a  vessel  lying  in  Melbourne  harbour  at 
'  the  date  of  the  letter.     It  did  not  appear  whether  the 
'  letter  was  written  before  or  after  he  went  on  board,  and 
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"  the  expressions  which  he  used  may  have  meant  nothing 
"  more  than  that  he  had  signed  ship's  articles,  and  had 
"  bound  himself  to  join  the  vessel  at  a  certain  date.  The 
"  cases  appear  to  me  to  go  this  length,  that  where  a  man 
"  has  joined  a  vessel  on  service  and  has  commenced  a 
"  voyage  in  it,  a  will  made  in  the  course  of  that  voyage 
"  will  be  within  the  exception  in  the  act,  even  although 
"  such  will  was  in  fact  made  on  shore.  That  was  the  case 
"  In  the  goods  of  Lay,  2  Curt.  375.  The  Calliope  was 
"  lying  in  the  harbour  of  Buenos  Ayres,  but  whether  she 
"  had  gone  there  to  refit,  or  for  provisions,  or  for  some 
"  other  temporary  purpose,  or  whether  she  was  stationed 
"  there,  does  not  appear.  But  she  was  actually  in  the 
"  harbour  at  the  time  of  the  making  of  the  will,  and  the 
"  will  was  in  fact  made  on  shore.  In  the  case  of  Admiral 
"  Austen,  2  Roberts.  611,  the  will  was  made  whilst  the 
"  admiral  was  engaged  on  an  expedition  up  a  river,  when, 
"  although  he  was  not  actually  at  sea,  he  was  practically 
"  on  maritime  service,  which  he  had  commenced  by  going 
"  to  sea.  It  seems  to  me  impossible  to  draw  a  distinction 
"  for  this  purpose  between  The  Calliope  lying  in  Buenos 
"  Ayres  harbour  and  The  Excellent  lying  in  Portsmouth 
"  harbour.  Although  a  seaman  on  board  The  Excellent  is 
"  not  in  a  foreign  country,  still  he  is  subject  to  the  re- 
"  straints  of  the  service,  and  might  have  no  opportunity  of 
"  making  a  will  with  the  usual  formalities  if  he  was  taken 
"  ill  on  board  when  no  lawyer  was  at  hand.  See  also  In 
"  the  goods  of  Parker,  deceased,  2  S.  &  T.  375  ;  28  L.  J.  91." 
Probate  "Where  a  will  has  been  destroyed  in  the  testator's  life, 

ksTwlll.0  a  either  by  himself  unintentionally,  or  by  any  other  person 
without  his  directions,  or  with  his  direction  but  not  in  his 
presence,  or  where  a  will  has  been  destroyed  after  the 
testator's  death  or  cannot  be  foimd,  or  where  its  disappear- 
ance is  presumably  attributable  to  accident,  a  copy  or  a 
draft  of  the  contents  or  the  substance  of  the  will  may  be 
propounded  and  established  as  the  will  of  the  deceased, 
and  probate  will  be  decreed  to  issue  of  such  copy,  draft  or 
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substance  until  the  original  will  or  a  more  authentic  copy 
thereof  be  brought  into  and  left  in  the  registry. 

Where  the  Court  has  not  before  it  all  the  contents  of  a  lost  Probate  of 
will,  probate  will  be  granted  of  its  contents  in  so  far  as  contents  of  a 
they  are  proved.     Sugden  and  others  v.  Lord  St.  Leonards,  lost  will. 
1  P.  Div.  154,  230 ;  45  L.  J.  49. 

Where  the  draft  or  an  authenticated  copy  of  a  will  is  statement  of 
propounded,  the  practice  is  to  refer  to  and  identify  in  the  ^u^f™^ 
statement  of  claim  the  draft  or  copy  annexed  to  the  affi-  lost  will, 
davit    of   scripts  as   containing  the   contents  of   the  will 
executed  by  the  testator.     Where  there  is  no  draft  or  copy 
forthcoming,  the  contents  or  substance  of  the  will  should 
be  set  forth  in  the  statement  of  claim.     For  form,  see  the 
declaration  in  Sugden  v.  Lord  St.  Leonards,  1  P.  Div.  154 — 
158  ;  45  L.  J.  49. 

A  statement  of  claim  propounding  a  lost  will  shoidd 
allege — 

1.  The  due  execution  of  the  will,  with  its  date,  and  the 
name,  residence,  description  and  date  and  place  of  death  of 
the  testator. 

2.  The  capacity  of  the  testator  at  the  date  of  the  will. 

3.  That  the  said  will  never  was  revoked  or  destroyed  by 
the  testator,  nor  by  any  person  in  his  presence  and  by  his 
direction  with  the  intention  of  revoking  the  same,  and  the 
same  was  at  the  time  of  his  death  a  valid  and  subsisting 
will,  but  the  same  cannot  be  found. 

4.  That  the  contents  of  the  said  will  were  in  substance  or 
to  the  effect  as  follows,  "  This  is  the  last  will  and  testament 
of  me,  &c," — setting  out  the  contents  and  substance  as  far 
as  they  are  capable  of  proof. 

A  testamentary  paper,  although  unexecuted,  may  be  Doctrine  of 
entitled  to  probate  by  reason  of  its  being  incorporated  in  a  mcorPoratlon- 
duly  executed  one.  Thus  where  a  testamentary  paper 
duly  executed  refers  to  an  existing  unexecuted  document 
as  embodying  some  of  the  testator's  testamentary  wishes  in 
such  terms  that  the  document  may  be  ascertained,  the 
unexecuted  paper  is  held  to  be  incorporated  in  the  duly 
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executed  one,  and  will  be  included  in  the  probate.  See 
Van  Straubenzee  v.  Monch,  3  S.  &  T.  12;  32  L.  J.  21. 

The  leading-  case  on  the  doctrine  of  incorporation  is  that 
of  Allen  v.  Maddock,  11  Moore's  P.  C.  427,  where  the  law 
on  this  subject  is  thus  laid  down  in  the  judgment  delivered 
by  Lord  Kingsdown, — "  A  reference  in  a  will  may  be  in 
"  such  terms  as  to  exclude  parol  testimony,  as  where  it  is 
"  to  papers  not  yet  written,  or  where  the  description  is  so 
"  vague  as  to  be  incapable  of  being  applied  to  any  instru- 
"  ment  in  particular  ;  but  the  authorities  seem  clearly  to  es- 
"  tablish  that  where  there  is  a  reference  to  any  written  docu- 
"  ment,  described  as  then  existing,  in  such  terms  that  it  is 
"  capable  of  being  ascertained,  parol  evidence  is  admissible 
"  to  ascertain  it,  and  the  only  question  then  is  whether  the 
"  evidence  is  sufficient  for  the  purpose.  (lb.  454.)  And 
"  when  the  parol  evidence  sufficiently  proves  that,  in  the 
"  existing  circumstances,  there  is  no  doubt  as  to  theinstru- 
"  ment,  it  is  no  objection  to  it  that,  by  possibility,  cireum- 
"  stances  might  have  existed  in  which  the  instrument 
"  referred  to  coidd  not  have  been  identified."     (lb.  461.) 

It  was  decided  in  Croker  v.  The  Marquis  of  Hertford,  4 
Moore,  P.  0.  339,  "  That  where  a  testator  having  made 
"  and  duly  executed  various  codicils,  made  a  codicil  which 
"  was  signed,  but  not  duly  attested,  and  by  a  subsequent 
"  duly  executed  codicil,  ratified  and  confirmed  his  said 
"  will  and  codicils,  such  general  reference  was  not  sufficient 
"  to  identify,  and  so  incorporate  the  unexecuted  codicil  in 
"  that  of  the  duly  executed  one." 

Where  incorporation  is  relied  upon,  the  statement  of 
claim  should  refer  specifically  to  the  documents  said  to  be 
incorporated,  as  well  as  to  the  incorporating  parts  of  the 
duly  executed  instrument. 

Where  obliterations  or  erasures,  interlineations  or  other 

alterations,  are  apparent  on  the  face  of  the  will,  the  question 

tions  or  other  arises  as  to  whether  effect  shall  or  shall  not  be  given  to 
alterations.         .,  .,  ,     , 

them  m  the  probate. 

Sect.  21,  Sect.  21  of  the  Wills  Act,  1  Vict.  c.  20,  provides,  "  That 

Wills  Act.  l 


Obliterations, 

erasures, 

interlinea- 
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"  no  obliteration,  interlineation,  or  other  alteration  made  Obliterations, 

"  in  any  will  after  the  execution  thereof,  shall  be  valid  or  ^erUnea- 

"  have  any  effect,  except  so  far  as  the  words  or  effect  of  tions»  °r  other 

"  the  will  before  such  alteration  shall   not  be  apparent, 

"  unless  such  alteration  shall  be  executed  in  like  manner 

"  as  hereinbefore  is  required  for  the  execution  of  the  will; 

"  but  the  will,  with  such  alteration  as  part  thereof,  shall 

"  be  deemed  to  be  duly  executed  if  the  signature  of  the 

"  testator,  and  the  subscription  of  the  witnesses,  be  made 

"  in  the  margin,  or  on  some  other  part  of  the  will  opposite 

"  or  near  to  such  alteration,  or  at  the  foot  or  end  of  or 

"  opposite  to  a  memorandum  referring  to  such  alteration, 

"  and  written  at  the  end  or  some  other  part  of  the  will." 

The  following  rules  in  the  common  form  practice  relate 
exclusively  to  eras ures  and  obliterations: — "  Erasures  and 
"  obliterations  are  not  to  prevail  unless  proved  to  have 
"  existed  in  the  will  at  the  time  of  its  execution,  or  unless 
"  the  alterations  thereby  effected  in  the  will  are  duly 
"  executed  and  attested:  or  unless  they  have  been  rendered 
"  valid  by  the  re-execution  of  the  will,  or  by  the  subse- 
"  quent  execution  of  a  codicil  thereto.  If  no  satisfactory 
"  evidence  can  be  adduced  as  to  the  time  when  such 
"  erasures  and  obliterations  were  made,  and  the  words 
"  erased  or  obliterated  be  not  entirely  effaced,  but  can 
"  upon  inspection  of  the  paper  be  ascertained,  they  must 
"  form  part  of  the  probate."     R.  10,  N.-C.  B. 

"  In  every  case  of  words  having  been  erased  or  oblite- 
"  rated  which  might  have  been  of  importance,  an  affidavit 
"  is  required."     E.  11,  N.-C.  B. 

Where  any  words  in  a  will  have  been  so  obliterated  or  Obliterations 
erased  by  the  testator  as  to  be  intelligible  without  or  with  or  era8Ures* 
the  assistance  of  a  magnifying  glass,  the}'  will  be  inserted  in 
the  probate,  unless  they  are  shown  to  have  been  duly  re- 
voked in  one  of  the  ways  provided  in  the  statute ;  but  where 
they  are  unintelligible  even  with  the  assistance  of  a  glass, 
probate  will  pass  in  blank  of  the  words  obliterated  or 
erased,  provided  the  Court  be  of  opinion  that  the  oblitera- 
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tion  or  erasure   was   made   animo  revocandi.     Toicnley   v. 
Watson,  3  Curt.  7G9. 

Where  "bequests  Lave  been  obliterated  or  erased  with 
the  intention  of  substituting  for  them  other  bequests,  and 
such  substituted  bequests  fail  to  take  effect  in  consequence 
of  the  defective  execution  of  the  alteration,  probate  will  be 
decreed  of  the  will  in  its  original  form,  on  the  ground  that 
the  obliteration  or  erasure  was  made  for  the  purpose  of 
revocation  conditioned  only  on  the  substituted  bequest 
taking  effect,     Brooke  v.  Kent,  3  Moore,  P.  C.  334. 

Where  a  will  had  been  duly  executed,  and  the  name  of 
one  of  the  attesting  witnesses  had  been  subsequently 
erased  by  the  testator  to  be  rewritten  by  the  witness,  and 
not  with  the  intention  of  revoking  the  will,  probate  was 
granted  of  the  will  as  originally  executed.  In  the  goods  of 
Coleman,  2  S.  &  T.  314  ;  30  L.  J.  170. 

The  following  rules  in  the  common  form  practice  relate 
to  interlineations  or  other  alterations  in  wills :  "  Inter- 
"  lineations  and  alterations  are  invalid,  unless  they  existed 
"  in  the  will  at  the  time  of  its  execution,  or,  if  made 
"  afterwards,  unless  they  have  been  executed  and  attested 
"  in  the  mode  required  by  the  statute,  or  unless  they  have 
"  been  rendered  valid  by  the  re-execution  of  the  will,  or 
"  by  the  subsequent  execution  of  a  codicil  thereto."  E.  8, 
N.-C.  B. 

"  When  interlineations  or  alterations  appear  in  the  will 
"  (unless  duly  executed  or  recited  in,  or  otherwise  identified 
"  by,  the  attestation  clause),  an  affidavit  or  affidavits  in 
"  proof  of  their  having  existed  in  the  will  before  its  execu- 
"  tion  must  be  filed,  except  when  the  alterations  are  merely 
"  verbal,  or  when  they  are  of  but  small  importance,  and 
"  are  evidenced  by  the  initials  of  the  attesting  witnesses." 
E.  9,  N.-C.  B. 

The  presumption  of  law  is  that  in  the  absence  of  all 
direct  evidence  as  to  the  date  when  the  alterations,  inter- 
lineations or  erasures  were  made,  that  they  were  made 
after  the   execution   of   the   will.     Cooper   v.  Boekett,   4 
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Moore's  P.  C  419.  But  the  mere  circumstance  of  the 
amoimt  of  a  legacy,  or  of  the  name  of  a  legatee,  being 
inserted  in  different  ink,  and  in  a  different  handwriting, 
does  not  alone  constitute  an  obliteration,  interlineation  or 
other  alteration  within  the  meaning  of  section  21  of  the 
Wills  Act.     Grevilk  v.  Tyke,  7  Moore's  P.  C.  327. 

Interlineations  or  other  alterations  appearing  on  the 
face  of  a  will  executed  prior  to  January  1st,  1838,  the  day 
on  which  the  Wills  Act  (1  Vict.  c.  26)  came  into  opera- 
tion, are,  in  the  absence  of  evidence  to  the  contrary, 
presumed  to  have  been  made  before  the  Act  came  into 
operation,  and  will  therefore  be  entitled  to  probate.  In 
the  goods  of  Streaker,  4  S.  &  T.  192 ;  28  L.  J.  50. 

Where  there  appears  upon  the  face  of  the  will  pro-  Form  of 

,,  i  T . .         , .  -it        i  •  ,i         statement  of 

pounded  an  erasure,  obliteration,  interlineation,  or  other  claim  in  cases 

alteration,  a  reference  to  such  erasure,  obliteration,  inter-  °f  erasures, 

.  ,  .  de- 

lineation, or  other  alteration  should  be  made  in  the  state- 
ment of  claim,  and  the  party  propounding  the  will  should 
state  whether  he  claims  probate  of  it  in  its  original  or  in 
its  altered  state. 

III.  The  3rd  paragraph  of  the  statement  of  claim  in  a  Testamentary 
probate  suit  pleads  the  testamentary  capacity  of  the 
testator  at  the  date  of  the  will.  The  onus  of  establishing 
that  the  testator  had  testamentary  capacity  at  the  time 
when  he  executed  the  will  propounded  is  on  the  party 
propounding  it,  and  even  where  there  is  no  opposition  to 
the  will,  he  must  produce  some  evidence  of  testamentary 
capacity  at  the  time  of  its  execution  to  entitle  him  to  a 
decree  of  probate  in  solemn  form. 

The  question  what  constitutes  testamentary  capacity 
will  be  considered  under  the  head  of  Statement  of 
Defence. 

Administration  Actions. 

Administration  actions  are  for  the  most  part  instituted  Administra- 
for  the  purpose  of  establishing  the  plaintiff's  title  to  a 
t.  l 
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grant  of  letters  of  administration  of  the  personal  estate 
and  eifects  of  the  deceased  on  the  grounds  of  his  having 
died  intestate,  and  of  the  plaintiff  being  entitled  to  the 
whole  or  to  a  portion  of  his  personal  estate  by  reason  of 
his  marriage  with  the  deceased,  or  by  reason  of  his  being 
one  of  his  next  of  kin,  or  a  party  entitled  under  the 
Statute  of  Distributions  to  share  in  such  estate,  and  conse- 
quently entitled  to  be  constituted  his  personal  represen- 
tative. Where  the  plaintiff's  right  to  share  in  the  estate 
is  disputed  on  the  ground  of  his  want  of  interest — i.  e.,  on 
the  ground  of  the  deceased  not  having  been  lawfully 
married  to  the  plaintiff,  or  of  there  having  been  no 
relationship  between  the  plaintiff  and  the  deceased,  or  not 
such  near  relationship  as  to  entitle  the  plaintiff  to  share  in 
the  estate,  the  action  becomes  an  interest  suit. 

Administration  actions  may  also  be  instituted  for  the 
purpose  of  enabling  the  Court  to  select  which  of  two  or 
more  of  those  interested  in  the  deceased's  personal  estate 
shall  be  his  personal  representative  or  administrator.  The 
Court  in  determining  its  choice  prima  facie  prefers  males 
to  females — the  applicant  who  has  the  majority  of  in- 
terests in  support  of  his  claim  and  the  prior  petens. 
Questions  of  this  nature  are  usually  determined  on 
motion. 

The  following  is  the  form  of  a  statement  of  claim  in  an 
ordinary  administration  action : 

"  In  the  High  Court  of  Justice,  18     .     B.  No. 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 

"  Between  A.  B Plaintiff, 

and 
"CD Defendant. 

Statement  of  Claim. 

"  1.  M.  N.,  late  of  No.  High  Street,  Putney,  in  the 
"  county  of  Surrey,  grocer,  deceased,  died  on  or  about  the 
'  clay  of         ,  at  No.  1,  High  Street,  Putney,  afore- 
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"  said,  a  widower,  without  child,  parent,  brother  or  sister, 
"  uncle  or  aunt,  nephew  or  niece. 

"  2.  The  plaintiff  is  the  cousin-german,  and  one  of  the 
"  next  of  kin  of  the  deceased. 
"  The  plaintiff  claims  : — 

"  That  the  Court  decree  to  him  a  grant  of  letters  of 
"  administration  of  the  personal  estate  and  effects 
"  of  the  said  deceased  as  his  lawful  cousin-german, 
"  and  one  of  his  next  of  kin." 

Actions  for  the  Revocation  of  Probate  or  of 
Letters  of  Administration. 

The  nature  and  object  of  actions  for  the  revocation  of  Actions  for 
probate  or  of  letters  of  administration  have  already  been  tion  0f  pro". 
briefly  described.     (See  ante,  p.  70.)  kate  or  of 

In  an  action  for  the  revocation  of  a  probate  granted  in  ministration, 
common' form,  the  statement  of  claim  should  state —  Contents  of 
(1.)  The  name,  description  and  residence  of  the  testator,  ciami  for  a 
and  the  date  and  place  of  his  death.  (2.)  The  fact  that  revocation  of 
probate  in  common  form  had  been  granted  (with  the  date 
of  the  probate)  of  an  alleged  will  of  the  testator  (with  the 
date  of  the  will)  to  the  defendant  in  the  principal  or  in  a 
district  probate  registry  of  the  High  Court,  and  that  such 
probate  ought  to  be  revoked.  (3.)  As  one  of  the  objects 
of  the  action  is  to  obtain  the  revocation  of  probate,  the 
grounds  upon  which  the  revocation  of  the  grant  is  sought 
should  appear,  according  to  a  decision  of  the  president  in 
chambers,  in  the  statement  of  claim,  either  that  the  will 
proved  was  not  entitled  to  probate  on  the  grounds  of  its 
having  been  unduly  executed,  of  the  incapacity  of  the 
deceased  at  the  time  of  its  execution,  by  reason  of  its 
execution  having  been  obtained  by  undue  influence,  &c. 
Where  the  will  is  abandoned  by  the  defendant  the  prac- 
tice of  the  plaintiff  setting  forth  in  his  statement  of  claim 
the  grounds  upon  which  its  validity  is  impeached  is  con- 
venient as  entitling  him  to  produce  evidence  at  the  hearing 
impeaching  its  validity,  and  the  Court  if  satisfied  with 
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such  evidence  will  then  he  in  a  position  to  pronounce 
against  the  will. 

In  an  action  for  the  revocation  of  a  grant  of  letters  of 
administration,  the  statement  of  claim  should  state — (1.) 
The  name,  description,  address,  and  date  and  place  of  the 
death  of  the  deceased.  (2.)  The  fact  of  a  grant  of  letters  of 
administration  having  issued  to  the  defendant  from  the 
principal  probate  or  a  district  probate  registry  with  the 
date  of  the  grant.  (3.)  The  ground  on  which  the  revo- 
cation of  the  grant  is  claimed  either  that  the  defendant 
was  not  entitled  to  the  grant  as  not  being  interested  in  the 
estate  of  the  deceased  either  as  next  of  kin  or  otherwise, 
and  that  the  plaintiff  is  interested  in  the  estate  as  next  of 
kin  or  otherwise,  or  that  the  deceased  had  died  testate,  and 
that  the  plaintiff  had  an  interest  in  his  estate  under  his 
last  will,  the  plaintiff  should  in  the  last  case  propound  the 
will,  and  claim  not  only  that  the  Court  should  revoke  the 
grant  of  administration,  but  also  should  decree  probate  in 
solemn  form  of  the  will  propounded  by  him. 
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CHAPTER  X. 

STATEMENT    OF  DEFENCE — ORDER  XXII. RULES — FORM   OF   ORDI- 
NARY STATEMENTS  OF  DEFENCE — UNDUE  EXECUTION FORGERY 

EXECUTION  BY  TESTATOR'S   SIGNATURE    OR   MARK — POSITION 

OF  TESTATOR'S  SIGNATURE — WHAT  AMOUNTS  TO  AN  ACKNOW- 
LEDGMENT OF  TESTATOR'S  SIGNATURE  IN  PRESENCE  OF  ATTEST- 
ING  WITNESSES PRESENCE    OF  ATTESTING  WITNESSES  AT  TIME 

OF  testator's  MAKING   OR  ACKNOWLEDGING  HIS  SIGNATURE 

SUBSCRIPTION     OF    WITNESSES TESTAMENTARY    CAPACITY 

IDIOTS — LUNATICS — GENERAL  INSANITY PARTIAL  INSANITY 

DELUSIONS WARING    V.    WARING — BANKS    V.    GOODFELLOW 

ONUS  PROBANDI  WHERE  INSANITY  HAS  BEEN  ONCE  ESTABLISHED 

INCAPACITY  FROM  OLD  AGE  OR  ILLNESS  OR  DRUNKENNESS — 

UNDUE  INFLUENCE — DURESS — FRAUD — KNOWLEDGE  AND  AP- 
PROVAL OF  CONTENTS  OF  WILL A    SHAM    WILL REVOCATIONS 

OF  WILLS — BY  MARRIAGE,  BY  SUBSEQUENT  TESTAMENTARY 
PAPER,  BY  BURNING,  TEARING,  OR  OTHERWISE  DESTROYING  THE 
WILL — WILL    IN    TESTATOR'S    CUSTODY    NOT    FORTHCOMING    ON 

HIS    DEATH PRESUMPTION   AS   TO    REVOCATION CODICIL   NOT 

REVOKED  BY  REVOCATION  OF  WILL — DUPLICATE  WILLS — ANIMUS 
REVOCANDI — DEPENDENT  RELATIVE  REVOCATION. 

Order  XXII. 

Defence. 

"  Where  a  statement  of  claim  is  delivered  to  a  defendant 
"  he  shall  deliver  his  defence  within  eight  days  from  the 
"  delivery  of  the  statement  of  claim,  or  from  the  time  limited 
"  for  appearance,  whichever  shall  be  last,  unless  such  time 
"  is  extended  by  the  Court  or  a  judge."     R.  1. 

"  Where  the  Court  or  a  judge  shall  be  of  opinion  that 
"  any  allegations  of  fact  denied  or  not  admitted  by  the 
"  defence  ought  to  have  been  admitted,  the  Court  may  make 
"  such  order  as  shall  be  just  with  respect  to  any  extra  costs 
"  occasioned  by  their  having  been  denied  or  not  admitted." 
R.  4. 

"  Where  a  defendant  by  his  defence  sets  up  any  counter- 
"  claim  which  raises  questions  between  himself  and  the 


150  CONTENTIOUS  BUSINESS 

"  plaintiff  along  with  any  other  person  or  persons,  he  shall 
"  add  to  the  title  of  his  defence  a  further  title  similar  to 
"  the  title  in  a  statement  of  complaint,  setting  forth  the 
"  names  of  all  the  persons  who,  if  such  counter-claim  Were 
"to  be  enforced  by  cross  action,  would  be  defendants  to 
"  such  cross  action,  and  shall  deliver  his  defence  to  such  of 
"  them  as  are  parties  to  the  action  within  the  period  within 
"  which  he  is  required  to  deliver  it  to  the  plaintiff."  E.  5  (a) . 
"  Where  any  such  person  as  in  the  last- preceding  ride 
"  mentioned  is  not  a  party  to  ■  the  action,  he  shall  be 
"  summoned  to  appear  by  being  served  with  a  copy  of 
"  the  defence,  and  such  service  shall  be  regulated  by  the 
"  same  rules  as  are  hereinbefore  contained  with  respect  to 
"  the  service  of  a  writ  of  summons,  and  every  defence  so 
"  served  shall  be  indorsed  in  the  Form  No.  4  in  Appen- 
"  dix  (B.)  hereto,  or  to  the  like  effect."     E.  6. 

Form  4. 
"  To  the  within-named  X.  Y. 

"  Take  notice  that  if  you  do  not  appear  to  the  within 
"  counter-claim  of  the  within-named  C.  D.  within  eight 
"  days  from  the  service  of  this  defence  and  counter-claim 
'•  upon  you,  you  will  be  liable  to  have  judgment  given 
"  against  you  in  your  absence. 

"  Appearances  are  to  be  entered  at  the  Central  Office, 
"  Eoyal  Courts  of  Justice. 

"  Any  person  not  a  defendant  to  the  action,  who  is 
"  served  with  a  defence  and  counter-claim  as  aforesaid, 
"  must  appear  thereto  as  if  he  had  been  served  with  a  writ 
"  of  summons  to  appear  in  an  action."     E.  7. 

"  Any  person  named  in  a  defence  as  a  party  to  a  count er- 
"  claim  thereby  made  may  deliver  a  reply  within  the 
"  time  within  which  he  might  deliver  a  defence  if  it  were  a 
"  statement  of  claim."     E.  8. 

"  Where  a  defendant  by  his  statement  of  defence  sets 

(a)  The  practice  of  the  Probate  Division  is  to  summons  parties  in- 
terested in  a  counter -claim  bv  citation. 
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"  up  a  counter-claim,  if  the  plaintiff  or  any  other  person 
"  named  in  manner  aforesaid  as  party  to  such  counter- 
"  claim  contends  that  the  claim  thereby  raised  ought  not 
"  to  be  disposed  of  by  way  of  counter-claim,  but  in  an 
"  independent  action,  he  may  at  any  time  before  reply 
"  apply  to  the  Court  or  a  judge  for  an  order  that  such 
"  counter-claim  may  be  excluded,  and  the  Court  or  a  judge 
"  may,  on  the  hearing  of  such  application,  make  such  order 
"  as  shall  be  just."     E.  9. 

"  In  probate  actions  the  party  opposing  a  will  may, 
"  with  his  defence,  give  notice  to  the  party  setting  up  the 
"  will  that  he  merely  insists  upon  the  will  being  proved  in 
"  solemn  form  of  law,  and  only  intends  to  cross-examine 
"  the  witnesses  produced  in  support  of  the  will,  and  he  shall 
"  thereupon  be  at  liberty  to  do  so,  and  shall  be  subject  to 
"  the  same  liabilities  in  respect  of  costs  as  he  would  have 
"  been  under  similar  circumstances  according  to  the  prac- 
"  tice  of  the  Court  of  Probate."     E.  11. 

"  In  the  High  Court  of  Justice, 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 

"  Statement  of  defence  delivered  by  A.  B.,  of  , 

"  solicitor  for  C.  D.,  the  defendant. 

"  The  defendant  says  as  follows  : — 

"  1.  The  said  will  and  codicil  of  the  said  deceased  were 
"  not  duly  executed  according  to  the  provisions  of  the 
"  statute  1  Yict.  c.  26. 

"2.  The  deceased  at  the  time  the  said  will  and  codicil 
11  respectively  purport  to  have  been  executed  was  not  of 
"  sound  mind,  memory  and  understanding. 

"3.  The  execution  of  the  said  will  and  codicil  was 
"  obtained  by  the  undue  influence  of  the  plaintiff  [and 
"  others  acting  with  him  whose  names  are  at  present 
"  unknown  to  the  defendant]. 

"  4.  The  execution  of  the  said  will  and  codicil  was 
"  obtained  by  the  fraud  of  the  plaintiff,  such  fraud,  so  far 
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"  as  is  within  the  defendant's  present  knowledge  being 
"  [state  the  nature  of  the  fraud], 

"5.  The  said  deceased  at  the  time  of  the  execution  of 
"  the  said  will  and  codicil  did  not  know  and  approve  of 
"  the  contents  thereof,  or  of  the  contents  of  the  residuary 
"  clause  in  the  said  will  [as  the  case  may  be~\. 

"  6.  The  deceased  made  his  true  last  will  dated  the  1st 
"  of  January,  1873,  and  in  the  said  will  appointed  the 
"  defendant  sole  executor  thereof.  [Propound  this  will  as 
"  in  paragraphs  2  &  3  of  statement  of  claim.] 

"  The  defendant  claims  : — 

"1.  That  the  Court  pronounce  against  the  said  will  and 
"  codicil  propounded  by  the  plaintiff. 

"2.  That  the  Court  decree  probate  of  the  said  will  of  the 
"  deceased  dated  the  1st  of  January,  1873,  in  solemn  form 
"  of  law." 

The  onus  of  proving  that  the  will  propounded  was 
executed  as  required  by  law  is  on  the  plaintiff.  If  re- 
quired to  be  executed  in  accordance  with  the  provisions  of 
the  9th  section  of  the  "Wills  Act  it  should  appear. 

(1.)  That  on  the  face  of  the  paper  what  purports  to  be 
the  signature  or  mark  of  the  testator  is  placed  at  the  end 
of  the  will,  or  so  placed  as  to  come  within  the  requirements 
of  Lord  St.  Leonards  Act,  15  &  16  Vict.  c.  24,  s.  1. 
(2.)  That  such  signature  or  mark  was  made  by  the 
testator  himself,  or  by  some  one  for  him  in  his  presence 
and  by  his  direction.  (3.)  That  it  was  either  so  made 
or  was  acknowledged  by  the  testator  as  his  signature  in 
the  presence  of  two  witnesses  present  at  the  same  time. 
(4.)  That  each  of  these  two  witnesses  subsequently  to  the 
making  or  acknowledgment  of  the  testator's  signature  sub- 
scribed the  will  in  the  presence  of  the  testator.  All  the 
above  questions  are  raised  by  the  plea  of  undue  execution, 
including  the  charge  that  the  signature  or  mark  of  the 
testator  is  a  forgery.  But  where  it  is  intended  to  set  up 
a  case  of  forgery,  it  is  convenient  with  a  view  to  prevent 
an  adjournment  at  the  hearing  on  the  ground  of  surprise 
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either  in  the  statement  of  defence  or  by  written  notice  to 
make  the  charge  of  forgery. 

The  testator's  signature  to  a  will  as  required  by  the  Execution  by 
Wills  Act  may  be  made  by  the  testator  himself  signing  gj^°ure 
his  own  name,  or  by  his  signing  under  an  assumed  name, 
the  assumed  name  being  regarded  as  his  mark.     In  the 
goods  of  Glorer,  5  N.  of  C.  553  ;  In  the  goods  of  Redding, 
2  Roberts.  339.     Or  by  his  making  a  mark,  and  then  it  is  Execution  by 
usual  to  place  the  testator's  name  against  the  mark.     But  ^ark^  S 
a  will  signed  by  a  mark  is  entitled  to  probate,  although 
the  name  of  the  testator  is  not  placed  against  the  mark, 
provided  it  be  identified  as  the  will  of  the  testator.     In  the 
goods  of  Bryce,  2  Curt.  325. 

The  placing  of  a  wrong  name  (her  maiden  name)  against  Wrong  name 
the  mark  of  a  testatrix  instead  of  her  real  name,  where  the  testaShS"1811 
will  was  in  the  commencement  described  as  the  will  of  the  mark, 
testatrix  by  her  real  name,  has  been  held  not  to  vitiate 
the  mark.    In  the  goods  of  Clarke,  1  S.  &  T.  23;  27  L.  J.  18. 

The  mark  may  be  made  either  by  a  pen  or  by  some  Mark  may  be 
other  instrument.     Thus,  where  the  testator  was  in  the  Jnade  either 

.  by  a  pen  or 

habit  of  using  a  stamp  with  his  name  engraved  on  it  to  otber  instru- 
impress  his  signature  to  letters,  and  one  of  the  attesting  men  ' 
witnesses  with  this   stamp   impressed  by    the    testator's 
directions  and  in  his  presence  his  name  at  the  end  of  a 
codicil,  this  was  held  to  be  a  good  execution  by  a  mark. 
Jenkins  v.  Gaisford  and  Thring,  3  S.  &  T.  93  ;  32  L.  J.  122. 

When  a  person  signs  for  a  testator  by  his  directions,  he  Signature 
may  sign  either  the  testator's  name  or  his  own  name  for  ma(l?  hj 

J       °  m  t  another  per- 

the  purpose  of  giving  effect  to  such  directions.     In  the  son  by  testa- 
goods  of  Clarke,  2  Curt.  329.  tw^" 

The  testator's  signature  may  be  made  by  one  of  the 
attesting  witnesses.  In  the  goods  of  Bailey,  1  Curt.  914 ; 
Smith  v.  Harris,  1  Roberts.  262. 

As  to  the  position  of  the  testator's  signature  it  has  been  Position  of 
held,  where  the  only  signature  of  the  testator  was  in  the  stature  in 
attestation  clause,  which  as  well  as  the  will  was  in  his  attestation 
handwriting,  and  he  asked  the  subscribing  witnesses  to 
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attest  his  will,  the  execution  was  valid  under  1  Yict.  c.  26. 
In  the  goods  of  Enckvale,  1  L.  E.  375 ;  36  L.  J.  84 ;  In 
the  goods  of  Pearn,  1  P.  Div.  70 ;  45  L.  J.  31.  See  also 
In  the  goods  of  Walker,  2  S.  &  T.  354 ;  31  L.  J.  62 ;  In 
the  goods  of  Casmore,  1  L.  R.  653 ;  38  L.  J.  54. 

"Where,  from  the  obvious  sequence  and  sense  of  the 
context,  the  signature  of  the  deceased  really  followed  the 
dispositive  part  of  the  testamentary  paper,  though  it 
occupied  a  place  on  the  paper  literally  above  it,  probate  of 
such  paper  was  decreed.  In  the  goods  of  Kimpton,  3  S.  & 
T.  427 ;  33  L.  J.  153.  So,  also,  where  the  testator's 
signature  was  written  partly  across  the  last  line  but  one  of 
the  will,  and  entirely  above  the  last  line,  with  the  excep- 
tion of  one  letter  which  touched  the  last  line,  probate  was 
decreed  of  the  paper.  In  the  goods  of  Woodley,  3  S.  &  T. 
429  ;  33  L.  J.  154. 

Where  a  testator  signed  his  name  at  the  end  of  several 
dispositive  clauses  in  a  will  apparently  written  at  different 
times,  the  presumption  is  that  he  intended  to  give  effect  to  the 
whole  of  what  was  written  at  the  time  he  last  made  his  sig- 
nature. In  the  goods  of  Cottrell,  3  S.  &  T.  419 ;  33  L.  J.  106. 

"Where  the  signature  of  the  testator  and  of  the  attesting 
witnesses  was  made,  not  on  the  paper  on  which  the  will 
was  written,  but  on  a  piece  of  paper  attached  to  it  by 
being  pasted,  this  was  held  to  be  a  good  execution  within 
15  &  16  Yict.  c.  24,  s.  1.  "  The  signature  being  so  placed 
"  at  the  end  of  the  will  that  it  is  apparent  on  the  face  of 
"  it,  that  the  testator  intended  thereby  to  give  effect  to  the 
"  writing  signed  as  his  will."  Cook  v.  Lambert,  3  S.  &  T. 
46  ;  32  L.  J.  93  ;  In  the  goods  of  Oausden,  2  S.  &  T.  362  ; 
31  L.  J.  53. 


What 
amounts  to 
acknowledg- 
ment of 
testator's 
signature  in 


"What  constitutes  a  sufficient  Acknowledgment. 

An  acknowledgment  of  the  testator's  signature  may  be 
made  expressly  by  words,  or  by  implication — e.  g.,  by  the 
testator  producing  the  will  with  his  signature'  visibly 
apparent  on  the  face  of  it  to  the  witnesses,  and  requesting 
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them  to  subscribe  it.  Gaze  v.  Gaze,  3  Curt.  451 ;  Blake  v.  the  presence 
Knight,  ib.  547;  Ilott  v.  Genge,  3  Curt  172,  175;  by  ^^ 
gestures,  In  the  goods  of  Davis,  2  Roberts.  337 ;  In  the 
goods  of  Jones,  Deane  &  Swab.  3  ;  by  the  testator's  appa- 
rent assent  to  a  request  made  by  another  person  in  his 
presence  to  the  witnesses  to  subscribe  the  will,  his  signature 
being  visible  to  the  witnesses.  Faulds  v.  Jackson,  6  N.  of  C. 
Supp.  1;  Inglesant  v.  Inglesant,  3  L.  E.  172;  43  L.  J.  43. 

Where  a  testator  signed  his  will  in  the  presence  of  the 
attesting  witnesses,  who  saw  him  in  the  act  of  writing  on 
the  paper  containing  the  will,  which  the  Court  presumed 
to  be  his  signature,  and  then  by  his  request  subscribed 
their  names  to  the  paper,  the  attestation  was  held  to  be 
good,  although  they  did  not  know  he  was  executing  a  will, 
and  did  not  see  the  signature,  and  he  did  not  acknowledge  it. 
Smith  v.  Smith,  1  L.  E.  143 ;  35  L.  J.  65. 

Where  the  witnesses  are  unable  to  see  the  testator's  sig- 
nature, and  he  merely  requests  them  to  sign  without 
giving  them  any  explanation  of  the  nature  of  the  instru- 
ment they  are  signing,  there  is  not  a  sufficient  acknow- 
ledgment, Ilott  v.  Genge,  3  Curt.  160;  4  Moo.  P.  C. 
265  ;  Fischer  v.  Topham,  3  L.  E.  246  ;  44  L.  J.  47. 

But  where  the  testator  produces  a  paper,  and  gives  the 
witnesses  to  understand  that  it  is  his  will,  and  asks  them 
to  attest  it,  this  amounts,  although  they  did  not  see  his 
signature,  to  an  acknowledgment  of  it,  provided  the  Court 
is  satisfied  that  the  signature  was  there  at  the  time.  The 
leading  case  on  this  point  is  Beckett  v.  Hoice,  2  L.  E.  1  ; 
39  L.  J.  1 ;  in  which  Lord  Penzance  delivered  the  follow- 
ing judgment : 

"  The  Court  took  time  in  this  case,  in  order  to  consider  Beckett  v. 
"  the  former  decisions,  and  to  see  whether  any  case  already  ?°7e'  2 
"  decided  in  any  way  qualified  the  doctrine  propounded 
"  in  Gu-illim  v.  Gtcillim,  3  Sw.  &  Tr.  200;  29  L.  J.  31. 
"  The  question  for  my  decision  is,  whether  the  will  in  this 
"  case  was  properly  executed.  The  facts  are  these.  A 
"  few  days  before  the  will  was  executed,  the  testator  said 
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to  one  of  the  intended  witnesses  he  wished  him  to  come 
and  witness  his  will ;  to  the  other,  likewise,  he  said  he 
wanted  him  to  sign  a  paper,  but  did  not  mention  what 
paper.  In  accordance  with  an  arrangement  one  evening, 
at  the  appointed  horn-,  the  parties  met.  Both  the  wit- 
nesses having  arrived,  the  testator  produced  a  paper 
carefully  folded  up,  so  that  the  witnesses  could  not  see 
what  was  written  upon  it.  He  made  the  remark  in  the 
hearing  of  both  that  the  death  of  his  wife  necessitated 
an  alteration  in  his  affairs;  and  then  he  asked  the 
witnesses  to  sign  their  names,  which  they  did.  The 
sum  and  substance  is,  that  the  witnesses  did  not  see  the 
testator's  signature,  nor  did  the  testator  say  it  was  there, 
but  he  did  tell  one  witness  that  he  was  going  to  execute 
a  will,  and  indirectly  to  both  he  expressed  that  intention, 
for  he  told  them  that  some  alteration  was  necessary  in 
his  affairs  by  reason  of  his  wife's  death.  The  doctrine 
in  Qwillim  v.  GwilUm,  3  Sw.  &  Tr.  200;  29  L.  J.  31,  is 
this,  that  if  the  testator  produces  a  paper,  and  gives  the 
witnesses  to  understand  it  is  his  will,  and  gets  them  to 
sign  their  names,  that  amounts  to  an  acknowledgment 
of  his  signature,  if  the  Court  is  satisfied  that  the  signa- 
ture of  the  testator  was  on  the  will  at  the  time.  Whether 
that  decision  was  right  or  wrong,  I  have  not  to  deter- 
mine. It  was  founded  on  other  cases.  Provided  the 
testator  acknowledges  the  paper  to  be  his  will,  and 
his  signature  is  there  at  the  time,  it  is  sufficient.  I 
think  the  circumstances  in  this  case  come  up  to  the 
requirements  laid  down  in  Qwillim  v.  Qwillim.  AVhat 
the  testator  said  was  tantamount  to  saying  this  is  my 
will,  and  I  am  satisfied  that  the  signature  was  there  at 
the  time.  It  may  be  asked,  what  evidence  is  there  that 
the  signature  was  there?  If  direct  evidence  be  required, 
there  is  none  in  the  case  ;  but  the  Court  may  judge  from 
the  appearance  of  the  paper,  and  the  circumstances  of 
the  case  generally ;  and  on  this  head  there  was  quite  as 
much  evidence  as  in  QicHlim  v.  Qwillim.     In  that  ease 
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Sir  0.  Cresswell  said :  'If  it  were  necessary  to  have 
'  direct  evidence  that  the  name  of  the  testator  was  on 
'  the  will,  when  he  acknowledged  it  by  asking  them  to 
'  witness  his  will,  the  proof  of  the  execution  would  fail ; 
'  but  that  certainty  is  not  necessary.  ...  I  am,  therefore, 
'  at  liberty  to  judge  from  the  circumstances  of  this  case, 
'  whether  the  name  of  the  testator  was  on  the  will  at  the 
'  time  of  the  attestation  or  not.  It  is  hardly  likely  that 
'  this  testator,  who  knew  that  there  must  be  two  witnesses 
'  to  the  will,  did  not  know  that  he  must  sign  it  before 
'  they  did,  and  either  sign  it  or  acknowledge  it  in  their 
'  presence.'  Word  for  word,  these  observations  apply  to 
the  present  case.  The  testator  himself  wrote  an  attestation 
clause,  which,  although  not  in  the  ordinary  terms,  clearly 
shows  that  the  testator  knew  what  forms  are  required 
in  executing  a  will.  Sir  C.  Cresswell  concludes  thus : 
'  I  cannot,  therefore,  but  think  that  the  name  of  the 
'  testator  was  written  at  that  time,  and  that  by  asking 
'  these  old  ladies  to  witness  his  will  he  did  acknowledge 
'  his  signature.'  I  think  this  will  was  duly  executed, 
,and  I  decree  probate  of  it." 

It  is  necessary  that  the  signature  of  the  testator  should  Presence  of 
be   made  or  acknowledged  in  the  ioint  presence  of   the  at.testm8" 

°  .  -.  witnesses  at 

attesting  witnesses,  and  that  the  witnesses  should  attest  in  time  of  the 
the  presence  of  the  testator,  although  not  of  each  other.  ™knowi°d°-- 
Faulds  v.  Jackson,  6  Notes  of  Cases,  Supp.  1.  mentof 

Both  witnesses  must  attest  and  subscribe  after  the  signature, 
testator's  signature  has  been  made  or  acknowledged  to 
them,  when  both  were  present  at  the  same  time  (Cooper  v. 
Bochett,  4  Moore's  P.  C.  419 ;  Hindmarsh  v.  Charlton,  8 
H.  of  L.  167),  and  such  subscription  must  be  made  in  the 
presence  of  the  testator. 

What  constitutes  the  presence  of  the  testator  has  been  what  consti- 
the  subiect  of  some  discussion;  and  the  result  of  the  cases  tutes  a  valid 

.    ..    .  re   •  pi  •;  •  subscription 

is,  that  it  is  sufficient  for  the  witnesses  to  sign  in  such  a  of  an  attesting 
place  and  in  such  a  position  that  the  testator  might  have  wl  ness" 
seen  them  sign  if  he  had  chosen  to  look ;  but  if  he  could 
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not  see  them  sign  had  he  looked,  the  attestation  would  he 
bad.     In  the  goods  of  Colman,  3  Curt.  118. 

No  form  of  attestation  is  necessary;  but  to  make  a  valid 
subscription  and  attestation,  either  the  name  of  the  witness, 
or  some  mark  or  name  intended  to  represent  his  name, 
must  be  written  or  made  by  him  in  the  presence  of  the 
testator.  Thus,  a  witness  having  signed  simply  as  servant 
to  Mr.  Sperling  (the  testator),  having  been  told  by  the 
testator's  solicitor  to  sign  as  servant  to  Mr.  Sperling,  was 
held  to  be  a  good  attestation.  In  the  goods  of  Sperling,  3 
S.  &  T.  272  ;  33  L.  J.  25  ;  see  also  Rindmarsh  v.  Charlton, 
8  H.  of  L.  160  ;  1  S.  &  T.  433.  The  correction  of  an 
error  in  the  name  of  the  witness,  or  his  acknowledgment 
of  his  name,  or  the  adding  a  date  to  the  will,  would  not  be 
a  good  subscription.  In  the  goods  of  Maddock,  3L.  R.  169; 
43  L.  J.  29;  Hindmarsh  v.  Charlton,  8  H.  of  L.  160. 

The  Wills  Act  does  not  require  the  attesting  witnesses 
to  subscribe  their  names  on  any  particular  part  of  the 
instrument ;  what  is  required  is,  that  the  signatures  should 
be  on  the  face  of  the  instrument,  and  that  it  should  appear 
that  they  were  meant  to  attest  the  signature  of  the  testator. 
In  the  goods  of  Davis,  3  Curt.  748  ;  In  the  goods  of  Chamney, 
1  Roberts.  757  ;  see  also  Roberts  v.  Phillips,  4  E.  &  B. 
450,  upon  the  language  of  the  Statute  of  Frauds,  in  which 
the  same  words  are  used  with  regard  to  the  will  being- 
attested  and  subscribed  as  in  the  Wills  Act.  But  where 
there  are  two  testamentary  instruments  on  the  same  sheet 
of  paper,  the  subscription  of  the  witnesses  at  the  end  of  the 
first  instrument  was  held  not  to  be  a.  good  subscription  for 
the  second  paper.     /;;  the  goods  of  Taylor,  2  Roberts.  411. 

Where  the  deceased  signed  his  name  at  the  end  of  his 
will  on  the  tenth  sheet,  and  placed  his  initials  on  the  first 
nine  sheets,  and  two  out  of  the  three  witnesses  signed  their 
names  only  on  the  first  nine  sheets,  it  was  held  that  the 
testator's  signature  was  not  duly  attested.  Phipps  and 
Biddell  v.  Hall,  3  L.  R.  166. 

Where  a  will  was  executed  in  the  presence  of  two  wit- 
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nesses,  and  was  subscribed  by  them,  and  also  by  a  third  the  end  of  a 

person  who  was  a  residuary  legatee,  the  Court  received  ^r  the^ur^ 

evidence  to  account  for  the  signature  of  the  third  party,  Pose  of  at- 

and,  being  satisfied  that  it  was  not  written  for  the  purpose  testator's 

of  attesting  the  signature  of  the  deceased,  it  ordered  it  to  S1£nature> 

°  °  may  be  ex- 

be  excluded  from  the  probate.     In  the  goods  of  Shannon,  1  eluded  from 

L.  E.  661 ;  38  L.  J.  47.  tlie  Probate' 

Where  a  will  had  been  duly  executed,  and  many  years 
afterwards  the  testatrix  handed  over  the  will  with  her 
title  deeds  to  the  residuary  legatee  and  executor  (her 
nephew),  and  re-signed  the  will  herself;  and  her  nephew 
and  another  person,  by  her  request,  signed  their  names 
as  witnesses  to  the  transaction  of  the  delivery  of  the  will, 
the  nephew  signing  as  executor :  the  Court  held  this  not 
to  be  a  re-execution,  and  excluded  the  second  set  of  signa- 
tures from  the  probate.     Dunn  v.  Dunn,  1  L.  E.  277. 

But  where  a  witness  subscribed  a  will  by  the  testator's 
request,  in  the  double  character  of  executor  and  attesting 
witness,  this  was  held  to  be  a  good  attestation.  Griffiths 
v.  Griffiths,  2  L.  E.  300 ;  41  L.  J.  14. 

"Where  a  will  appears  to  be  duly  executed,  and  there  is 
a  complete  attestation  clause,  the  presumption  omnia  rite 
esse  acta  applies,  and  is  not  rebutted  by  the  defective 
memory  of  an  attesting  witness.  Where  the  attestation 
clause  is  incomplete,  the  presumption  also  applies,  but 
with,  less  force.  Where  the  attestation  clause  to  a  will  was 
informal,  and  the  memory  of  the  attesting  witness  was 
defective,  but  it  was  proved  that  the  will  was  signed  by 
the  deceased,  and  that  the  witness  had  been  in  the  room 
with  him  for  the  purpose  of  attesting  it,  the  presumption 
omnia  rite  esse  acta  was  held  to  prevail,  and  the  Court  pro- 
nounced for  the  will.  Vinnicomble  v.  Butler  and  another, 
3  S.  &  T.  580  ;  34  L.  J.  18. 

Testamentary  Capacity. 
The  onus  of  proving  that  the  deceased  had  testamentary  Testamentary 
capacity  at  the  time  of  the  execution  of  the  will,  is  on  the  caPacity- 
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party  relying  upon  the  will,  "  and  the  decree  of  the  Court 
"  must  Toe  against  its  validity,  unless  the  evidence,  on  the 
"  whole,  is  sufficient  to  establish  affirmatively  that  the  tes- 
"  tator  was  of  sound  mind  when  he  executed  it."  Symes 
v.  Green,  1  S.  &  T.  402  ;  28  L.  J.  83  ;  Sutton  v.  Sadler,  3 
E.  &  B.  (N.  S.)  87. 

On  the  question  as  to  what  amount  of  soundness  of  mind 
is  required  for  making  a  will,  Sir  James  Hannen,  in  Bur- 
dett  and  another  v.  Thompson  (3  L.  R.  72,  note),  says:  "The 
question  of  unsoundness  of  mind  is  one  of  degree,  and  it 
is  impossible  to  lay  down  any  abstract  proposition  of  law 
which  will  guide  you  in  determining  it.  Probably  the 
mind  of  no  person  can  be  said  to  be  perfectly  sound,  just 
as  the  body  of  no  person  can  be  said  to  be  perfectly  sound. 
The  question  is  — "Whether  there  was  such  a  degree  of 
unsoundness  of  mind  as  to  interfere  with  those  faculties 
which  ought  to  be  brought  into  action  in  making  a  will. 
If  you  are  at  liberty  to  draw  distinctions  between  various 
degrees  of  soundness  of  mind,then,whatever  is  the  highest 
degree  of  soundness  is  required  to  make  a  will.  From 
the  character  of  the  act  it  requires  the  consideration  of  a 
larger  variety  of  circumstances  than  is  required  in  other 
acts,  for  it  involves  reflection  upon  the  claims  of  the 
several  persons  who,  by  nature,  or  through  other  cir- 
cumstances, may  be  supposed  to  have  claims  upon  the 
testator's  bounty,  and  the  power  of  considering  these 
several  claims,  and  of  determining  in  what  proportions 
the  property  shall  be  divided  amongst  the  claimants; 
and,  therefore,  whatever  degrees  there  may  be  of  sound- 
ness of  mind,  the  highest  degree  must  be  required  for 
making  a  will." 

There  are  four  classes  of  persons  who  are  incapacitated 
from  making  a  valid  will  by  reason  of  mental  unsoundness : 
— 1.  Idiots;  2.  Lunatics;  3.  Persons  who  are  unsound 
through  visitation  of  Grod,  that  is,  from  sickness,  accident, 
or  old  age ;  4.  Persons  who  are  unsound  through  their 
own  acts,  namely,  drunkenness. 
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1.  An  idiot  is  a  person  whose  mind  has  been  continuously  I.  Idiots, 
unsound  from  his  infancy. 

2.  A  lunatic  is  a  person  who  is  usually  insane,  but  may  2.  Lunatics. 
have  lucid  intervals,  and,  dimng  such  lucid  intervals,  he  is 
competent  to  make  a  will. 

In  the  books  and  cases  insanity  is  divided  into  two  kinds, 
general  insanity,  and  partial  insanity. 

General  insanity  exists  where  the  mind  is  unsound  on  General 
multifarious  matters,  so  as  to  indicate  that  it  is  diseased  msam  y- 
throughout. 

Partial  insanity  exists  in  the  case  of  a  monomaniac  who  Partial 
has  insane  delusions,  limited  to  a  particular  subject,  or  to  insam  F- 
particular  subjects. 

A  person  whose  mind  is  generally  unsound  is  held  to  be 
incapable  of  making  a  valid  will  whilst  such  unsoundness 
continues. 

A  person  whose  mind  is  only  partially  unsound,  that  is, 
who  is  subject  to  one  or  more  monomanias  only,  and  who 
does  not  exhibit  indications  of  his  mind  being  diseased 
throughout,  was  held  by  the  Judicial  Committee  of  the 
Privy  Council  in  Waring  v.  Waring  (6  Moore,  P.  C.  341),  Waring  v. 
during  the  continuance  of  such  partial  unsoundness,  to  be  Moo.  p.'c. 
equally  incapable  of  making  a  will,  with  a  person  generally  34L 
deranged,  on  the  ground  that  the  mind  is  one  and  indivi- 
sible, and  therefore,  if  it  is  unsound  on  one  subject,  it  is  erro- 
neous to  suppose  that  such  mind  is  really  sound  on  other 
subjects,  and  that  no  confidence  can  be  placed  in  the  act  of 
a  diseased  mind,  however  rational  in  appearance,  because 
there  is  no  security  that  the  lurking  delusion,  the  real  un- 
soundness, does  not  mingle  itself  with  or  occasion  the  act 
under  consideration. 

This  doctrine  was  accepted  by  Lord  Penzance  in  Smith 
v.  Tebbett  (1  L.  E.  398;  36  L.  J.  97).  But  in  a  later  case 
{Banks  v.  Goodfellou;  L.  E.,  5  Q.  B.  549 ;  39  L.  J.,  Q.  B. 
237),  its  correctness  was  controverted  by  the  Court  of 
Queen's  Bench  in  the  judgment  of  that  Court  delivered 
by  Lord  Chief  Justice  Cockburn,  in  which  it  was  held, 

T.  M 
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Banks  v.  that  inasmuch  as  in  both  the  cases  of  Waring  v.  Waring 

Tj!r  and  Smith  v.  Tebbett,  the  delusions  of  the  deceased  were 

o  Q.  B.  549.  multifarious,  and  of  the  wildest  and  most  irrational 
character,  abundantly  indicating  that  the  mind  of  the 
testatrix  in  either  case  was  diseased  throughout,  and  as  in 
both  there  was  an  insane  suspicion  or  dislike  of  persons  who 
should  have  been  objects  of  affection,  and,  what  was  still  more 
important,  as  in  both  it  was  palpable  that  the  delusions  must 
have  influenced  the  testamentary  dispositions  impugned, 
they  were  cases  of  general  and  not  of  partial  insanity,  and 
that  the  doctrine  therefore  embraced  in  the  judgments  was 
wholly  unnecessary  to  the  particular  decisions,  and  that  this 
being  so  the  question  was  not  concluded  by  authority. 

The  Court  of  Queen's  Bench  conceded,  "  That  where  a 
"  delusion  has  had  [as  in  the  case  of  Dew  v.  Clark,  3  Add. 
"  79,  and  Haggard's  Special  Eeports],  or  is  calculated  to 
"  have  had,  an  influence  on  the  testamentary  disposition,  it 
"  must  be  held  to  be  fatal  to  its  validity.  Thus,  if,  as  occurs 
"  in  a  common  form  of  monomania,  a  man  is  under  a  delu- 
"  sion  that  he  is  the  object  of  persecution,  or  attack,  and 
"  makes  a  will  in  which  he  excludes  a  child  for  whom  he 
"  ought  to  have  provided  :  though  he  may  not  have  ad- 
"  verted  to  that  child  as  one  of  his  supposed  enemies,  it 
"  would  be  but  reasonable  to  infer  that  the  insane  condi- 
"  tion  had  influenced  him  in  the  disposal  of  his  property. 
"  But  where  the  delusion  must  be  taken  neither  to  have 
"  had  any  influence  on  the  provisions  of  the  will,  nor  to 
"  have  been  capable  of  having  any,  the  Court  held  that 
"  such  a  delusion  did  not  destroy  the  capacity  to  make  the 
"  will,  and  that  a  will  made  under  such  circumstances 
"  should  be  upheld."  lb.  561—570.  The  President  (Sir 
James  Hannen)  was  a  party  to  this  judgment,  and  adheres 
to  it  in  the  Probate  Court. 
Definitions  of  What  constitutes  an  insane  delusion  has  been  the  sub- 
delusion.         jec£  0^  argument  and  consideration  in  several  cases. 

In  the  leading  case  of  Dew  v.  Clark  (3  Add.  79 ;  Hag- 
gard's Special  Reports) ,  Sir  John  Nicholl  gives  the  follow- 
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ing  definition  of  what  a  delusion  is : — "  The  true  criterion, 
"  the  true  test,  of  the  absence  or  presence  of  insanity  I  take 
"  to  be  the  absence  or  presence  of  what,  used  in  a  certain 
"  sense  of  it,  is  comprisable  in  a  single  term,  namely,  delu- 
"  sion.  Wherever  the  patient  once  conceives  something 
"  extravagant  to  exist  which  has  still  no  existence  whatever 
"  but  in  his  own  heated  imagination,  and  wherever  at  the 
"  same  time,  having  once  so  conceived,  he  is  incapable  of 
"  being,  or  at  least  of  being  permanently,  reasoned  out  of 
"  that  conception,  such  a  patient  is  said  to  be  under  a  delu- 
"  sion  in  a  peculiar  half  technical  sense  of  the  term  ;  and 
"  the  absence  or  presence  of  delusion  so  understood  forms, 
"  in  my  judgment,  the  true  and  only  test  or  criterion  of 
"  absent  or  present  insanity.  In  short,  I  look  upon  delu- 
"  sion,  in  this  sense  of  it,  and  insanity,  to  be  almost,  if  not 
"  altogether,  convertible  terms  ;  so  that  a  patient  under  a 
"  delusion,  so  understood,  on  any  subject  or  subjects  in  any 
"  degree  is,  for  that  reason,  essentially  mad  or  insane  on 
"  such  subject  or  subjects  in  that  degree." 

In  Prinsej)  v.  Dyce  Sombre  (10  Moore,  P.  C.  247),  the 
Judicial  Committee  say  :  "  We  cannot  err  in  saying,  that 
"  insane  delusions  are  of  two  kinds — the  belief  in  things 
"  impossible  ;  the  belief  in  things  possible,  but  so  improb- 
"  able,  under  the  surrounding  circumstances,  that  no  man 
"  of  sound  mind  would  give  them  credit:  to  which  we  may 
"  add,  the  carrying  to  an  insane  extent  impressions  not  in 
"  their  nature  irrational." 

A  repulsion  to  children,  or  to  persons  having  natural  A  repulsion 
claims  on  a  testator's  bounty,  may  be  so  unreasonable  as  i°ay]^sons 
to  amount  to  a  delusion  and  so  invalidate  a  will.  natural  claims 

,    »  -,   i  •   •  n  •      i  on  a  testator's 

"  A  man  moved  by  capricious,  frivolous,  mean,  or  even  bounty  may 
"  bad  motives,  or  by  taking  an  unduly  harsh  view  of  the  amount  to  a 

delusion 

"  character  and  conduct  of  his  children,  may  by  will,  either 
"  partially  or  wholly,  disinherit  them ;  but  there  is  a  limit 
"  beyond  which  it  woidd  cease  to  be  only  a  harsh  unreason- 
"  able  judgment,  and  must  be  held  to  proceed  from  some 
"  mental  defect,  so  as  to  invalidate  the  will.    If  such  repul- 

m2 
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"  sion,  amounting  to  delusion  as  to  character,  is  shown  to 

"  have  existed  prior  to  the  execution  of  the  will,  it  will  be 

"  for  the  party  setting  up  that  document  to  establish  that 

"  the  delusion  was  inoperative  at  the  time  of  its  execution  ; 

"  and  the  jury,  in  determining  whether  or  not  the  delusion 

"  was  operative,  will  have  to  regard  the  contents  of  the 

"  will  and  the  circumstances  surrounding  its  execution." 

BougMon  v.  Knight,  3  L.  E.,  pp.  64—66,  69  and  76 ;  42 

L.  J.  25. 

Insanity  When  general  or  partial  insanity  is  once  established, 

estaUished       either  by  the  evidence  in  the  case,  or  by  the  finding  of  a 

the  onus  of      jury  under  a  commission  of  lunacy,  to  have  affected  a  tes- 

cessation  at      tator  prior  to  the  date  of  a  testamentary  instrument  im- 

the  time  of      punned,  the  rule  is,  that  the  onus  of  showing  the  cessation 

tin*  < ' \ f 'I'litiOil 

of  the  will  lies  of  the  insanity  at  the  time  of  its  execution  is  cast  upon  the 

^ptSul    Party  setting  up  the  instrument. 

the  will.  Thus,  Lord  Penzance  in  Smith  v.  Tebbett  (1  L.  E.  434; 

86  L.  J.  36),  says,  "If  unsoundness  extending  over  years 
"  be  once  proved  by  those  who  oppose  a  will,  there  is  no 
"  doubt,  as  a  proposition  of  law,  that  they  are  not  bound 
"to  carry  the  evidence  of  insane  actions  or  delusions  up 
"  to  the  very  moment  of  the  testament.  A  diseased  state 
"  of  mind  once  proved  to  have  established  itself  would  be 
"  presumed  to  continue,  and  the  burden  of  showing  that 
"  health  had  been  restored  falls  upon  those  who  assert  it." 
So  also  Sir  James  Hannen  in  Bonghton  v.  Knight,  3  L.  E. 
64  ;  42  L.  J.  25. 

So  also  the  Judicial  Committee  in  Prinsep  v.  Dyce  Sombre 
(10  Moo.  P.  C.  245),  held  that  where  a  jury  under  a  com- 
mission of  lunacy  had  found  the  deceased  to  be  of  unsound 
mind,  the  presumption  of  law  was,  that  the  verdict  of  the 
jury  was  well  founded,  and  that  the  deceased  continued 
lunatic  so  long  as  the  commission  was  not  superseded,  and 
that  the  onus  probandi  must  be  upon  whomsoever  asserts 
complete  or  partial  recovery. 

Where  a  person,  sometimes  sane  and  sometimes  insane, 
leaves  a  testamentary  paper  sounding  to  folly,  and  there  is 
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no  direct  proof  of  his  state  when  he  made  the  will,  it  would 
be  presumed  to  have  been  made  during  his  insanity. 
Arbery  v.  Astie,  1  Hagg.  219. 

A  person  by  the  visitation  of  Grod,  by  extreme  old  age  Testamentary 
or  by  some  other   infirmity  or  illness,    or  by  being   in  ^^J^f11688 
extremis,  may  be  unequal  to  the  important  act  of  disposing  arising  from 
of  his  property.     In  Haricood  v.  Baker  (3  Moo.  P.  C.  290),  iiineSs. 
Erskine,  J.,  in  delivering  the  opinion  of  the  Judicial  Com- 
mittee, says,  that  in  order  to  constitute  a  sound  disposing 
mind,  "  the  testator  must  not  only  be  able  to  understand 
"  that  he  is  by  his  will  giving  the  whole  of  his  property  to 
"  the  object  of  his  regard,  but  must  also  have  capacity  to 
"  comprehend  the  extent  of  his  property  and  the  nature  of 
"  the  claims  of  others  whom,  by  his  will,  he  is  excluding 
"  from  participation  in  that  property." 

When  a  man  is  drunk  or  under  the  influence  of  excessive  Testamentary 
drinking  he  is  incapable  of  making  a  will;  but  where,  ari'sin^from 
although  an  habitual  drunkard,  he  is  not  under  the  excite-  drunkenness, 
ment  of  liquor,  he  is  not  incapable  of  making  a  will.     Bil- 
linghurst  v.  Vicars,  1  Phill.  193 ;  AyreijN.mil,  2  Add.  206. 

Another  ground  for  invalidating  a  will,  is  that  its  exe-  Undue  influ- 
cution  was  obtained  by  undue  influence. 

The  onus  of  proving  undue  influence  is  on  the  party 
alleging  it. 

On  the  subject  of  undue  influence,  Chief  Baron  Eyre,  in  What  consti- 
Mountain  v.  Bennett  (1  Cox,  355),  says,  "There  is  another  infl^n^.116 
"  ground  which,  though  not  so  distinct  as  that  of  actual  Mountain  v. 
"  force,  nor  so  easy  to  be  proved,  yet  if  it  should  be  made  BennetL 
"  out,  would  certainly  destroy  the  will :    that  is,  if  do- 
"  minion  was  acquired  by  any  person  over  a  mind  of  suffi- 
"  cient  sanity  for  general  purposes,  and  of  sufficient  sound- 
"  ness  and  discretion  to  regidate  his  affairs  in  general ;  yet 
"  if  such  dominion  or  influence  were  acquired  over  him,  as 
"  to  prevent  the  exercise  of  such  discretion,  it  would  be 
"  equally  inconsistent  with  the  idea  of  a  disposing  mind." 

On  the  same  subject,  Lord  Penzance,  in  summing  up  in 
Hall  v.  Hall  (1  L.  R.  482 ;  37  L.  J.  40),  gave  the  follow-  Hall  v.  Hail. 
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ing  direction  to  the  jury:  "  To  make  a  good  will  a  man 
"  must  be  a  free  agent.  But  all  influences  are  not  unlaw- 
"  ful.  Persuasion,  appeals  to  the  affections,  or  ties  of 
"  kindred,  to  a  sentiment  of  gratitude  for  past  services,  or 
"  pity  for  future  destitution,  or  the  like, — these  are  all 
"  legitimate,  and  may  be  fairly  pressed  on  a  testator.  On 
"  the  other  hand,  pressure  of  whatever  character,  whether 
"  acting  on  the  fears  or  the  hopes,  if  so  exerted  as  to  over- 
"  power  the  volition  without  convincing  the  judgment,  is 
"  a  species  of  restraint  under  which  no  valid  will  can  be 
"  made.  Importunity  or  threats,  such  as  the  testator  has 
"  not  the  courage  to  resist,  moral  command  asserted  and 
"  yielded  to  for  the  sake  of  peace  and  quiet,  or  of  escaping 
"  from  distress  of  mind  or  social  discomfort, — these,  if  carried 
"  to  a  degree  in  which  the  free  play  of  the  testator's  judg- 
"  ment,  discretion,  or  wishes  is  overborne,  will  constitute 
"  undue  influence,  though  no  force  is  either  used  or 
"  threatened.  In  a  word,  a  testator  may  be  led  but  not 
"  driven ;  and  his  will  must  be  the  offspring  of  his  own 
"  volition,  and  not  the  record  of  some  one  else's." 
Boysew.  In  Boyse  v.  Eossborough  (6  H.  of  L.  Cases,  51),  Lord 

Eosslorough.  chancellor  Cranworth  says,  on  the  same  subject,  "  In  order 
evidence  by  "  to  set  aside  the  will  of  a  person  of  sound  mind,  it  is  not 
which  undue    u  sufficient  to  show  that  the  circumstances  attending:  its 

influence  may  .  .  .  ° 

be  esta-  "  execution  are  consistent  with  the  hypothesis  of  its  having 

b  is  ed.  «  ■^een  obtained  by  undue  influence.     It  must  be  shown 

"  that  they  are  inconsistent  with  a  contrary  hypothesis. 
"  The  undue  influence  must  be  an  influence  exercised  in 
"  relation  to  the  will  itself — not  an  influence  in  relation  to 
"  other  matters  or  transactions.  But  this  principle  must 
"  not  be  carried  too  far.  Where  a  jury  sees  that  at  and 
"  near  the  time  when  the  will  sought  to  be  impeached 
"  was  executed  the  alleged  testator  was,  in  other  impor- 
"  tant  transactions,  so  under  the  influence  of  the  person 
"  benefited  by  the  will,  that  as  to  them  he  was  not  a  free 
"  agent,  but  was  acting  under  undue  control ;  the  circuni- 
"  stances  may  be  such  as  fairly  to  warrant  the  conclusion, 
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"  even  in  the  absence  of  evidence  bearing  directly  on 
"  the  execution  of  the  will,  that  in  regard  to  that  also  the 
"  same  undue  influence  was  exercised." 

It  is  essential  to  the  validity  of  a  will,  that  the  testator  For  a  will  to 
should  know  and  approve  of  its  contents  at  the  time  of  its  testator  must 

execution.  know  and 

There  are  two  dicta  of  Sir  C.  Cresswell  in  Middlehur&t  v.  contents  at 
Johnson  (30  L.  J.  14) ,  and  in  Gunliffe  v.  Cross  (3  S.  &  T.  37 ;  ^^^ its 
32  L.  J.  68),  to  the  effect  that  a  man  may  make  a  good  will 
without  knowing  anything  of  its  contents.  The  correctness 
of  this  proposition  was  contested  in  Hasletoe  v.  Stobie  (1  L. 
E.  64 ;  35  L.  J.  18),  when  Lord  Penzance  ruled  that  on 
principle  and  authority  it  was  by  the  law  of  England 
essential  to  the  validity  of  a  will,  that  at  the  time  of  its 
execution  the  testator  should  know  and  approve  of  its  con- 
tents ;  and,  shortly  afterwards,  a  new  rule  of  the  Court  of 
Probate  was  issued,  permitting  the  setting  up  of  such  a  de- 
fence to  a  will  by  plea  (E.  40,  1865) ;  and  this  defence  is 
now  sanctioned  by  the  Judicature  Act.  (See  par.  3  of 
Form  of  Statement  of  Defence,  App.  1,  C.  No.  23.) 

The  question  as  to  the  nature  of  the  evidence  requisite 
to  establish  or  defeat  this  defence ;  and  as  to  the  party  on 
whom  the  onus  of  proving  the  defence  lies,  has  been  the 
subject  of  argument  and  decision  in  several  cases.  In 
Guardhouse  v.  Blackburn  (1  L.  E.  116  ;  35  L.  J.  116), 
Lord  Penzance  says,  "  After  much  consideration,  the 
following  propositions  commend  themselves  to  the  Court, 
as  rules  which,  since  the  statute  (1  Vict.  c.  26),  ought  to 
govern  its  action  in  respect  of  a  duly-executed  paper: — 
First,  that  before  a  paper  so  executed  is  entitled  to  pro- 
bate, the  Court  must  be  satisfied  that  the  testator  knew 
and  approved  of  the  contents  at  the  time  he  signed  it : 
secondly,  that,  except  in  certain  cases,  where  suspicion 
attaches  to  the  document,  the  fact  of  the  testator's  execu- 
tion is  sufficient  proof  that  he  knew  and  approved  the 
contents :  thirdly,  that  although  the  testator  knew  and 
approved  the  contents,  the  paper  may  still  be  rejected 
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"  on  proof  establishing,  beyond  all  possibility  of  mistake, 
"  that  he  did  not  intend  the  paper  to  operate  as  a  -will : 
"  fourthly,  that,  although  the  testator  did  know  and 
"  approve  the  contents,  the  paper  may  be  refused  probate, 
"  if  it  is  proved  that  any  fraud  has  been  purposely  prac- 
"  tised  on  the  testator  in  obtaining  his  execution  thereof: 
"  fifthly,  that,  subject  to  this  last  preceding  proposition, 
"  the  fact  that  the  will  has  been  duly  read  over  to  a 
"  capable  testator  on  the  occasion  of  its  execution,  or  that 
"  its  contents  have  been  brought  to  his  notice  in  any  other 
"  way,  should,  when  coupled  with  his  execution  thereof 5 
"  be  held  conclusive  evidence  that  he  approved  as  well  as 
"  knew  the  contents  thereof  :  sixthly,  that  the  above  rules 
"  apply  equally  to  a  portion  of  the  will  as  to  the  whole." 

In  Chare  v.  Cleare  (1  L.  E.  658;  38  L.  J.  81),  Lord 
Penzance  says:  "  That  the  testator  did  know  and  approve 
"  of  the  contents  of  the  alleged  will  is  part  of  the  burthen 
w'  of  proof  assumed  by  every  one  who  propounds  it  as  a 
"  will.  The  burthen  is  satisfied  prima  facie,  in  the  case  of  a 
"  competent  testator,  by  proving  that  he  executed  it.  But 
"  if  those  who  oppose  it  succeed  by  a  cross-examination 
"  of  the  witnesses,  or  otherwise,  in  meeting  this  prima 
"facie  case,  the  party  propounding  must  satisfy  the  tri- 
"  bunal  affirmatively  that  the  testator  did  really  know  and 
"  approve  of  the  contents  of  the  will  in  question  before  it 
"  can  be  admitted  to  probate." 
Nov.  187".  In  Phillips  v.  Longbourne  (not  reported),  Sir  Gr.  Jessel, 

M.  B.  (James,  L.  J.,  concurring) ,  held,  (on  the  attorney- 
general,  Sir  J.  Holker,  Dr.  Tristram  with  him,  moving 
for  a  new  trial),  that  where  the  capacity  of  the  testator 
was  admitted,  the  prima  facie  presumption  was  that  the 
testator  knew  and  approved  of  all  the  contents  of  a  will  he 
had  executed,  and  that  the  burthen  of  showing  affirma- 
tively that  he  did  not  know  and  approve  of  the  contents, 
or  of  any  portion  of  the  contents  of  such  will,  was  upon 
the  party  who  denied  such  knowledge  and  approval. 
In  Alter  v.  Atkinson  (1    L.  E.  670),  Lord  Penzance 
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directed  the  jury  thus: — "  If  you  are  satisfied  that  the  tes- 
"  tatrix  read  this  document,  then,  as  a  proposition  of  law, 
"  I  feel  bound  to  direct  you  that  she  must  be  taken  to  have 
"  known  and  approved  of  its  contents.  If,  being  of  sound 
"  mind  and  capacity,  she  read  this  residuary  clause,  the  fact 
"  that  she  afterwards  put  her  signature  to  it,  is  conclusive 
"  to  show  that  she  knew  and  approved  of  its  contents." 

The  above  propositions,  as  laid  down  by  Lord  Penzance 
in  the  last  two  cases,  came  under  review  in  the  House  of 
Lords  in  Fulton  v.  Andrew  (L.  P.,  7  Eng.  &  Ir.  Appeals, 
448 ;  44  L.  J.  17),  in  which  case  the  jury  had  found  that  the 
testator  was  of  sound  mind  at  the  time  of  the  execution  of 
the  will  propounded,  but  that  he  did  not  know  and  approve 
of  the  contents  of  the  residuary  clause,  containing  an  abso- 
lute bequest  of  his  residuary  estate  in  favour  of  two  strangers 
in  blood,  the  executors  and  plaintiffs,  and  who  were  instru- 
mental in  the  making  of  the  will.  The  evidence  was, 
that  one  of  them  read  the  will  over  to  the  testator  two 
days  before  its  execution,  and  left  it  with  him  until  the 
morning  of  its  execution.  There  was,  however,  a  discre- 
pancy between  the  written  instructions  for  the  will,  by 
which  the  residue  was  left  undisposed  of,  and  the  will 
itself,  which  gave  the  residue  to  the  plaintiffs,  and  it  was 
admitted  that  the  testator's  attention  was  not,  at  the  time 
of  its  execution,  drawn  to  this  discrepancy.  Mellor,  J.,  on 
this  evidence,  directed  the  jury  to  take  into  consideration 
the  discrepancies  between  the  instructions  for  the  will  and 
the  will  itself,  and  having  done  so,  to  determine  whether  the 
testator  had  known  and  understood  the  residuary  clause. 
The  jury  found,  as  before  stated,  on  this  issue  for  the 
defendants.  Upon  a  motion  for  a  new  trial,  Lord  Penzance 
held,  that  there  was  a  misdirection,  and  that  the  judge 
ought  to  have  told  the  jury,  that  if  they  were  satisfied  that 
the  testator  was  of  sound  mind  and  read  the  will,  or  had  it 
read  to  him,  and  after  that  executed  it,  they  were  bound  to 
find  that  he  knew  and  approved  of  the  contents  thereof 
including  the  residuary  clause,  and  made  the  rule  absolute 
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bandi  where 
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beneficiary 
has  taken 
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preparation  of 
the  will. 


to  enter  a  verdict  for  the  plaintiffs.  The  House  of  Lords 
reversed  this  decision,  upholding  the  ruling  of  Mellor,  J., 
and  the  verdict  of  the  jury.  Lord  C.  Cairns,  in  delivering 
his  judgment,  says: — "It  is  said,  that  it  has  been  estab- 
"  lished  by  certain  cases  {Guardhouse  v.  Blackburn  and 
"  Alter  v.  Atkinson),  that  in  judging  of  the  validity  of  a 
"  will,  or  of  part  of  a  will,  if  you  find  that  the  testator  was 
"  of  sound  mind,  memory  and  understanding,  and  if  you 
"  find,  farther,  that  the  will  was  read  over  to  him,  or  read 
"  over  by  him,  there  is  an  end  of  the  case ;  that  you  must 
"  at  once  assume  that  he  was  aware  of  the  contents  of  the 
"  will,  and  that  there  is  a  positive  and  unyielding  rule  of 
"  law  that  no  evidence  against  that  presumption  can  be 
"  received.  My  lords,  I  should  in  this  case,  as  indeed  in 
"  all  other  cases,  greatly  deprecate  the  introduction  or 
"  creation  of  fixed  and  unyielding  rules  of  law  which  are 
"  not  imposed  by  act  of  parliament.  I  think  it  would  be 
"  greatly  to  be  deprecated  that  any  positive  rule  as  to 
"  dealing  with  a  question  of  fact  should  be  laid  down,  and 
"  laid  down  now  for  the  first  time,  unless  the  legislature 
"  has,  in  the  shape  of  an  act  of  parliament,  distinctly 
"  imposed  that  rule. 

"  But,  now,  let  us  see  what  is  the  authority  for  the 
"  imposition  of  such  a  fixed  and  unyielding  rule  of  law. 
"  Before  looking  at  the  two  cases  which  were  cited,  I  will 
"  take  the  liberty  of  reminding  your  lordships  of  the  law 
"  which  has  been  laid  down  in  general  terms  as  to  the 
"  mode  of  dealing  with  testamentary  instruments  like  the 
"  present,  where  persons  who  are  strangers  to  the  testator, 
"and  who  themselves  have  obtained  or  conducted  the  making 
"  of  the  will,  are  the  persons  benefiting  by  the  will.  In  the 
"  well-known  case  of  Barry  v.  Butlin  (2  Moo.  P.  C.  480), 
"  before  the  Judicial  Committee  of  the  Privy  Council,  Mr. 
"  Baron  Parke,  delivering  the  opinion  of  the  Judicial  Coni- 
"  mittee,  said  this  : — (1)  '  The  rules  of  law  according  to 
"  '  which  cases  of  this  nature  are  to  be  decided  do  not  admit 
"  '  of  any  dispute,  so  far  as  they  are  necessary  to  the  deter- 
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"  '  mination  of  the  present  appeal,  and  they  have  been 
"  '  acquiesced  in  on  both  sides.  These  rules  are  two  :  the 
"  '  first,  that  the  onus  probandi  lies  in  every  case  upon  the 
"  '  party  propounding  a  will,  and  he  must  satisfy  the 
"  '  conscience  of  the  Court,  that  the  instrument  so  pro- 
"  '  pounded  is  the  last  will  of  a  free  and  capable  testator.  The 
"  '  second  is,  that  if  a  party  writes  or  prepares  a  will  under 
"  '  which  he  takes  a  benefit,  that  is  a  circumstance  that 
"  '  ought  generally  to  excite  the  suspicion  of  the  Court, 
"  '  and  calls  upon  it  to  be  vigilant  and  jealous  in  examin- 
"  '  ing  the  evidence  in  support  of  the  instrument,  in  favour 
"  '  of  which  it  ought  not  to  pronounce  unless  the  suspicion 
"  '  is  removed,  and  it  is  judicially  satisfied  that  the  paper 
"  '  propoimded  does  express  the  true  will  of  the  deceased. 
"  '  These  principles,  to  the  extent  that  I  have  stated,  are 
"  '  well  established.  The  former  is  undisputed.  The 
"  '  latter  is  laid  down  by  Sir  John  Nicholl,  in  substance,  in 
"  'Paske  v.  Ollatt  (2  Phil.  323) ;  Ingram  v.  Wyatt  (1  Hagg. 
"  '  388) ;  BilUnghurstv.  Vickers  (1  Phil.  187) ;  and  is  stated 
"  '  by  that  very  learned  and  experienced  judge  to  have 
"  '  been  handed  down  to  him  by  his  predecessors,  and  this 
"  '  tribunal  has  sanctioned  and  acted  upon  it  in  a  recent 
"  '  case.'  That  recent  case  was  the  case  of  Baker  v.  Batt 
"  (2  Moo.  P.  C.  317).  Now,  my  lords,  bearing  in  mind  the 
"  general  principles  there  enunciated,  let  me  direct  your 
"  lordships'  attention  to  the  two  cases  occurring  in  the 
"  Court  of  Probate,  and  heard  before  the  very  learned  judge 
"  from  whose  decision  the  present  appeal  comes,  two  cases 
"  which  were  referred  to  in  the  argument  of  this  case.  The 
"  one  is  the  case  of  After  v.  Atkinson,  in  which  there  is  a 
"  report  of  a  charge  of  Lord  Penzance  to  a  jury.  In  that 
"  case  the  jurors,  it  appears,  were  discharged,  as  they  could 
"  not  agree  upon  a  verdict ;  but  this  is  the  portion  of  the 
"  charge  which  was  referred  too.  I  should  state  that  that 
"  was  a  case  in  which,  as  here,  a  solicitor  who  was  a 
"  stranger  to,  or  at  least  not  a  relative,  of  the  testatrix,  was 
"  named  as  the  residuary  legatee  under  the  will ;  but  the 
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"  execution  of  the  will  by  the  testatrix  was  performed  in 
"  the  presence  of  another  solicitor.  Lord  Penzance  there 
"  addresses  the  jury  in  these  terms  : — '  The  question  of  fact 
"  'is,  did  Mrs.  Newconibe  really  ever  read  the  contents  of 
"  '  this  document  ?  If  you  are  satisfied  she  read  it,  then, 
"  '  as  a  proposition  of  law,  I  feel  bound  to  direct  you  that 
"  '  she  must  be  taken  to  have  known  and  approved  of  its 
"  '  contents.  If,  being  of  sound  mind  and  capacity,  she 
"  '  read  this  residuary  clause,  the  fact  that  she  afterwards 
"  '  put  her  signature  to  it  is  conclusive  to  show  that  she 
"  '  knew  and  approved  of  its  contents.  Reflect  on  the 
"  '  contrary  proposition.  Suppose  that  a  long  will  with  a 
"  '  number  of  complicated  arrangements  is  read  to  a  com- 
"  '  petent  testator,  and  is  executed  by  him,  if  we  were 
"  '  permitted  some  time  after  his  death  to  enter  into  a 
"  '  discussion  as  to  how  far  he  understood  and  appreciated 
"  '  the  bearings  of  all  the  different  parts  of  the  will,  we 
"  '  should  upset  half  the  wills  in  the  country.  Once  get 
"  '  the  facts  admitted  or  proved  that  a  testator  is  capable, 
"  '  that  there  is  no  fraud,  that  the  will  was  read  over  to  him, 
"  '  and  that  he  put  his  hand  to  it,  and  the  question  whether 
"  '  he  knew  and  approved  of  the  contents  is  answered.' 

"  My  lords,  although  I  do  not  think  it  necessary  in  the 
"  present  case  to  determine  the  question,  I  do  not  know 
"  that  there  is  anything  in  that  direction,  taken  as  a 
"  whole,  to  which  I  could  venture  to  make  any  objection  ; 
"  but  you  will  observe  the  very  important  qualification — I 
"  say,  '  taken  as  a  whole.'  In  the  first  place,  the  jury 
"  must  be  satisfied  that  the  will  was  read  over,  and  in  the 
"  second  place  must  also  be  satisfied  that  there  was  no 
"  fraud  in  the  case.  Now,  applying  these  observations  to 
"  the  present  case,  I  will  ask  your  lordships  to  observe 
"  that  we  have  no  means  of  knowing  what  was  the  view 
"  which  the  jury,  in  the  present  case,  took  with  regard  to 
"  the  reading  over  of  the  will.  The  only  witnesses  upon 
"  the  subject  were  those  witnesses  who  themselves  were 
"  propounding  the  will.     No  person  else  was  present — no 
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"  person  else  knew  anything  upon  the  subject.    It  appears 

"  that  these  witnesses  stated  either  that  the  will  was  read 

"  over  to  the  testator,  or  that  it  had  been  left  with  him 

"  over-night  for  the  purpose  of  being  read  over.     The 

"  jury  may,  or  may  not,  have  believed  that  statement,  or 

"  may  have  thought,  even  if  there  had  been  some  reading 

"  of  the  will,  that  that  reading  had  not  taken  place  in  such  There  should 

"  a  way  as  to  convey  to  the  mind  of  the  testator  a  due  rgadiii™per 

"  appreciation  of  the  contents  and  effects  of  the  residuary  or  explana- 

"  clause ;  and  it  may  well  be  that  the  jurors,  finding  a  wm  so  as 

"  clear  expression  of  the  intention  of  the  testator,  or  what  to  convey to 

"  they  may  have  thought  to  be  a  clear  expression  of  the  mind  the 

"  intention  of  the  testator,  in  the  instructions  for  the  will,  contents  and 

'  '   eitects  oi  its 

"  were  not  satisfied  that  there  was  any  such  proper  read-  dispositions. 
"  ing  or  explanation  of  the  will   as  would   apprise   the 
"  testator  of  the  change,  if  there  was  a  change,  between 
"  the  instructions  and  the  will. 

"  But,  my  lords,  moreover,  how  does  the  qualification 
"  that  there  must  be  no  fraud  bear  upon  the  present  case  ? 
"  It  is  very  difficult  to  define  the  various  grades  or  shades 
"  of  fraud ;    but  it  is  a  very  important  qualification  to 
"  engraft  upon  the  general  state  of  things,  that  the  read- 
"  ing  over  of  a  will  to  a  competent  testator  must  be  taken 
"  to  have  apprised  him  of  the  contents.     If  your  lord- 
"  ships  find  a  case  in  which  persons  who  are  strangers  to 
"  the  testator,  who  have  no  claim  upon  his  bounty,  have 
"  themselves  prepared,  for  their  own  benefit,  a  will  dis- 
"  posing  in  their  favour  of  a  large  portion  of  the  property 
"  of  the  testator ;  and  if  you  submit  that  case  to  a  jury,  The  failure 
"  it  may  well  be  that  the  jury  may  consider  that  there  °f, a  Party> 
"  was  a  want,  on  the  part  of  those  who  propounded  the  prepared  a 
"  will,  of  the  execution  of  the  duty  which  lay  upon  them,  own  favour 
"  to  bring  home  to  the  mind  of  the  testator  the  effect  of  to  bring 
"  his  testamentary  act ;  and  that  that  failure  in  performing  testator's 
"  the  duty  which  lay  upon  them  amounted  to  a  greater  or  "S1"*  thpe 
"  less  degree  of  fraud  on  their  part.     The  qualification  of  his  testa- 
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mentary  act,    "  Lord  Penzance  in  the  charge  I  have  read  may  entirely 

"  The  other  case  which  came  before  the  same  learned 
"  judge  is  that  of  Guardhouse  v.  Blackburn.  In  that  case 
"  the  learned  judge  laid  down  certain  propositions  which 
"  he  said  commended  themselves  to  his  mind  as  rules 
"  which  since  the  statute  ought  to  govern  his  action  in 
"  respect  of  a  duly  executed  paper  ;  and  the  statement  of 
"  those  rules  was  this  : — 

"  '  Thirdly,  although  the  testator  knew  and  approved 
"  '  the  contents,  the  paper  may  still  he  rejected,  on  proof 
"  '  establishing,  beyond  all  possibility  of  mistake,  that  he 
"  '  did  not  intend  the  paper  to  operate  as  a  will.  Fourthly, 
"  '  that  although  the  testator  did  know  and  approve  the 
"  '  contents,  the  paper  may  be  refused  probate  if  it  be 
"  '  proved  that  any  fraud  has  been  purposely  practised  on 
"  '  the  testator  in  obtaining  his  execution  thereof.  Fifthly, 
"  '  that,  subject  to  this  last  preceding  proposition,  the  fact 
"  '  that  the  will  has  been  duly  read  over  to  a  capable 
"  '  testator  on  the  occasion  of  its  execution,  or  that  its 
"  '  contents  have  been  brought  to  his  notice  in  any  other 
"  '  way,  should,  when  coupled  with  his  execution  thereof, 
"  '  be  held  conclusive  evidence  that  he  approved  as  well  as 
"  '  knew  the  contents  thereof.' 

"  Therefore,  my  lords,  I  come  to  the  conclusion  that, 
"  even  if  these  rules,  laid  down  in  this  way  by  Lord 
"  Penzance  are  to  be  accepted  as  rules  which  should  be 
"  applied  to  the  case  of  every  testamentary  instrument, 
"  still,  with  regard  to  the  present  case,  they  do  not  carry 
"  to  my  mind  any  persuasion  that  there  was  a  non- 
"  direction,  on  the  part  of  the  learned  judge  who  tried  the 
"  cause,  in  a  matter  which  he  ought  to  have  laid  before 
"  the  jury.  It  appears  to  me  that,  consistently  with  the 
"  rules  mentioned  by  Lord  Penzance,  the  jurors  here 
"  may  not  have  been  satisfied  that  there  was  a  proper 
"  reading  of  the  will  to  the  testator,  or  may  have  been 
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"  satisfied,  after  hearing  all  the  facts  submitted  to  them 
"  by  Mr.  Justice  Mellor,  that  there  was  on  the  part  of 
"  those  who  propounded  the  will  such  a  dereliction  of 
"  duty,  such  a  failure  of  duty  on  their  part,  as  amounted 
"  to  that  degree  of  fraud  to  which  Lord  Penzance  refers 
"  in  the  rules  I  have  mentioned." 

There  are  other  defences  which  may  be  set  up  to  a  will 
in  addition  to  those  specified  in  the  form  of  a  statement  of 
defence  given  in  the  schedule  to  the  Judicature  Act ;  e.  g., 

(1.)  That  the  paper,  though  testamentary  on  the  face  of  A  sham  will, 
it,  and  duly  executed,  was  executed  by  the  deceased 
without  any  intention  that  it  should  aifect  the  disposition 
of  his  property  after  death ;  in  other  words,  that  it  was 
executed  as  a  sham  will.  Lister  v.  Smith,  3  S.  &  T.  282  ; 
33  L.  J.  29  ;  Trevelyan  v.  Trevelyan,  1  Phill.  149  ;  Nichols 
v.  Nichols,  2  Phill.  180. 

(2.)  That  the  deceased  had  subsequently  to  the  execu-  Revocation  of 
tion  of  the  will  contracted  a  marriage  valid  by  the  law  of  a  wil* b^  n 

°  J  marriage  of 

England.  testator. 

By  1  Yict.  c.  26,  s.  18,  "  Every  will  made  by  a  man  or 
woman  shall  be  revoked  by  his  or  her  marriage  (except 
a  will  made  in  exercise  of  a  power  of  appointment), 
when  the  real  or  personal  estate  thereby  appointed 
would  not,  in  default  of  such  appointment,  pass  to  his 
or  her  heir,  customary  heir,  executor,  or  administrator, 
or  the  person  entitled  as  his  or  her  next-of-kin,  under 
the  Statute  of  Distributions." 
But  where  a  will  has  been  made  in  execution  of  a 
power,  and  the  property  disposed  of  by  the  will  would,  in 
default  of  appointment,  pass  by  virtue  of  the  limitations 
contained  in  the  instrument  creating  the  power  to  the 
heir-at-law,  customary  heir,  executor,  administrator,  or 
next-of-kin,  under  the  Statute  of  Distributions,  the  mar- 
riage of  the  appointor  will  not  revoke  such  will.  In  the 
goods  ofMtzroy,  1  S.  &  T.  133. 

(3.)  That  the  will  propounded  has  been  revoked  either  win  revoked 
expressly  or  by  implication  by  a  will  or  other  testamentary  bF  a  9ubse- 
paper  of  later  date. 
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mentary 
paper  ex- 
pressly or  by 
implication. 

Sect,  20. 


An  appoint- 
ment under  a 
general  power 
not  revoked 
by  a  revoca- 
tory clause  in 
general  terms. 


By  sect.  20  of  1  Vict.  c.  26,  "  No  will  or  codicil,  or  any 
"  part  thereof,  shall  be  revoked  otherwise  than  as  afore- 
"  said,  or  by  another  will  or  codicil  executed  in  manner 
"  hereinbefore  required,  or  by  some  writing  declaring  an 
"  intention  to  revoke  the  same,  and  executed  in  the 
"  manner  in  which  a  will  is  hereinbefore  required  to  be 
"  executed,  or  by  the  burning,  tearing,  or  otherwise 
"  destroying  the  same  by  the  testator,  or  by  some  person 
"  in  his  presence  and  by  his  direction,  with  the  intention 
"  of  revoking  the  same." 

Where  a  testamentary  paper  contains  express  words  of 
revocation  of  all  testamentary  dispositions  of  prior  date 
no  difficulty  arises  as  to  the  effect  of  such  revocatory 
clause. 

But  a  will  made  in  execution  of  a  general  power  of 
appointment  is  not  revoked  by  a  revocatory  clause  in 
general  terms  and  containing  no  reference  to  the  general 
power.  In  the  goods  of  Merritt,  1  S.  &  T.  112  ;  In  the  goods 
of  Graham,  3  S.  &  T.  69  ;  32  L.  J.  113. 

But  where  there  is  no  express  revocatory  clause,  and  the 
only  revocation  (if  any)  is  by  implication,  the  question 
frequently  is  not  one  of  easy  solution. 

Where  the  dispositions  of  the  subsequent  will  are  wholly 
inconsistent  with  those  contained  in  the  prior  will,  the 
subsequent  will  works  a  total  revocation  of  the  prior  one. 
Thus,  where  the  latter  will  contains  a  complete  disposition 
of  the  testator's  property,  the  earlier  will  is  thereby  re- 
voked. 

But  the  mere  fact  that  the  later  will  contains  the 
expression,  "  This  is  my  last  will  and  testament,"  does  not 
alone  work  a  revocation  of  all  previous  testamentary 
papers,     ditto  v.  Gilbert,  9  Moo.  P.  C.  131. 

Where  there  are  two  testamentary  papers,  each  pro- 
fessing in  form  to  be  the  last  will  of  the  deceased,  the 
Court,  in  determining  whether  one  or  both  of  them  are 
entitled  to  probate,  must  be  guided  by  the  consideration, 
not  whether  the  testator  intended  them  both  to  form  his 
will,  but  what  dispositions  of  his  property  as  collected 
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from  the  language  of  all  the  papers  he  designed  to  revoke 
or  retain.  So  that  where  a  subsequent  testamentary  paper 
is  only  partly  inconsistent  with  one  of  an  earlier  date,  the 
latter  instrument  is  only  revoked  as  to  those  parts  where  it 
is  inconsistent,  and  both  of  the  papers  are  entitled  to 
probate.     Lemage  v.  Goodban,  1  L.  R.  57 ;  35  L.  J.  28. 

4.  That  the  will  was  revoked  by  the  same  having  been 
burnt,  torn,  or  otherwise  destroyed,  by  the  testator,  or  by 
some  person  in  his  presence,  and  by  his  direction,  with  the 
intention  to  revoke  the  same.     1  Vict.  c.  26,  s.  20. 

(a)  A  will  may  be  revoked  by  the  act  of  burning. 

There  must  be  an  actual  burning  to  some  extent.  An  Revocation  by 
attempt  (not  carried  into  effect),  coupled  with  an  intention  urmn8"- 
to  burn,  will  not  work  a  revocation.  Thus  in  Doe  v. 
Harris,  6  A.  &  E.  209,  a  testator  threw  a  will  on  the  fire 
with  the  intention  of  destroying  it.  A  devisee  snatched 
it  off  against  his  wishes,  and  afterwards  promised  him  to 
burn  it,  but  never  did.  The  envelope,  but  no  part  of  the 
will,  was  affected  by  the  fire.  The  Court  of  Queen's  Bench 
held  that  the  will,  so  far  as  it  related  to  freehold  property, 
was  not  revoked,  as  there  was  no  such  burning  as  would 
satisfy  the  Statute  of  Frauds,  and  this  decision  is  applicable 
to  1  Yict.  c.  26,  s.  20.  1  Williams  on  Executors,  8th  ed., 
139.  It  was  laid  down  in  this  case,  "that  there  must  be  a 
"  partial  burning  of  the  instrument  itself;  there  must  be  a 
"  burning  of  the  paper  on  which  the  will  is,  so  that  the 
"  instrument  no  longer  exists  as  it  was." 

(b)  A  will  may  be  revoked  by  the  act  of  tearing,  but  the 
act  must  have  been  completed  to  effect  a  revocation. 

Thus  in  Doe  v.  Perkes  (3  B.  &  A.  489),  where  the  testa-  Revocation  by 
tor,  in  a  fit  of  sudden  anger  against  one  of  the  devisees  °" 

under  his  will,  tore  it  twice  through  ;  but,  his  arm  being 
arrested  by  a  bystander,  and  his  anger  mitigated  by  the 
submission  of  the  devisee,  proceeded  no  further,  and,  after 
having  fitted  the  pieces  together,  and  finding  that  no  par- 
ticular word  had  been  obliterated,  said,  "  It  is  a  good  job 
"  it  is  no  worse;"  the  Court  of  King's  Bench  held  that  the 

T.  N 
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jury  were  right  in  finding  that  there  was  no  revocation. 
See  also  In  the  goods  of  Colberg,  2  Curt.  832. 

Again,  in  Elms  v.  Elms  (1  S.  &  T.  155 ;  27  L.  J.  96), 
the  testator  was  on  orders  for  India,  and  having  expressed 
an  intention  to  make  a  new  will,  tore  his  will  almost  in  two 
pieces,  but  was  stopped  by  the  exclamations  of  persons  in 
the  room  as  to  the  danger  of  destroying  the  existing  will 
before  making  another,  and  then  let  the  will  fall  on  the 
ground,  "and  in  a  few  minutes  picked  it  up  and  refused  to 
burn  it.  It  was  replaced  in  his  drawers,  and  he  afterwards 
burnt  other  papers  when  about  to  sail  for  India,  but  not 
the  will,  to  which  his  attention  was  at  the  time  drawn,  and 
he  subsequently  showed  a  paper,  which  he  called  his  will, 
to  the  principal  legatee.  He  sailed  for  India,  still  express- 
ing his  intention  of  making  a  new  will.  Sir  C.  Cresswell 
held,  that,  in  order  to  revoke  a  will  by  tearing,  it  is  not 
necessary  to  rend  it  into  more  pieces  than  it  originally  con- 
sisted of,  but  that  it  is  sufficient  if  the  testator  intended  the 
tearing  actually  done  of  itself  to  work  a  revocation,  with- 
out any  further  act ;  but  that  in  this  case,  there  being  satis- 
factory evidence  that  the  paper  had  been  duly  executed, 
and  no  evidence  to  prove  that,  by  partial  tearing,  the  testa- 
tor had  carried  into  effect  the  original  intention  he  had  to 
revoke  the  instrument,  it  was  entitled  to  probate. 

Cutting  is  equivalent  to  tearing. 

Where  a  testator  tears  or  cuts  away  his  own  signature 
to  the  will,  or  the  signatures  of  either  of  the  attesting  wit- 
nesses, this  amounts  to  a  revocation.  Ilobbs  v.  Knight,  1 
Curt.  768 ;  In  the  goods  of  Gullan,  1  S.  &  T.  23 ;  27  L.  J. 
15. 

But  where  a  testator  tears  or  cuts  away  only  a  portion 
of  a  will,  leaving  his  own  signature,  or  the  signatures  of 
the  attesting  witnesses  untouched,  this  is  only  a  revocation 
of  the  portions  of  the  will  torn  or  cut  away.  Clarke  v. 
Scripps,  2  Roberts.  563. 
Interprets-  "  Otherwise  destroying  the  same."     This  must  be  a  de- 

tj°n  °f  •!.■        st ruction  ejusdem  generis,  as  burning  and  tearing,  excluding 
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cancelling.    Stephens  v.  Taprell,  2  Curt.  458  ;  Cheese  v.  Love-  "  otherwise 

joy,  2  P.  Div.  251;  46  L.  J.  66.  destroying." 

When  a  will  has  been  traced  into  the  testator's  custody,  A  will  which 

and  there  is  no  evidence  of  its  having  subsequently  gone  ^  custody 

out  of  his  custody,  and  it  is  not  forthcoming  at  his  death,  of  the  testa- 

, ,  .  .     „    „     .  ..  PC,,!,-,  i       tor,  aud  is  not 

there  is  a  prima  jacie  presumption  of  tact,  that  it  was  de-  found  at  his 

stroyed  by  him  animo  revocandi.     This  presumption  may  death  is  _ 

^  ^  ,  .  prima  lacie 

be  rebutted  by  probable  circumstances,  amongst  which  de-  presumed  to 
clarations  by  the  testator  of  unchanged  affection  and  inten-  gtroyed^by  e" 
tion  have  much  weight.     Patten  v.  Poulton,  1  S.  &  T.  55 ;  him. 
27  L.  J.  41;  Welsh  v.  Phillips,  1  Moo.  P.  0.  302. 

The  strongest  proof  of  adherence  to  the  will,  and  of  the 
improbability  of  its  destruction,  arises  from  the  contents  of 
the  will  itself.     Saunders  v.  Saunders,  6  N.  C.  522. 

5.  "Where  there  are  two  totally  inconsistent  wills,  of  the  Two  incon- 
same  date  or  undated,  and  there  is  no  satisfactory  evidence  S18tent  ^  s- 
to  show  which  of  the  two  was  last  executed,  neither  of  the 
wills  is  entitled  to  probate.    1  Williams  on  Executors,  8th 
ed.  169. 

When  a  will  has  been  revoked  in  one  of  the  modes  di-  A  c°dicil  not 

revoked  bv 

rected  by  1  Vict.  c.  26,  and  the  deceased  has  left  a  duly-  revocation 
executed  codicil  to  such  will,  which  has  not  by  any  act  of  °  jV^  ^  to 
his  been  expressly  revoked,  the  question  has  been  raised  as  a  codicil. 
to  whether  the  codicil  falls  with  the  will,  as  forming  part 
of  it.  By  the  law  prior  to  1  Vict.  c.  26,  a  codicil  was  held 
to  be  prima  facie  dependent  on  the  will,  and  unless  there 
was  evidence  that  it  was  intended  to  operate  separately  from 
the  will,  the  revocation  of  the  will  involved  the  revocation 
of  the  codicil.  In  Grimwood  v.  Cozens  and  others  (2  S.  & 
T.  364),  Sir  C.  Cresswell  decided  that  the  statute  had  not 
altered  the  law.  But  in  Black  v.  Jobling  (1  L.  P.  685 ;  38 
L.  J.  74),  Lord  Penzance,  after  a  careful  review  of  previous 
cases,  and  the  words  of  the  statute,  came  to  the  conclusion 
that  the  effect  of  the  statute  had  not  been  fully  considered 
in  the  previous  cases,  and  that  the  intention  of  sect.  20  of 
1  Vict.  c.  26  was  to  do  away  with  all  implied  revocations, 
and  that  therefore,  if  a  codicil  itself  was  not  revoked  by  one 

n  2 
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Revocation 
of  a  will 
executed  in 
duplicate. 


There  must 
be  the  animus 
revocandi  to 
work  a  revo- 
cation. 


Presumption 
as  to  revoca- 
t  tion  by  the  act 
of  a  testator 
which  has 
been  done 
when  it  was 
uncertain 
whether  he 
was  sane  or 
insane. 


of  the  modes  indicated  by  the  statute,  notwithstanding  the 
revocation  of  the  will,  it  was  entitled  to  probate.  See  also 
In  the  goods  of  Savage,  2  L.  E.  78;  39  L.  J.  25;  In  the  goods 
of  Turner,  2  L.  E.  403. 

When  a  will  has  been  executed  in  duplicate,  the  revoca- 
tion of  one  duplicate  by  any  of  the  modes  directed  by  the 
statute,  is  in  law  the  revocation  of  both.  Killican  v.  Parker, 
1  Lee,  662;  Boughey  v.  Morton,  3  Hagg.  191. 

To  effect  a  revocation,  there  must  be  an  intention  in  the 
testator  to  revoke.  Wherever,  therefore,  there  is  an  ab- 
sence of  such  intention, — as  when  a  will  is  burnt,  torn,  or 
otherwise  destroyed  by  a  testator  by  accident,  or  when  of 
unsound  mind,  or  under  an  erroneous  impression  of  law  or 
fact, — the  act  so  done  does  not  work  a  revocation. 

Where  a  will  has  been  in  the  custody  of  a  testator  at  a 
time  when  he  has  been  of  unsound  as  well  as  of  sound  mind, 
and  upon  his  death  it  is  discovered  to  have  been  torn  by 
him,  or  is  not  forthcoming,  the  burden  of  showing  that  it 
was  revoked  by  him,  by  tearing  or  by  destruction,  when  of 
sound  mind,  lies  upon  the  party  who  sets  up  the  revocation. 
Harris  v.  Berrall,  1  S.  &  T.  153;  Sprigge  v.  Sprigge,  1  L.  E. 
608;  38  L.J.  4. 

A  testator,  having  erased  a  clause  in  his  will  after  the 
execution,  asked  a  friend  to  make  a  fresh  copy  of  the  will, 
omitting  the  erased  clause.  The  copy  was  made ;  but  the 
person  who  made  it  by  mistake  omitted  several  other  clauses. 
The  copy  was  duly  executed,  and  the  omissions  were  not 
discovered  until  after  the  testator's  death,  both  wills  having 
remained  in  his  custody  up  to  that  time.  The  two  wills 
were  not  inconsistent  with  each  other,  and  the  latter  con- 
tained no  express  clause  of  revocation.  Probate  was  granted 
of  both  documents  upon  parol  evidence  of  the  circumstances 
under  which  they  were  drawn  up  and  executed,  as  together 
containing  the  deceased's  last  will  and  testament.  Birks 
v.  Birks,  4  S.  &  T.  23  ;  34  L.  J.  90. 

A  testator,  under  the  false  impression  that  his  will  was 
invalid,  tore   it   up.      Immediately  afterwards  on  recon- 
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sideration,  he  collected  the  pieces  and  placed  them  amongst 
his  papers  of  importance,  saying  they  would  be  of  use  to 
the  residuary  legatee  at  some  future  time,  and  preserved 
them  till  his  death.  Lord  Penzance  held,  that  as  the  act 
done  was  not  accompanied  by  an  intention  to  revoke,  the 
will  was  entitled  to  probate.  Giles  and  Clark  v.  Warren, 
2  L.  R.  401 ;  41  L.  J.  59. 

The  tearing,  cutting  or  destruction  of  a  will  by  a  testa-  Dependent 
tor  under  a  mistaken  impression  of  law  or  fact  is  techni-  £elatlv«l 
cally  termed  a  dependent  relative  revocation,  and  as  the 
act  was  conditional,  and  the  condition  is  unfulfilled, 
there  is  no  revocation.  Thus  where  a  testator  had  executed 
a  will  in  1864,  which  he  destroyed  in  1865,  with  an  inten- 
tion expressed  at  the  time,  that  he  wished  to  substitute  for 
it  a  will  of  1862,  which  he  held  in  his  hand,  Lord  Penzance, 
held  that  the  act  of  destruction  being  referable  solely  to 
his  intention  to  validate  the  will  of  1862,  and  that  act 
being  conditional,  and  the  condition  being  unfulfilled,  the 
will  of  1864  was  entitled  to  probate.  Powell  v.  Powell,  1 
L.  R.  209 ;  35  L.  J.  100. 

A  testatrix,  having  her  will  in  her  hand,  dictated  the 
alterations  she  desired  to  be  made  in  the  first  part  of  it  to  a 
friend,  who  wrote  them  down.  The  testatrix  feeling  unwell, 
desired  her  friend  to  stop  there,  and  then  tore  off  and  burnt 
so  much  of  her  will  as  had  been  covered  by  the  memorandum 
written  at  her  dictation.  This  memorandum,  together  with 
the  rest  of  the  will,  which  contained  the  residuary  clause 
and  the  signatures  of  the  testatrix  and  witnesses  and  the 
attestation  clause  intact,  was  placed  in  a  desk  by  the  testa- 
trix and  locked  up,  and  she  believed  when  she  did  so  that 
these  papers  constituted  a  new  will,  and  were  not  merely 
instructions  for  such  a  will : — Held,  that  it  was  a  case  of 
dependent  relative  revocation,  a  revocation  dependent  on 
the  papers  locked  up  constituting  a  new  will,  and  probate 
was  granted  of  the  original  will  as  contained  in  the  portion 
which  remained  and  the  draft  of  the  part  which  was 
destroyed.     Dancer  v.  Crabb,  3  L.  R.  98 ;  42  L.  J.  53. 
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CHAPTEE  XI. 


Reply. 


Form  of 
reply. 


What  allega- 
tions require 
to  be  specifi- 
cally denied. 


ALLEGATIONS  REQUIRING  SPECIFIC  DENIAL  IN  REPLY — 
RULE  AS  TO  PLEADING  FRESH  MATTER  IN  REPLY — RE- 
VIVAL OF  REVOKED  WILL — TIME  FOR  DELIVERY  OF  REPLY 
AND  SUBSEQUENT  PLEADINGS — ORDER  XXV.  CLOSE  OF 
PLEADINGS — ORDER  XXVI.  ISSUES — ORDERS  XVI.  AND  XXVII. 
AMENDMENTS   OF    WRIT  OF   SUMMONS   AND    OF   PLEADINGS 

ORDER  XXVIII.    DEMURRER — ORDER  XXIX.    DEFAULT   OF 

PLEADING  AND  OF  PLEADINGS. 

Order  XXIV. 

Reply. 
"  The  plaintiff  shall  deliver  his  reply,  if  any,  within  three 
"  weeks  after  the  defence  or  the  last  of  the  defences  shall 
"  have  been  delivered,  unless  the  time  shall  be  extended 
"  by  the  Court  or  a  judge."     R.  1. 

Form  of  Mep!//. 

"  1.  The  plaintiff  joins  issue  upon  the  statement  of  de- 
"  fence  of  the  defendant,  as  contained  in  the  first,  second, 
"  third,  fourth,  and  fifth  paragraphs  thereof. 

"2.  The  plaintiff  says  that  the  said  will  of  the  said  de- 
"  ceased,  dated  the  1st  of  January,  1873,  was  duly  revoked 
"  by  the  will  of  the  said  1st  of  October,  1873,  propounded 
"  by  the  plaintiff  in  his  statement  of  claim.'" 

Where  the  statement  of  defence  contains  a  charge  of 
undue  influence  or  of  fraud,  or  an  allegation  that  the  de- 
ceased at  the  time  of  the  execution  of  the  instrument  pro- 
pounded did  not  know  and  approve  of  its  contents,  or  any 
averment  other  than  a  denial  of  the  due  execution  of  the 
will,  and  of  the  testamentary  capacity  of  the  deceased  at 
the  time  of  its  execution,  the  plaintiff  should  in  his  reply 
specifically  traverse  the  charge  or  allegation  as  pleaded. 
See  Order  XIX.  Es.  20,  22 ;  Thorp  v.  Holdsuort/i,  3  Ch. 
Div.  637 ;  45  L.  J.,  Ch.  406  ;  Byrd  v.  Nunn,  7  Ch.  Div. 
284;  47  L.  J.,  Ch.  1. 
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A  plaintiff  is  entitled  to  reply  by  traverse,  confession, 
and  avoidance,  or  both  combined.  "  There  is  no  limit," 
says  James,  L.  J.,  in  Hall  v.  Eve  (4  Ch.  Div.  345,  C.  A. ; 
46  L.  J.,  Ch.  145),  "  as  to  what  may  be  said  in  reply, 
"  except  that  it  must  not  be  scandalous  or  irrelevant.  The 
"  plaintiff  is  left  as  much  at  liberty  in  his  reply  as  in  his 
"  statement  of  claim.  ...  It  is  no  part  of  the  statement 
"  of  claim  to  anticipate  the  defence,  and  to  state  what  the 
"  plaintiff  would  have  to  say  in  answer  to  it." 

Where  in  the  statement  of  defence  it  is  alleged  that  the  Revival  of  a 
will  propounded  by  the  plaintiff  has  been  revoked  by  a  W1 

subsequent  will  or  testamentary  paper,  the  plaintiff  may 
plead  the  revival  of  the  will  he  propounded,  by  a  will  or 
other  testamentary  paper  executed  subsequently  to  the 
execution  of  the  revoking  instrument. 

In  order  to  revive  a  revoked  will  by  a  subsequent  testa- 
mentary instrument,  the  revoked  will  must  be  in  existence 
at  the  time  of  the  execution  of  the  instrument  {Hall  v. 
Tokelove,  2  Eoberts.  318 ;  Rogers  v.  Goodenough,  2  S.  &  T. 
342 ;  31  L.  J.  49  ;  In  the  goods  of  Steele,  1  L.  E.  575  ;  37 
L.  J.  72,  n.),  and  it  must  also,  by  referring  in  adequate 
terms  to  the  revoked  will,  show  an  intention  to  revive  the 
same.  See  sect.  22  of  1  Vict.  c.  26.  "  And  be  it  further  l  Vict.  c.  26, 
"  enacted,  that  no  will  or  codicil,  or  any  part  thereof, 
"  which  shall  be  in  any  manner  revoked,  shall  be  revived 
"  otherwise  than  by  the  re-execution  thereof,  or  by  a 
"  codicil  executed  in  the  manner  hereinbefore  required, 
"  and  showing  an  intention  to  revive  the  same ;  and  when 
"  any  will  or  codicil  which  shall  be  partly  revoked,  and 
"  afterwards  wholly  revoked,  shall  be  revived,  such  revival 
"  shall  not  extend  to  so  much  thereof  as  shall  have  been 
"  revoked  before  the  revocation  of  the  whole  thereof,  unless 
"  an  intention  to  the  contrary  shall  be  shown." 

"  In  order  to  satisfy  the  requirement  of  the  statute  that  a 
"  testamentary  instrument  has  revived  the  revoked  will,  it 
"  must  show  an  intention  to  revive  the  same,  and  the  inten- 
"  tion  must  appear  on  the  face  of  the  instrument,  either  by 
"  express  words  referring  to  the  will  as  revoked  and  import- 
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"  ing  an  intention  to  revive  the  same,  or  by  a  disposition  of 
"  the  testator's  property  inconsistent  with  any  other  inten- 
"  tion,  or  by  some  other  expression  conveying  to  the  mind 
"  of  the  Court  with  reasonable  certainty  the  existence  of  the 
"  intention.  Since  the  passing  of  this  statute  a  will  cannot 
"  be  revived  by  mere  implication."  In  the  goods  of  Steele, 
see  infra. 

Thus  reference  in  a  codicil  to  a  revoked  will  by  its  date 

only  has  been  held  insufficient  to  revive  it  or  to  revoke  an 

intermediate  will,  where  there  was  no  evidence  on  the  face 

of  the  codicil  of  an  intention  to  revive  the  will  so  referred 

to  and  to  revoke  the  intermediate  will.     In  the  goods  of 

Steele,  1  L.  E.  575 ;  37  L.  J.  72,  n. 

Leave  re-  "  No  pleading  subsequent  to  reply  other  than  a  joinder 

subsequent       "  °^  issue  shall  be  pleaded  without  leave  of  the  Court  or  a 

pleadings.        "  judge,  and  then  upon  such  terms  as  the  Court  or  a  judge 

"  shall  think  fit."     E.  2. 

Time  for  de-         «  Subject  to  the  last   preceding   rule,  every  pleading 

and  subse-       "  subsequent  to  reply  shall  be  delivered  within  four  days 

quent  plead-    «  after  ^g  delivery  of  the  previous  pleading,  unless  the 

"  time  shall  be  extended  by  the  Court  or  a  judge."    E.  3. 

Leave  for  further  time  to  deliver  a  pleading  is  obtained 

by  an  order  of  the  registrar  made  on  summons. 

The  registrars  hear  applications  on   summons   at   the 

Principal  Probate  Eegistry,  Somerset  House,  every  Monday 

during  the  sittings  of  the  High  Court  at  12  at  noon, 

and  every  Wednesday  during  the  vacations  at  11.30  a.  m. 

The  following  is  the  form  of  a  summons : — 

Summons  {General  Form). 

"  In  the  High  Court  of  Justice.  18     .     No     . 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 

"  Between  Plaintiff, 

"  and 

Defendant. 

"  Let  all  parties  concerned  attend  one  of  the  registrars 
"  at  the  Probate  Eegistry  of  the  High  Court  of  Justice  at 
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"  Somerset  House,  Strand,  in  the  county  of  Middlesex, 
"  on  day  the  day  of  18     ,  at 

"  o'clock  in  the  noon,  on  the  hearing  of  an  appli- 

"  cation  on  the  part  of 
"  Dated  the  day  of  18     . 

"  This  summons  was  taken  out  by  of  solici- 

"  tor  for 

Order  for  Time. 
"  In  the  High  Court  of  Justice.  18     .     No.     . 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 

"  Registrar  in  Chambers. 
"  Between  ....     Plaintiff, 

"  and 
"  ....     Defendant. 

"  Upon  hearing  ,  and  upon  reading  the  affidavit  of 

"  filed  the  day  of  18     ,  and  , 

"  It  is  ordered  that  the  shall  have  time  and 

"  that  the  costs  of  this  application  be 
"Dated  the  day  of  18     ." 

Order  XXV. 

Close  of  Pleadings. 

"As  soon  as  either  party  has  joined  issue  upon  any 
"  pleading  of  the  opposite  party  simply  without  adding 
"  any  further  or  other  pleading  thereto,  the  pleadings  as 
"  between  such  parties  shall  be  deemed  to  be  closed." 

Order  XXVI. 

Issues. 
"  Where  in  any  action  it  appears  to  a  judge  that  the 
"  statement  of  claim  or  defence  or  reply  does  not  suffi- 
"  ciently  define  the  issues  of  fact  in  dispute  between  the 
"  parties,  he  may  direct  the  parties  to  prepare  issues,  and 
"  such  issues  shall,  if  the  parties  diifer,  be  settled  by  the 
"  judge." 
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Substitution 
or  addition  of 
plaintiff. 


Applications 
to  alter 
parties  may 
be  up  to  and 
at  the  trial. 


Where  a 
defendant  is 
added,  writ 
to  be 
amended. 


Amendments  of  "Writ  of  Summons  under  Orders 

XVI.  AND  XXVII. 

The  Court  or  a  judge  may  now  at  any  stage  of  an 
action  allow  the  writ  of  summons  to  be  amended,  by  the 
substitution  or  addition  of  a  plaintiff  or  defendant. 

"  Where  an  action  has  been  commenced  in  the  name  of 
"  the  wrong  person  as  plaintiff,  or  where  it  is  doubtful 
"  whether  it  has  been  commenced  in  the  name  of  the 
"  right  plaintiff  or  plaintiffs,  the  Court  or  a  judge  may, 
"  if  satisfied  that  it  has  been  so  commenced  through  a 
"  bond  fide  mistake,  and  that  it  is  necessary  for  the  deter- 
"  mination  of  the  real  matter  in  dispute  so  to  do,  order 
"  any  other  person  or  persons  to  be  substituted  or  added 
"  as  plaintiff  or  plaintiffs,  upon  such  terms  as  may  seem 
"  just."     Ord.  XVI.  E.  2. 

"  The  Court  or  a  judge  may,  at  any  stage  of  the  pro- 
"  ceedings,  either  upon  or  without  the  application  of  either 
"  party,  and  on  such  terms  as  may  appear  to  the  Court  or 
"  a  judge  to  be  just,  order  that  the  name  or  names  of 
"  any  party  or  parties,  whether  as  plaintiffs  or  as  defen- 
"  dants,  improperly  joined  be  struck  out;  and  that  the 
"  name  or  names  of  any  party  or  parties,  whether  plain- 
"  tiffs  or  defendants,  who  ought  to  have  been  joined,  or 
"  whose  presence  before  the  Court  may  be  necessary  in 
"  order  to  enable  the  Court  effectually  and  completely 
"  to  adjudicate  upon  and  settle  all  the  questions  involved 
"  in  the  action,  be  added."    Ord.  XVI.  E.  13. 

"  Any  application  to  add  or  strike  out  or  substitute  a 
"  plaintiff  or  defendant  may  be  made  to  the  Court  or  a 
"  judge  at  any  time  before  trial  by  motion  or  summons,  or 
"  at  the  trial  of  the  action  in  a  summary  manner."  Ord. 
XVI.  E.  14. 

"  Where  a  defendant  is  added,  unless  otherwise  ordered 
"  by  the  Court  or  judge,  the  plaintiff  shall  file  an  amended 
"  copy  of  and  sue  out  a  writ  of  summons,  and  serve  such 
"  new  defendant  with  such  writ  or  notice  in  lieu  of  service 
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"  thereof,  in  the  same  manner  as  original  defendants  are 
"  served."     Ord.  XVI.  II.  15. 

"  If  a  statement  of  claim  has  been  delivered  previously 
"  to  such  defendant  being  added,  the  same  shall,  unless 
"  otherwise  ordered  by  the  Court  or  judge,  be  amended 
"  in  such  manner  as  the  making  such  new  defendant  a 
"  party  shall  render  desirable ;  and  a  copy  of  such  amended 
"  statement  of  claim  shall  be  delivered  to  such  new  defen- 
"  dant  at  the  time  when  he  is  served  with  the  writ  of  sum- 
"  mons  or  notice,  or  afterwards,  within  four  days  after  his 
"  appearance."     Ord.  XVI.  E.  16. 

"  The  Court  or  a  judge  may,  at  any  stage  of  the  pro- 
"  ceedings,  allow  the  plaintiff  to  amend  the  writ  of  sum- 
"  mons,  in  such  manner,  and  on  such  terms,  as  may  seem 
"  just."     Ord.  XXVII.  R.  11. 

Amendment  of  Pleadings  under  Order  XXVII. 

Under  Order  XXVII.  amendments  of  pleadings  are 
allowed  to  be  made:  (1.)  By  the  party  pleading,  without  an 
order  of  the  judge  or  registrar,  subject  to  certain  limitations ; 
(2.)  By  order  of  the  judge  or  registrar  on  the  application 
of  the  party  pleading ;  (3.)  By  order  of  the  judge  or 
registrar  on  the  application  of  the  opposite  party,  on  the 
ground  that  the  pleading  is  immaterial  or  embarrassing. 

Thus  a  plaintiff  may  now  without  leave  amend  his 
statement  of  claim  once  at  any  time  before  the  expiration 
of  the  time  limited  for  replying,  and  the  defendant  who 
has  set  up  a  counter-claim  may  amend  such  counter-claim 
at  any  time  before  the  expiration  of  the  time  allowed  him 
for  pleading  to  the  reply  and  before  pleading  thereto, 
subject  to  the  amendment  being  disallowed  by  the  judge 
on  the  application  of  the  opposite  party. 

"  The   plaintiff   may,   without   any   leave,   amend  his  Amendment 
"  statement  of  claim  once  at  any  time  before  the  expira-  ^thout  leave 
"  tion  of  the  time  limited  for  reply  and  before  replying, 
"  or,  where  no  defence  is  delivered,  at  any  time  before  the 
"  expiration  of   four  weeks  from  the  appearance  of  the 
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"  defendant  who  shall  have  last  appeared."  Ord.  XXVII. 
R.  2. 

"  A  defendant  who  has  set  up  in  his  defence  any  set-off 
"  or  counter-claim  may,  without  any  leave,  amend  such 
"  set-off  or  counter-claim  at  any  time  before  the  expira- 
"  tion  of  the  time  allowed  him  for  pleading  to  the  reply, 
"  and  before  pleading  thereto,  or,  in  case  there  be  no 
"  reply,  then  at  any  time  before  the  expiration  of  twenty- 
"  eight  days  from  the  filing  of  his  defence."  Ord.  XXVII. 
R.  3. 

"  Where  any  party  has  amended  his  pleading  under 
"  either  of  the  last  two  preceding  rules,  the  opposite  party 
"  may,  within  eight  days  after  the  delivery  to  him  of  the 
"  amended  pleading,  apply  to  the  Court  or  a  judge  to 
"  disallow  the  amendment,  or  any  part  thereof ;  and  the 
"  Court  or  judge  may,  if  satisfied  that  the  justice  of  the 
"  case  requires  it,  disallow  the  same,  or  allow  it  subject  to 
"  such  terms  as  to  costs  or  otherwise  as  may  seem  just." 
Ord.  XXVII.  R.  4. 

"  Where  any  party  has  amended  his  pleading  under 
"  rule  2  or  3  of  this  order,  the  other  party  may  apply  to 
"  the  Court  or  a  judge  for  leave  to  plead  or  amend  his 
"  former  pleading  within  such  time  and  upon  such  terms 
"  as  may  seem  just,"     Ord.  XXVII.  R.  5. 

2  &  3.  For  amendments  by  order  of  the  judge  or 
registrar  on  the  application  of  the  party  pleading,  or  of 
the  opposite  party,  see  the  following  rules. 

"  The  Court  or  a  judge  may,  at  any  stage  of  the 
"  proceedings,  allow  either  party  to  alter  his  statement  of 
"  claim  or  defence  or  reply,  or  may  order  to  be  struck  out 
"  or  amended  any  matter  in  such  statements  respectively 
"  which  may  be  scandalous,  or  which  may  tend  to  preju- 
"  dice,  embarrass,  or  delay  the  fair  trial  of  the  action,  and 
"  all  such  amendments  shall  be  made  as  may  be  necessary 
"  for  the  purpose  of  determining  the  real  questions  or  ques- 
"  tion  in  controversy  between  the  parties."  Ord.  XXVII. 
R.  1. 
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"  In  all  cases  not  provided  for  by  the  preceding  rules  of  Application 
"  this  order,  application  for  leave  to  amend  any  pleading  amendVe  *° 
"  may  be  made  by  either  party  to  the  Court  or  a  judge  in 
"  chambers,  or  to  the  judge  at  the  trial  of  the  action,  and 
"  such  amendment  may  be  allowed  upon  such  terms  as  to 
"  costs  or  otherwise  as  may  seem  just."  Ord.  XXYII. 
E.  6. 

"  If  a  party  who  has  obtained  an  order  for  leave  to  Failure  to 
"  amend  a  pleading  delivered  by  him  does  not  amend  the  l™j^.d  after 
"  same  within  the  time  limited  for  that  purpose  by  the 
"  order,  or  if  no  time  is  thereby  limited,  then  within 
"  fourteen  days  from  the  date  of  the  order,  such  order  to 
"  amend  shall,  on  the  expiration  of  such  limited  time  as 
"  aforesaid,  or  of  such  fourteen  days,  as  the  case  may  be, 
"  become  ipso  facto  void,  unless  the  time  is  extended  by 
"  the  Court  or  a  judge."     Ord.  XXVII.  E.  7. 

"  A  pleading  may  be  amended  by  written  alterations  in  Amendment 
"  the  pleading  which  has  been  delivered,  and  by  additions  or  rTprintf 
"  on  paper  to  be  interleaved  therewith  if  necessary,  unless 
"  the  amendments  require  the  insertion  of  more  than  144 
"  words  in  any  one  place,  or  are  so  numerous  or  of  such  a 
"  nature  that  the  making  them  in  writing  would  render 
"  the  pleading  difficult  or  inconvenient  to  read,  in  either 
"  of  which  cases  the  amendment  must  be  made  by  deliver- 
"  ing  a  print  of  the  pleading  as  amended."  Ord.  XXYII. 
E.  8. 

"  Whenever  any  pleading  is  amended,  such  pleading  Marking 
"  when  amended  shall  be  marked  with  the  date  of  the  tended &S 
"  order,  if  any,  under  which  the  same  is  so  amended,  and 
"  of  the   day   on   which   such   amendment   is   made,   in 
"  manner  following,  viz. :  '  Amended  day  of  .'  " 

Ord.  XXVII.  E.  9. 

"  Whenever   a   pleading   is    amended,    such    amended  Delivery  of 
"  pleading  shall  be  delivered  to  the  opposite  party  within  a^dfn^ 
"  the  time  allowed  for  amending  the  same."    Ord.  XXVII. 
E.  10. 
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Order  XXVIII. 
Demurrer. 

"  Any  party  may  demur  to  any  pleading  of  the  opposite 
"  party,  or  to  any  part  of  a  pleading  setting  np  a  distinct 
"  cause  of  action,  ground  of  defence,  set-off,  counter- 
"  claim,  reply,  or  as  the  case  may  be,  on  the  ground  that 
"  the  facts  alleged  therein  do  not  show  any  cause  of  action, 
"  or  ground  of  defence  to  a  claim  or  any  part  thereof,  or 
"  set  off,  or  counter-claim,  or  reply,  or  as  the  case  may  be, 
"  to  which  effect  can  be  given  by  the  Court  as  against  the 
"party  demurring."     Ord.  XXVIII.  R.  1. 

"  A  demurrer  shall  state  specifically  whether  it  is  to  the 
"  whole  or  to  a  part,  and  if  so,  to  what  part,  of  the  plead- 
"  ing  of  the  opposite  party.  It  shall  state  some  ground  in 
"  law  for  the  demurrer,  but  the  party  demurring  shall  not, 
"  on  the  argument  of  the  demurrer,  be  limited  to  the 
"  ground  so  stated.  A  demurrer  may  be  in  the  Form  28 
"  in  Appendix  (C.)  hereto.  If  there  is  no  ground,  or  only 
"  a  frivolous  ground  of  demurrer  stated,  the  Court  or 
"  judge  may  set  aside  such  demurrer,  with  costs."  Ord. 
XXVIII.  R.  2. 

Form  of  Demurrer. 
"  In  the  High  Court  of  Justice. 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 

"  A.  B.  v.  C.  D. 

"  The  defendant  [plaintiff]  demurs  to  the  [plaintiff's 
"  statement  of  complaint  or  defendant's  statement  of 
"  defence,  or  of  set-off,  or  of  counter-claim],  [or  to  so  much 
"  of    the   plaintiff's    statement    of    complaint    as    claims 

" or  as  alleges  as  a  breach  of  contract  the 

"  matters  mentioned  in  paragraph  17,  or  as  the  ease  may  be~\, 
"  and  says  that  the  same  is  bad  in  law  on  the  ground 
"  that  \Jiere  state  a  ground  of  demurrer']  and  on  other 
"  grounds,  sufficient  in  law  to  sustain  this  demurrer." 


Delivery. 


"  A  demurrer  shall  be  delivered  in  the  same  manner 
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"  and  within  the  same  time  as  any  other  pleading  in  the 
"  action."     Ord.  XXVIII.  R.  3. 

"  A  defendant  desiring  to  demur  to  part  of  a  statement  Combination 
"  of  claim,  and  to  put  in  a  defence  to  the  other  part,  shall  demurrer. 
"  combine  such  demurrer  and  defence  in  one  pleading. 
"  And  so  in  every  case  where  a  party  entitled  to  put  in  a 
"  further  pleading  desires  to  demur  to  part  of  the  last 
"  pleading  of  the  opposite  party  he  shall  combine  such 
"  demurrer  and  other  pleading."     Ord.  XXVIII.  R.  4. 

"  If  the  party  demurring  desires  to  be  at  liberty  to  Plea  and 
"  plead  as  well  as  demur  to  the  matter  demurred  to,  he  de^ureer.*0  a 
"  may,  before  demurring,  apply  to  the  Court  or  a  judge  for 
"  an  order  giving  him  leave  to  do  so ;  and  the  Court  or 
"  judge,  if  satisfied  that  there  is  reasonable  ground  for  the 
"  demurrer,  may  make  an  order  accordingly,  or  may 
"  reserve  leave  to  him  to  plead  after  the  demurrer  is 
"  overruled,  or  may  make  such  other  order  and  upon  such 
"  terms  as  may  be  just."     Ord.  XXVIII.  R.  5. 

"  When  a  demurrer  either  to  the  whole  or  part  of  a  Entry  of  de- 
"  pleading  is  delivered,  either  party  may  enter  the  de-  ar<nvment. 
"  murrer  for  argument  immediately,  and  the  party  so  en- 
"  tering  such  demurrer  shall  on  the  same  day  give  notice 
"  thereof  to  the  other  party.  If  the  demurrer  shall  not 
"  be  entered,  and  notice  thereof  given  within  ten  days 
"  after  delivery,  and  if  the  party  whose  pleading  is  de- 
"  murred  to  does  not  within  such  time  serve  an  order  for 
"  leave  to  amend,  the  demurrer  shall  be  held  sufficient  for 
"  the  same  purposes  and  with  the  same  result  as  to  costs 
"  as  if  had  been  allowed  on  argument."  Ord.  XXVIII. 
R.  6. 

"  While  a  demurrer  to   the  whole  or  any  part   of  a  Pleadings  not 
"  pleading  is  pending,  such  pleading  shall  not  be  amended  ^hileade!nded 
"  unless  by  order  of  the  Court  or  a  judge;  and  no  such  murrer  pend- 
"  order  shall  be  made  except  on  payment  of  the  costs  of     D" 
"  the  demurrer."     Ord.  XXVIII.  R.  7. 

"  Where  a  demurrer  to  the  whole  or  part  of  any  plead-  Costs  of 
"  ing  is  allowed  upon  argument,  the  party  whose  pleading  ™,^e8j  ^0    e* 
"  is  demurred  to  shall,  unless  the  Court  otherwise  order,  pleadings. 


192 


CONTENTIOUS    BUSINESS 


The  like  to 
statement  of 
claim. 


Effects  of 
successful 
demurrer 

in  other  cases, 


Costs  of  over- 
ruled de- 
murrer. 


Pleadings 
after  demur- 
rer overruled. 


Entry  of 
demurrer. 


"  pa}7-  to  the  demurring  party  the  costs  of  the  demurrer." 
Ord.  XXVIII.  E.  8. 

"  If  a  demurrer  to  the  whole  of  a  statement  of  claim  be 
"  allowed,  the  plaintiff,  subject  to  the  power  of  the  Court 
"  to  allow  the  statement  of  claim  to  be  amended,  shall  pay 
"  to  the  demurring  defendant  the  costs  of  the  action,  unless 
"  the  Court  shall  otherwise  order."    Ord.  XXVIII.  E.  9. 

"  Where  a  demurrer  to  any  pleading  or  part  of  a  plead- 
"  ing  is  allowed  in  any  case  not  falling  within  the  last 
"  preceding  Rule,  then  (subject  to  the  power  of  the  Court 
"  to  allow  an  amendment)  the  matter  demurred  to  shall  as 
"  between  the  parties  to  the  demurrer  be  deemed  to  be 
"  struck  out  of  the  pleadings,  and  the  rights  of  the  parties 
"  shall  be  the  same  as  if  it  had  not  been  pleaded."  Ord. 
XXVIII.  E,  10. 

"  Where  a  demurrer  is  overruled  the  demurring  party 
"  shall  pay  to  the  opposite  party  the  costs  occasioned  by 
"  the  demurrer,  unless  the  Court  shall  otherwise  direct." 
Ord.  XXVIII.  E.  11. 

"  Where  a  demurrer  is  overruled  the  Court  may  make 
"  such  order  and  upon  such  terms  as  to  the  Court  shall 
"  seem  right  for  allowing  the  demurring  party  to  raise  by 
"  pleading  any  case  he  may  be  desirous  to  set  up  in  oppo- 
"  sition  to  the  matter  demurred  to."    Ord.  XXVIII.  E.  12. 

"  A  demurrer  shall  be  entered  for  argument  by  deliver- 
"  ing  to  the  proper  officer  a  memorandum  of  entry  in  the 
"  Form  No.  29  in  Appendix  (C.)."    Ord.  XXVIII.  E.  13. 


Memorandum  of  Entry  of  Demurrer  for  Argument. 

"  18     .     B.     No. 

"  In  the  High  Court  of  Justice. 

"  Probate,  Divorce  and  Admiralty  Division. 

"  (Probate.) 

«  A.  B.  r.  C.  D. 

"  Enter  for  the  argument  the  demurrer  of  to 

"  X.  Y.,  Solicitor  for  the  plaintiff 
"  [or,  8fc.y> 
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Order  XXIX. 

Default  of  Pleading. 

"  If  the  plaintiff,  being  bound  to  deliver  a  statement  of  Default  of 
claim,  does  not  deliver  the  same  within  the  time  allowed  p  ea  mg' 
for  that  purpose,  the  defendant  may,  at  the  expiration  of 
that  time,  apply  to  the  Court  or  a  judge  to  dismiss  the 
action  with  costs,  for  want  of  prosecution  ;   and  on  the  Non-delivery 
hearing  of  such  application  the  Court  or  judge  may,  if  °  c  aim" 
no  statement  of  claim  have  been  delivered,  order  the  ac- 
tion to  be  dismissed  accordingly,  or  may  make  such  other 
order  on  such  terms  as  to  the  Court  or  judge  shall  seem 
just."     E.  1. 

"  In  Probate  actions,  if  any  defendant  make  default  in  Probate 
filing  and  delivering  a  defence  or  demurrer,  the  action  ac  10n" 
may  proceed,  notwithstanding  such  default."     R.  9. 
"  If  the  plaintiff  does  not  deliver  a  reply  or  demurrer,  or  Non-delivery 
any  party  does  not  deliver  any  subsequent  pleading,  or  a  subsequent 
demurrer,  within  the  period  allowed  for  that  purpose,  the  pleading, 
pleadings  shall  be  deemed  to  be  closed  at  the  expiration 
of  that  period,  and  the  statements  of  fact  in  the  pleading 
last  delivered  shall  be  deemed  to  be  admitted."     R.  12. 
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CHAPTER  XII. 

DISCOVERY — GENERAL  RULES  OF  DISCOVERY — GREATER  LATITUDE 
IX  GRANTING  DISCOVERY  IN  PROBATE  ACTIONS — DOCUMENTS  IN 
DEPOSITORIES     OP    THE     DECEASED — EXCEPTIONS    TO     GENERAL 

RULE  OF  DISCOVERY RULES   IN  ORDER   XXXI.  AS  TO  DISCOVERY 

AND  INSPECTION — EXAMINATION  OF  WITNESSES  BEFORE  TRIAL 
UNDER  AN  ORDER  OF  COURT,  A  COMMISSION,  A  MANDAMUS 
TO   INDIA   OR  THE   COLONIES — OR  A   REQUISITION  TO   A  FOREIGN 

COURT ADMINISTRATION   PENDENTE   LITE — RECEIVER    OF   REAL 

ESTATE APPLICATION  FOR  APPOINTMENT  OF  AN  ADMINISTRATOR 

PENDENTE      LITE      AND      RECEIVER PRACTICE — CASES     WHERE 

COURT  DECLINES  TO  APPOINT — AFFIDAVIT  OF  ADMINISTRATOR 
PENDENTE  LITE  TO  LEAD  THE  GRANT — SECURITY  BY  RECEIVER 
OF  REAL  ESTATE — FORM  OF  BOND — FORMS  OF  DECLARATION  OF 
PERSONAL  ESTATE  AND  OF  INVENTORY — PASSING  ACCOUNTS — 
PAYMENT     OF    MONEY     OUT     OF     COURT — ORDER    LII. INTERIM 

orders  for  preservation  of  property — mandamus — in- 
junctions. 

Discovery. 
Under  the  Judicature  Act,  the  right  to  discovery  is 
regulated  by  the  rules  previously  existing  in  the  Court  of 
Chancery.  Anderson  v.  Bank  of  British  Columbia,  2  Ch. 
Div.  6G4  ;  45  L.  J.,  Ch.  449. 
General  rule  By  the  rule  of  the  Court  of  Chancery,  any  party  to  an 
action  was  entitled  to  a  discovery  of  any  fact  within  his 
opponent's  personal  knowledge  and  of  any  documents  in  his 
custody  or  under  his  control,  which  might  assist  him  in 
establishing  his  right  to  relief,  or  in  his  defence  to  any 
relief  claimed.  Mitford  on  Pleading,  307.  A  defendant 
was  not  bound  to  disclose  what  was  exclusively  matter  of 
defence,  but  that  which  was  common  to  both  the  plaintiff 
and  defendant  might  be  inquired  into  by  either.  See 
Whately  v.  Crawford,  5  El.  &  B.  709 ;  25  L.  J.,  Q.  B.  163. 


of  discovery. 
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The  rules  which  govern  the  relative  rights  of  parties  to 
an  action  to  discovery,  may  be  thus  stated  : 

The  plaintiff  has  a  right  of  discovery  from  the  defen-  Plaintiff's 
dant  of  all  facts  within  the  defendant's  personal  know-  Sfcovery. 
ledge,  and  of  all  documents  in  his  custody  or  under  his 
control,  which  may  tend  affirmatively  to   establish    the 
plaintiff's  case. 

The  defendant  has  a  right  of  discovery  from  the  plain-  Defendant's 
tiff  of  all  facts  within  the  plaintiff's  personal  knowledge,  Sfcoverv 
and  of  all  documents  in  his  custody,  or  under  his  control, 
which  may  tend  affirmatively  to  establish  the  claim  set  up 
by  the  plaintiff,  or  which  may  assist  the  defence. 

The  plaintiff  is  not  entitled  to  discovery  of  facts  or 
documents  which  go  solely  to  support  the  defence  of  the 
defendant,  in  other  words,  which  are  exclusively  matter  of 
defence ;  but  the  disclosure  of  facts  or  documents  which 
may  assist  affirmatively  to  support  either  the  case  of  the 
plaintiff  or  defendant  may  be  required  by  either  party. 
Wludchj  v.  Crawford,  5  El.  &  B.  709 ;  25  L.  J.,  Q.  B. 
163. 

Where  the  defendant  sets  up  a  counter-claim,  the  plain-  Discovery  in 
tiff  will  be  entitled  to  discovery  of  all  facts  within  the  counter- 
defendant's  personal  knowledge,  and  of  all  documents  in  the  claim, 
defendant's  custody  or  under  his  control,  which  may  tend 
affirmatively  to  establish  the  counter-claim,  or  which  may 
assist  his  case  against  the  counter-claim.     And  the   de- 
fendant will  be  entitled  to  discovery  from  the  plaintiff 
of  all  facts  within  the  plaintiff's  personal  knowledge,  and 
of  all  documents  in  his  custody  or  under  his  control,  which 
tend  affirmatively  to  establish  his  counter-claim. 

In  consequence  of  the  peculiar  nature  of  the  inquiry  The  Probate 

in  probate  causes,  the  Court  exercises  a  wider  latitude  in  c.ourt  ex?*'" 

i     ■         t  .      ,,  .        ,         .  .  cises  a  wider 

ordering  discovery  m  these  suits  than  is  exercised  m  other  latitude  in 

actions.    Where  the  issue  raised  relates  to  the  testamentary  coveryin Pro- 
capacity  of  the  deceased,  the  inquiry  may  legitimately  ex-  bate  causes 
tend  to  the  history  of   a  considerable  portion,  or  of  even  courts  do, 
the  whole,  of  his  life :  and  it  is  extremely  difficult  to  say  ow}ns  to„*1?0 

^  J    nature  of  the 
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issues  raised  before  the  trial  what  evidence  relating  to  any  particular 
actions.  &  portion  of  his  life  may  or  may  not  at  the  trial  turn  out  to 
he  material  to  this  issue.  The  same  observation,  though 
to  a  less  extent,  applies  in  cases  where  the  issue  raised  is 
one  of  undue  influence,  or  of  fraud,  or  that  the  deceased 
did  not  know  and  approve  of  the  contents  of  a  will. 

The  practice  of  the  Court,  therefore,  is  to  order  dis- 
covery of  all  facts  and  documents  throwing  light  on  the 
history  of  the  deceased,  which  might  turn  out  to  have  any 
possible  bearing  on  the  issues  raised. 
Inspection  of        With  regard  to  documents  and  other  papers  belonging 

documents  in     .,-it  t      ,i  ,i  iji 

the  deceased's  to  the  deceased,  there  seems  to  be  no  reason  why  they 
depositories,  should  not,  subject  to  some  limitation,  be  open  to  the  in- 
spection of  either  party,  unless  the  party  in  whose  custody, 
or  under  whose  control  they  happen  be,  can  show  that  he 
has  any  special  interest  or  property  in  them.  Upon  the 
death  of  the  deceased  they  in  very  many  cases  come  under 
the  control  of  one  of  the  parties  to  the  suit,  by  the  mere 
accident  of  his  having  been  about  him  at  the  time  of  his 
death,  or  of  his  being  first  to  take  possession  of  his  house, 
or  of  his  employing  his  solicitor,  and,  unless  an  adminis- 
trator pendente  lite  is  appointed,  they  remain  under  his 
control  pending  the  inquiry.  But  by  this  accident  he 
ought  not  to  be  allowed  an  advantage  in  the  action  over 
his  opponent. 

In  a  probate  cause,  the  function  of  the  Court  is  not  only 
to  do  justice  between  the  parties,  but  also  to  do  justice  to 
the  deceased,  by  ascertaining,  and  ultimately  by  its  decree 
giving  effect  to  all  duly  executed  testamentary  instruments 
by  which  he  intended  to  dispose  of  his  property  ;  and,  to 
ascertain  this  fact,  the  Court  should  know  as  far  as  pos- 
sible what  he  knew,  and  much  of  such  knowledge  is  to  be 
found  in  the  papers  left  by  him  in  his  depositories.  In 
justice  to  the  testator,  therefore,  either  party  may  claim  to 
have  an  opportunity  of  directing  the  attention  of  the  Court 
to  such  of  his  papers  as  he  may  consider  tends  to  support 
his  own  case,  and  to  do  this  access  to  very  many  of  them 
is  necessary. 
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These  general  rules  as  to  the  title  to  discovery  are,  how- 
ever, subject  to  some  exceptions. 

There  are  certain  communications  and  documents  which  Privileged 

.  i    •       i  ••11  i-i-i  ii  communica- 

are  termed  m   law  privileged,  and  which  a  party  to  an  tions# 
action  is  not  compellable,  under  an  order  for  discovery,  to 
disclose  to  his  adversary.     Thus — 

1.  A  party  is  not  compelled  to  disclose  communications 
which  have  passed  between  himself  and  his  legal  adviser, 
pending  the  litigation  in  question,  and  with  reference 
to  it. 

2.  A  party  is  not  compelled  to  disclose  communications 
which  have  passed  between  himself  and  his  legal  adviser 
before  the  litigation  in  question  had  arisen,  but  in  antici- 
pation of  and  in  reference  to  such  litigation. 

3.  A  party  is  not  compelled  to  disclose  communications 
which  have  passed  between  himself  and  his  legal  adviser 
after  the  dispute,which  has  resulted  in  litigation,  had  arisen 
between  the  parties,  but  not  in  contemplation  of  or  in  refer- 
ence to  such  litigation. 

4.  A  party  is  not  compelled  to  disclose  advice  given  by 
a  legal  adviser  in  reference  to  the  subject  in  dispute,  before 
the  dispute  arose.     WaMngham  v.  Goodricke,  3  Hare,  122. 

5.  A  party  is  not  compelled  to  disclose  cases,  or  state- 
ments of  fact,  or  documents  prepared  in  relation  to  an  in- 
tended action,  whether  at  the  request  of  a  solicitor  or  not, 
and  whether  ultimately  laid  before  the  solicitor  or  not,  if 
they  were  prepared  with  a  bond  fide  intention  of  their  beiug 
laid  before  him,  with  the  intention  of  taking  his  advice 
thereon.  Southicark  and  Vauxhall  Water  Company  v.  Quick, 
3  Q.  B.  Div.  315 ;  47  L.  J.,  Q.  B.  258. 

6.  A  party  is  not  compelled  to  disclose  cases  or  state- 
ments of  fact  relative  to  the  question  in  issue,  which  have 
reference  to  disputes  with  other  persons.  WaMngham  v. 
Goodricke,  supra. 

There  are  also  certain  other  communications  which  a  Matter  tend- 

party  is  generally  not  bound  to  disclose,  viz.  any  matter,  p^ft^to"^6^ 

or  any  one  of  a  series  or  chain  of  facts,  which  may  tend  to  penalty, 
subject  him  to  any  pain,  penalty,  or  forfeiture,  or  disability 
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Communica- 
tions relating 
to  an  intended 
fraud  not 
privileged. 


Discovery 
before  the 
close  of  the 
pleadings 
without  an 
order  of 
judge. 


Discovery  of 
facts  and 
documents. 


The  four 

objections 
that  may  be 
made  to  an 
application 
for  discovery. 


Discovery  on 
interroga- 
tories. 


in  the  nature  of  a  forfeiture.  See  Mitford  on  Pleading, 
307;  Lee  v.  Read,  5  Beav.  381. 

But  wherever  fraud,  or  what  is  equivalent  to  fraud,  is 
the  question  in  issue,  the  party  against  whom  this  charge 
is  made  is  not  entitled  to  shelter  himself  from  disclosing 
communications  that  have  passed  between  himself  and  his 
legal  adviser  prior  to  the  litigation  in  relation  to  the  fraud, 
under  the  plea  of  privilege,  on  the  ground  that  it  is  not  within 
the  scope  of  a  solicitor's  duty  to  aid  his  client  in  carrying 
out  a  fraudulent  intention.    Reynell  v.  Sprye,  10  Beav.  51. 

Under  the  Judicature  Act  any  party  to  a  suit  is  entitled 
before  the  closing  of  the  pleadings,  to  call  upon  his  adver- 
sary for  discovery,  without  an  order  of  the  judge;  but  the 
plaintiff  cannot  call  for  discovery  until  he  has  delivered  his 
statement  of  claim,  and  the  defendant  cannot  call  for  dis- 
covery until  he  has  delivered  his  statement  of  defence. 

Discovery  of  facts  is  obtained  by  administering  inter- 
rogatories to  the  opposite  party,  and  discovery  of  docu- 
ments generally  under  an  order  requiring  the  opposite 
party  to  file  an  affidavit  of  documents,  in  the  schedule  to 
which  he  should  state  and  describe  all  the  documents  which 
he  has  in  his  custody,  or  under  his  control,  relating  to  the 
questions  in  issue  ;  and  in  his  affidavit  he  should  state 
what  documents,  if  any,  he  objects  to  being  inspected  by 
his  opponent,  and  the  grounds  of  his  objection. 

Thus,  there  are  four  grounds  for  objecting  to  discovery. 
1.  That  the  matter  in  respect  of  which  discovery  is  sought 
is  immaterial  to  the  issue.  2.  That  it  may  subject  the  op- 
posite party  to  a  penal  consequence.  3.  That  it  is  a  privi- 
leged communication.  4.  That  it  relates  exclusively  to 
matter  of  defence. 

The  following  are  the  rules  and  forms  relating  to  disco- 
very under  the  Judicature  Act : — 

Order  XXXI. 

Discovery  and  Infection. 
"  The  plaintiff  may,  at  the  time  of  delivering  his  state- 
"  ment  of  claim,  or  at  any  subsequent  time  not  later  than 
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"  the  close  of  the  pleadings,  and  a  defendant  may,  at  the 
"  time  of  delivering  his  defence,  or  at  any  subsequent  time 
"  not  later  than  the  close  of  the  pleadings,  without  any 
"  order  for  that  purpose,  and  either  party  may  at  any  time, 
"  by  leave  of  the  Court  or  a  judge,  deliver  interrogatories 
"  in  writing  for  the  examination  of  the  opposite  party  or 
"  parties,  or  any  one  or  more  of  such  parties,  with  a  note 
"  at  the  foot  thereof,  stating  which  of  such  interrogatories 
"  each  of  such  persons  is  required  to  answer :  Provided  that 
"  no  party  shall  deliver  more  than  one  set  of  interrogatories 
"  to  the  same  party  without  an  order  for  that  purpose." 
R.  1. 

Order  for  Delivery  of  Interrogatories. 

«  18     .    No. 
"  In  the  High  Court  of  Justice. 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 
"  Registrar  in  Chambers. 

"  Between  .     .     .     Plaintiff, 

and 
.     .     .     Defendant. 
"  Upon  hearing  and  upon  reading  the  affidavit 

"  of  filed  the  day  of  18     and 

"  It  is  ordered  that  the  be  at  liberty  to  deliver 

"  to  the  interrogatories  in  writing,  and  that  the 

"  said  do,  within  days  from  the  date  of  this 

"  order,  answer  the  interrogatories  in  writing  by  affidavit, 
"  and  that  the  costs  of  this  application  be 
"Dated  the  day  of  18     ." 

"  The  Court  in  adjusting  the  costs  of  the  action  shall  at  Costs  occa- 
"  the  instance  of  any  party  inquire  or  cause  inquiry  to  be  interroga- 
"  made  into  the  propriety  of  exhibiting  such  interroga-  tones. 
"  tories,  and  if  it  is  the  opinion  of  the  taxing  master  or 
"  of  the  Court  or   judge  that  such  interrogatories  have 
"  been  exhibited  unreasonably,  vexatiously,  or  at  improper 
"  length,  the  costs  occasioned  by  the  said  interrogatories 
"  and  the  answers  thereto  shall  be  borne  by  the  party  in 
"  fault."     E.  2. 
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"  Interrogatories  may  be  in  the  Form  No.  7  in  Ap- 
"  pendix  (B.)  hereto,  with  such  variations  as  circumstances 
"  may  require."     R.  3. 


Form  of  inter- 
rogatories. 


Corporations 
and  other 
bodies. 


Striking  out 
interroga- 
tories. 


Form  of  Interrogatories. 

"  In  the  High  Court  of  Justice.  18     .     No. 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 

"  Between  A.  B Plaintiff, 

and 
"  C.  D.,  E.  F.  and  Gh  H.      .     Defendants. 
"  Interrogatories  on  behalf  of  the  above-named  \_plain- 
"  tiff,  or  defendant  C.   D.]   for  the   examination   of  the 
"  above-named  [defendants  E.  F.  and  Gr.  H.,  or  plaintiff ']. 
"  1.  Did  not,  &c. 
"  2.  Has  not,  &c. 

"  [The  defendant  E.  F.  is  required  to  answer  the 

"  interrogatories  numbered  .] 

"  [The  defendant  Gr.  H.  is  required  to  answer  the 
"  interrogatories  numbered  ]." 

"  If  any  party  to  an  action  be  a  body  corporate  or  a 
"  joint  stock  company,  whether  incorporated  or  not,  or 
"  any  other  body  of  persons,  empowered  by  law  to  sue  or 
"  be  sued,  whether  in  its  own  name  or  in  the  name  of  any 
"  officer  or  other  person,  any  opposite  party  may  apply  at 
"  chambers  for  an  order  allowing  him  to  deliver  interro- 
"  gatories  to  any  member  or  officer  of  such  corporation, 
"  company,  or  body,  and  an  order  may  be  made  accord- 
"  ingly."     It.  4. 

"  Any  party  called  upon  to  answer  interrogatories, 
"  whether  by  himself  or  by  any  member  or  officer,  may, 
"  within  four  days  after  service  of  the  interrogatories, 
"  apply  at  chambers  to  strike  out  any  interrogatory,  on 
"  the  ground  that  it  is  scandalous  or  irrelevant,  or  is  not 
"  put  bond  fide  for  the  purposes  of  the  action,  or  that  the 
"  matter  inquired  after  is  not  sufficiently  material  at  that 
"  stage  of  the  action,  or  on  any  other  ground.     And  the 
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"  judge,  if  satisfied  that  any  interrogatory  is  objection- 
"  able,  may  order  it  to  be  struck  out."     R.  5. 

"  Interrogatories  shall  be  answered  by  affidavit  to  be  Time  -within 
"filed  within  ten  days,  or  within  such  other  time  as  a  whlch  *? 

J    '  answer  mter- 

v  judge  may  allow."     R.  6.  rogatories. 

"  An  affidavit  in  answer  to  interrogatories  shall,  unless  Answer  by 
"  otherwise  ordered  by  a  judge,  if  exceeding  ten  folios, 
"  be  printed  and  maybe  in  the  Form  No.  8  in  Appendix  (13.) 
"  hereto,  with  such  variations  as  circumstances  may  re- 
"  quire."     R.  7. 

Form  of  Answer  to  Interrogatories. 

"  In  the  High  Court  of  Justice.  18     .     No.     . 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 

"  Between  A.  B .     Plaintiff, 

and 
"  C.  D.,  E.  F.  and  Gk  H.  .     .     Defendants. 
"  The  answer  of  the  above-named  defendant  E.  F.  to 
"  the  interrogatories  for  his  examination  by  the  above- 
"  named  plaintiff. 
"  In  answer  to  the  said  interrogatories,  I,  the  above- 
"  named  E.  F.,  make  oath  and  say  as  follows : — " 

"  Any  objection  to  answering  any  interrogatory  may  Objection  to 
"  be  taken,  and  the  ground  thereof  stated  in  the  affidavit."  answer- 
11.8. 

"  No   exceptions   shall   be   taken   to   any   affidavit   in  Sufficiency  of 
"  answer,  but  the  sufficiency  or  otherwise   of  any  such  answer:  how 

I  "  "  determnied. 

u  affidavit  objected  to  as  insufficient  shall  be  determined 
"  by  the  Court  or  a  judge  on  motion  or  summons."    R.  9. 

"  If  any  person  interrogated  omits  to  answer,  or  answers  Order  for 
"  insufficiently,  the  party  interrogating  may  apply  to  the  answer  or 
"  Court  or  a  judge  for  an  order  requiring  him  to  answer,  answer. 
"  or  to  answer  further,  as  the  case  may  be.     And  an  order 
"  may  be  made  requiring  him  to  answer  or  answer  further 
"  either  by  affidavit  or  by  rivcl  voce  examination,  as  the 
ft  judge  may  direct."     R.  10. 
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Production  of 
documents. 


Order  for 
discovery. 


Affidavit  of 
discovery. 


Affidavit  of 
discovery. 


"  It  shall  be  lawful  for  the  Court  or  a  judge  at  any 
"  time  during  the  pendency  therein  of  any  action  or  pro- 
"  ceeding,  to  order  the  production  by  any  party  thereto, 
"  upon  oath, -of  such  of  the  documents  in  his  possession  or 
"  power,  relating  to  any  matter  in  question  in  such  action 
"  or  proceeding,  as  the  Court  or  judge  shall  think  right ; 
"  and  the  Court  may  deal  with  such  documents,  when  pro- 
"  duced,  in  such  manner  as  shall  appear  just."     R.  11. 

Under  this  rule  it  has  been  decided  that  it  is  not  com- 
petent to  either  party  where  the  document  in  question  has, 
with  the  consent  of  both  parties,  been  submitted  to  the 
judge  for  his  decision,  to  question  that  decision  in  a  Court 
of  Appeal.  Bustros  v.  White,  1  Q.  B.  Div.  423— C.  A. ;  45 
L.  J.,  Q.  B.  642. 

"  Any  party  may,  without  filing  any  affidavit,  apply  to 
"  a  judge  for  an  order  directing  any  other  party  to  the 
"  action  to  make  discovery  on  oath  of  the  documents 
"  which  are  or  have  been  in  his  possession  or  power, 
"  relating  to  any  matter  in  question  in  the  action." 

Order  for  Affidavit  as  to  Documents. 
"  In  the  High  Court  of  Justice.  18 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 

"  Registrar  in  Chambers. 
"  Between  .     .     .     Plaintiff, 

and 

.     .     .     Defendant. 
"  Upon  hearing 

"  It  is  ordered  that  the  do,  within  days 

"  from  the  date  of  this  order,  answer  on  affidavit  stating 
"  what  documents  are  or  have  been  in  possession  or 

"  power  relating  to  the  matters  in  question  in  this  action, 
"  and  that  the  costs  of  this  application  be 
"  Dated  the  day  of  ,  18     ." 

"  The  affidavit  to  be  made  by  a  party  against  whom 
"  such  order  as  is  mentioned  in  the  last  preceding  Ride  has 
"  been  made,  shall  specify  which,  if  any,  of  the  documents 
"  therein  mentioned,  he  objects  to  produce,  and  it  may  be 


R.  12. 


No. 
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"  in  the  form  No.  9  in  Appendix  (B.)  hereto,  with  such 
"  variations  as  circumstances  may  require."     R.  13. 

Form  of  Affidavit  as  to  Documents. 

"  In  the  High  Court  of  Justice.  1874.     B.  No.     . 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 

"  Between  A.  B Plaintiff, 

and 
"CD Defendant. 

"  I,  the  above-named  defendant  C.  D.,  make  oath  and 
"  say  as  follows : — 

"  1.  I  have  in  my  possession  or  power  the  documents 
"  relating  to  the  matters  in  question  in  this  suit  set  forth 
"  in  the  first  and  second  parts  of  the  first  schedule  hereto. 

"  2.  I  object  to  produce  the  said  documents  set  forth  in 
"  the  second  part  of  the  said  first  schedule  hereto. 

"  3.  That  [here  state  upon  tvhat  grounds  the  objection  is 
"  made,  and  verify  the  facts  as  far  as  may  be~\. 

"  4.  I  have  had,  but  have  not  now,  in  my  possession  or 
"  power  the  documents  relating  to  the  matters  in  question 
"  in  this  suit  set  forth  in  the  second  schedule  hereto. 

"5.  The  last-mentioned  documents  were  last  in  my 
"  possession  or  power  on  [state  when]. 

"  6.  That  [here  state  what  has  become  of  the  last-mentioned 
"  documents,  and  in  whose  possession  they  now  are]. 

"  7.  According  to  the  best  of  my  knowledge,  infor- 
"  mation,  and  belief,  I  have  not  now,  and  never  had  in  my 
"  possession,  custody,  or  power,  or  in  the  possession, 
"  custody,  or  power  of  my  solicitors  or  agent,  solicitor  or 
"  agent,  or  in  the  possession,  custody,  or  power  of  any 
"  other  persons  or  person  on  my  behalf,  any  deed,  account, 
"  book  of  account,  voucher,  receipt,  letter,  memorandum, 
"  paper  or  writing,  or  any  copy  of  or  extract  from  any  such 
"  document,  or  any  other  document  whatsoever,  relating  to 
"  the  matters  in  question  in  this  suit,  or  any  of  them,  or 
"  wherein  any  entry  has  been  made  relative  to  such 
"  matters,  or   any   of  them,  other  than  and   except   the 
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Notice  to  pro- 
duce docu- 
ments referred 
to  in  plead- 
ings or 
affidavits. 


Form  of 
notice. 


documents  set  forth  in  the  said  first  and  second  schedules 
hereto. 

"  Every  party  to  an  action  or  other  proceeding  shall  be 
entitled,  at  any  time  before  or  at  the  hearing  thereof,  by 
notice  in  writing,  to  give  notice  to  any  other  party,  in 
whose  pleadings  or  affidavits  reference  is  made  to  any 
document,  to  produce  such  document  for  the  inspection 
of  the  party  giving  such  notice,  or  of  his  solicitor,  and  to 
permit  him  or  them  to  take  copies  thereof ;  and  any 
party  not  complying  with  such  notice  shall  not  after- 
wards be  at  liberty  to  put  any  such  document  in  evidence 
on  his  behalf  in  such  action  or  proceeding,  unless  he 
shall  satisfy  the  Court  that  such  document  relates  only 
to  his  own  title,  he  being  a  defendant  to  the  action,  or 
that  he  had  some  other  sufficient  cause  for  not  comply- 
ing with  such  notice."     R.  14. 

"  Notice  to  any  party  to  produce  any  documents  referred 
to  in  his  pleading  or  affidavits  shall  be  in  Form  No.  10 
in  Appendix  (B.)  hereto."     R.  15. 


Form  of  Notice  to  produce  Documents. 

"  In  the  High  Court  of  Justice. 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 

"A.  B.  v.  CD. 
"Take  notice  that  the  \jplaintiff  or  defendant]  requires 
"  you  to  produce  for  his  inspection  the  following  docu- 
"  ments  referred  to  in  your  [statement  of  claim,  or  defence, 
"  or  affidavit,  dated  the  day  of  a.d.  ]. 

[Describe  documents  required.'] 

"  X.  Y., 

"  Solicitor  to  the 
"  To  Z, 

"  Solicitor  for  ." 

Production  on       "  The  party  to  whom  such  notice  is  given  shall,  within 
"  two  days  from  the  receipt  of  such  notice,  if  all  the  docu- 
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"  ments  therein  referred  to  have  been  set  forth  by  him  in 
"  such  affidavit  as  is  mentioned  in  Rule  13,  or  if  any  of 
"  the  documents  referred  to  in  such  notice  have  not  been 
"  set  forth  by  him  in  any  such  affidavit,  then  within  four 
"  days  from  the  receipt  of  such  notice,  deliver  to  the  party 
"  giving  the  same  a  notice  stating  a  time  within  three  days 
"  from  the  delivery  thereof,  at  which  the  documents,  or 
"  such  of  them  as  he  does  not  object  to  produce,  may  be 
"  inspected  at  the  office  of  his  solicitor,  and  stating  which 
"  (if  any)  of  the  documents  he  objects  to  produce,  and  on 
"  what  ground.  Such  notice  may  be  in  the  Form  No.  11 
"  in  Appendix  (B.)  hereto,  with  such  variations  as  circum- 
"  stances  may  require."     R.  16. 

Form  of  Notice  to  inspect  Documents. 

"  In  the  High  Court  of  Justice. 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 

"  A.  B.  v.  C.  D. 

"  Take  notice  that  you  can  inspect  the  documents  men- 
"  tioned  in  your  notice  of  the  day  of  a.d. 

"  [except  the  deed  numbered  in  that  notice']  at  my  office 

"  on  Thursday  next  the  instant,  between  the  hours 

"  of  12  and  4  o'clock. 

"Or,  that  the  [plaintiff or  defendant]  objects  to  giving 
"  you  inspection  of  the  documents  mentioned  in  3-our 
"  notice  of  the  .day  of  a.d.  ,  on  the 

"  ground  that  [state  the  ground]  : — ■ 

"  If  the  party  served  with  notice  under  Rule  15  omits  Order  for 
"  to  give  such  notice  of  a  time  for  inspection,  or  objects  msPectlon- 
"  to  give  inspection,  the  party  desiring  it  may  apply  to  a 
"  judge  for  an  order  for  inspection."     R.  17. 

"  Every  application  for  an  order  for  inspection  of  docu-  Application 
«  ments  shall  be  to  a  judge.     And  except  in  the  case  of  ySto 
"  documents  referred  to  in  the  pleadings  or  affidavits  of  the  a  Jud8"e- 
"  party  against  whom  the  application  is  made,  or  disclosed 
"  in  his  affidavit  of  documents,  such  application  shall  be 
"  founded  upon  an  affidavit  showing  of  what  documents 
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Decision  of 
questions  on 
which  right 
to  discovery 
depends. 


Disobedience 
to  order: 
consequences. 


"  inspection  is  sought,  that  the  party  applying  is  entitled 
"  to  inspect  them,  and  that  they  are  in  the  possession  or 
"  power  of  the  other  party."     R.  18. 

Order  to  Produce  Documents,  for  Inspection. 

"  In  the  High  Court  of  Justice.  18     .     No.     . 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 

"  Registrar  in  Chambers. 

"  Between  Plaintiff, 

and 

Defendant. 

"  Upon  hearing  ,  and  upon  reading  the  affidavit 

of  ,  filed  the  day  of  18         ,  and 

It  is  ordered  that  the  do,  at  all  seasonable  times,  on 

reasonable  notice,  produce  at  the  office  of  solicitor, 

situate  at  the  following  documents,  namely 

and  that  the  be  at  liberty  to  inspect  and  peruse 

the   documents   so   produced,  and   to   take   copies   and 
abstracts   thereof   and   extracts  therefrom,   at 
expense,  and  that  in  the  meantime  all  further  proceed- 
ings be  stayed,  and  that  the  costs  of  this  application 
be 

"Dated  the  day  of  18     ." 

"  If  the  party  from  whom  discovery  of  any  kind  or 
inspection  is  sought  objects  to  the  same,  or  any  part 
thereof,  the  Court  or  a  judge  may,  if  satisfied  that  the 
right  to  the  discovery  or  inspection  sought  depends  on 
the  determination  of  any  issue  or  question  in  dispute  in 
the  action,  or  that  for  any  other  reason  it  is  desirable 
that  any  issue  or  question  in  dispute  in  the  action  should 
be  determined  before  deciding  upon  the  right  to  the 
discovery  or  inspection,  order  that  such  issue  or  question 
be  determined  first,  and  reserved  the  question  as  to  the 
discovery  or  inspection."     R.  19. 

"  If  any  party  fails  to  comply  with  any  order  to  answer 
interrogatories,  or  for  discovery  or  inspection  of  docu- 
ments, he  shall  be  liable  to  attachment.     He  shall  also, 
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if  a  plaintiff,  be  liable  to  have  bis  aotion  dismissed  for  want 

of  prosecution,  and,  if  a  defendant,  to  have  his  defence, 

if  any,  struck  out,  and  to  be  placed  in  the  same  position 

as  if  he  had  not  defended,  and  the  party  interrogating  may 

aPPiy  to  the  Court  or  a  judge  for  an  order  to  that  effect, 

and  an  order  may  be  made  accordingly."     E.  20. 

"  Service  of  an  order  for  discovery  or  inspection  made  Service  of 

against   any  party  on   his  solicitor  shall   be   sufficient  °^er1:       t 

service  to  found  an  application  for  an  attachment  for 

disobedience  to  the  order.     But  the  party  against  whom 

the  application  for  an  attachment  is  made  may  show  in 

answer  to  the  application  that  he  has  had  no  notice  or 

knowledge  of  the  order."     R.  21. 

"  A  solicitor  upon  whom  an  order  against  any  party  for  Duty  of 

discovery  or  inspection  is  served  under  the  last  rule,  who  gervedwith 

neglects  without  reasonable  excuse  to  give  notice  thereof  order. 

to  his  client,  shall  be  liable  to  attachment."     R.  22. 

"Any  party  may,  at  the  trial  of  an  action  or  issue,  use  Use  of  answer 

in   evidence   any  one  or  more  of  the  answers  of  the  at  *     ' 

opposite  party  to  interrogatories  without  putting  in  the 

others :  provided  always,  that  in  such  case  the  judge 

may  look  at  the  whole  of  the  answers,  and  if  he  shall  bo 

of  opinion  that  any  other  of  them  are  so  connected  with 

those  put  in  that  the  last-mentioned  answers  ought  not 

to  be  used  without  them,  he   may  direct  them  to  be 

put  in."     R.  23. 

Order  XXXVII. 

Examination  of  Witnesses  be/ore  the  Trial. 
"The  Court  or  a  judge  may,  in  any  cause  or  matter  Order  for 
"  where   it   shall   appear  necessary   for  the   purposes   of  ^ ^lt^iain 
"  justice,  make  any  order  for  the  examination  upon  oath  witnesses  in 
"  before  any  officer  of  the  Court,  or  any  other  person  or  before  the 
"  persons,  and  at  any  place,  of   any  witness  or  person,  trial- 
"  and  may  order  any  deposition  so  taken  to  be  filed  in 
"  the  Court,  and  may  empower  any  party  to  any  such 
"  cause   or  matter,  to  give   such  deposition  in   evidence 
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Order  for  an 

examination 
of  a  witness 
residing- 
within  the 
jurisdiction  of 
the  Court. 


Commission 
for  the  exa- 
mination of  a 
witness 
residing-  in 
Scotland  or  in 
Ireland ; 
or  in  India, 
or  in  the 
Colonies,  or 
abroad. 


Mandamus  for 

the  examina- 
tion of  a  wit- 
ness in  India 
or  in  the 
Colonies. 


Requisition  to 
a  foreign 
Court  for  the 
examination 
of  a  witness. 


Objection  in 
practice  to  a 
requisition. 


"  therein,  on  such  terms,  if  any,  as  the  Court  or  a  judge 
"  may  direct."     E.  4. 

Where  it  is  shown  that  a  material  witness  in  an  action, 
resident  within  the  jurisdiction  of  the  Court,  may  be  pre- 
vented, by  illness  or  infirmity,  from  attending  the  trial,  or 
that,  on  like  grounds,  his  evidence  is  in  danger  of  being 
lost  by  his  death  before  the  trial,  the  judge  or  registrar 
on  summons,  or  the  Court  on  motion,  will  make  an  order 
for  his  examination,  so  that  his  deposition  may  be  taken 
and  used  at  the  trial  in  case  of  his  unavoidable  absence  or 
death. 

Where  a  witness  is  residing  in  Scotland  or  Ireland, 
the  judge  or  registrar  on  summons,  or  the  Court  on 
motion,  will  under  similar  circumstances  issue  a  commission 
for  his  examination  ;  and  where  a  witness  is  residing  in 
India  or  the  colonies,  or  abroad,  the  judge  or  registrar 
on  summons,  or  the  Court  on  motion,  will  in  all  cases, 
and,  without  any  special  circumstances,  issue  a  commission 
for  his  examination,  on  the  ground  that  the  Court  has  no 
power  to  compel  his  attendance  at  the  trial  by  subpoena, 
or  otherwise.  The  Court  will  also,  upon  application  made 
on  motion,  order  a  mandamus  to  issue  under  13  Geo.  III. 
c.  63,  ss.  40—44,  and  1  William  IV.  c.  22,  s.  1,  to  a  Court 
in  India,  or  in  the  colonies,  to  summons  before  it  and 
examine  a  material  witness  residing  within  its  jurisdiction, 
and  will  also  on  motion  issue  a  requisition  to  a  Court  in  a 
foreign  country  to  summons  before  it  and  examine  a 
material  witness  residing  within  the  jurisdiction  of  such 
foreign  Court. 

Recourse  is  had  to  a  mandamus  or  requisition  where 
a  material  witness  is  known  to  be,  or  may  be  supposed 
to  be,  unwilling  to  attend  for  examination  before  a  com- 
missioner who  is  without  power  in  such  countries  to 
compel  his  attendance. 

The  objection  in  practice  to  examining  a  witness  under 
a  requisition  in  a  foreign  Court  is,  that  the  judge  gene- 
rally conducts  the  examination  of  the  witness  himself,  and 
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sometimes  declines  to  put  the  questions  suggested  by  the 

agents  for  the  parties,  either  in  examination  in  chief,  or 

in  cross-examination,  or  in  re-examination  ;  and  that  in 

taking  the  evidence  he  does  not  necessarily  adhere  to  the 

rules  of  evidence  as  recognized  by  the  law  of  England. 

An  application  for  an  order  on  summons  or  motion,  for  The  nature  of 
.        .  ,,  .  .  ,  the  affidavit 

the  examination  of  a  witness,  either  under  an  order,   a  in  support  of 

commission,  mandamus  or  requisition,  should  be  supported  foAhVexa-011 

by  an  affidavit  of  the  applicant's  solicitor,  deposing  that  mination  of  a 

he   is   advised   and  believes  that   the  witness  named  as  tne  ^al. 

proposed   to   be   examined   is   a  material   and   necessary 

witness,  and  that  his  party  cannot  safely  proceed  to  trial 

without  his  evidence  ;  and  that,  owing  to  the  state  of  the 

health  of  the  witness  (or  as  the  case  may  be),  he  cannot  or 

may  not  be  in  attendance  at  the  trial. 

For  Forms  of  Mandamus  and  Kequisitions,  see  Chitty's 
Archbold,  183—185. 

The  following  are  the  forms  under  the  Judicature  Acts 
of  an  order  for  the  examination  of  witnesses  within  the 
jurisdiction,  and  of  an  order  for  a  commission,  and  of  a 
commission. 

Order  for  Examination  of  Witnesses  before  Trial. 
"  In  the  High  Court  of  Justice.  18     .     No.     .       Order  for 

"  Probate,  Divorce  and  Admiralty  Division.  ofTwitS 

"  Probate. 

"  In  Chambers. 

"  Between  Plaintiff, 

and 

Defendant. 

"  Upon  hearing  ,  and  upon  reading  the  affidavit 

"  of  filed  the  day  of  18     ,  and 

"  It  is  ordered  that  a  witness  on  behalf  of  the 

"  be  examined  viva  voce  (on  oath  or  affirmation)  before  one 
"  of  the  registrars  of  the  Probate,  Divorce  and  Admiralty 
"  Division  of  the  Supreme  Court  of  Judicature  [or  before 
esquire,  special  examiner],  the  solicitor  or 

"  agent  giving  to  the  solicitor  or  agent 

T.  P 
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"  notice  in  writing  of  the  time  and  place  where  the  ex- 
"  animation  is  to  take  place. 

"  And  it  is  further  ordered  that  the  examination  so  taken 
"  be  filed  in  the  Prohate  Registry  of  the  Supreme  Court 
"  of  Judicature,  and  that  an  office  copy  or  copies  thereof 
"  may  be  read  and  given  in  evidence  on  the  trial  of  this 
"  cause,  saving  all  just  exceptions,  without  any  further 
"  proof  of  the  absence  of  the  said  witness  than  the  affidavit 
"  of  the  solicitor  or  agent  of  the  as  to  his  belief,  and 

"  that  the  costs  of  this  application  be 

"Dated  the  day  of  18     ." 

Order  for  a  Commission  to  examine  Witnesses. 
Order  for  a      "In  the  High  Court  of  Justice. 

commission  to  -^     .  _..  .    ..      .      1;      -,-..    .   . 

examine  1  robate,  Divorce  and  Admiralty  Division. 

witnesses.  «  (probate.) 

"  Registrar  in  Chambers. 
"  Between  .     .     .     Plaintiff, 

and 
"  ...     Defendant. 

"  Upon  hearing  ,  and  upon  reading  the  affidavit 

"  of  ,  filed  the  day  of  ,  18     ,  and  , 

"  It  is  ordered  as  follows : 

"LA  commission  may  issue  directed  to  of 

"  and  of  commissioners  named  by  and 

"  on  behalf  of  the  and  to  of  commis- 

"  sioners  named  by  and  on  behalf  of  the  for  the 

"  examination  upon  interrogatories  and  vivd  voce  of  wit- 
"  nesses  on  behalf  of  the  said  and  respectively 

"  at  aforesaid  before  the  said  commissioners,  or  any 

"  two  of  them,  so  that  one  commissioner  only  on  each 
"  side  be  present  and  act  at  the  examination. 

"  2.  Both  the  said  and  shall  be  at  liberty 

"  to  examine  upon  inteiTogatories  and  viva  voce  upon  the 
"  subject  matter  thereof  or  arising  out  of  the  answers 
"  thereto  such  witnesses  as  may  be  produced  on  their 
"  behalf,  with  liberty  to  the  other  party  to  cross-examine 
"  the  said  witnesses  upon  cross  interrogatories  and  viva 
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"  voce  on  the  subject  matters  thereof  or  arising  out  of  the 
"  answers  thereto,  the  party  producing  the  witness  for 
"  examination  being  at  liberty  to  re-examine  him  viva 
"  voce ;  and  all  such  additional  viva  voce  questions,  whether 
"  on  examination,  cross-examination,  or  re-examination, 
"  shall  be  reduced  into  writing,  and,  with  the  answers 
"  thereto,  returned  with  the  said  commission. 

"3.  "Within  days  from  the  date  of  this  order,  the 

"  solicitors  or  agents  of  the  said  and  shall 

"  exchange  the  interrogatories  they  propose  to  administer 
"  to  their  respective  witnesses,  and  shall  also  within 
"  days   from   the   exchange  of  such  interrogatories,  ex- 
"  change  copies  of  the  cross-interrogatories  intended  to 
"  be  administered  to  the  said  witnesses. 

"  4.  days  previously  to  the  sending  out  of  the 

"  said  commission,  the  solicitor     of  the  said  shall 

"  give  to  the  solicitor     of  the  said  notice  in  writing 

"  of  the  mail  or  other  conveyance  by  which  the  com- 
"  mission  is  to  be  sent  out. 

"5.  days  previously  to  the  examination  of  any 

"  witness  on  behalf  of  the  said  or  respectively, 

"  notice  in  writing  signed  by  any  one  of  the  commis- 
"  sioners  of  the  party  on  whose  behalf  the  witness  is  to  be 
"  examined  and  stating  the  time  and  place  of  the  intended 
"  examination,  and  the  names  of  the  witnesses  intended  to 
"  be  examined,  shall  be  given  to  the  commissioners  of  the 
"  other  party  by  delivering  the  notice  to  them  personally, 
"  or  by  leaving  it  at  their  usual  place  of  abode  or  business, 
"  and  if  the  commissioners  of  that  party  neglect  to  attend 
"  pursuant  to  the  notice,  then  one  of  the  commissioners  of 
"  the  party  on  whose  behalf  the  notice  is  given  shall  be  at 
"  liberty  to  proceed  with  and  take  the  examination  of  the 
"  witness  or  witnesses  ex  parte,  and  adjourn  any  meeting 
"  or  meetings,  or  continue  the  same,  from  day  to  day  until 
"  all  the  witnesses  intended  to  be  examined  by  virtue  of  the 
"  notice  have  been  examined,  without  giving  any  further 
"  or  other  notice  of  the  subsequent  meeting  or  meetings. 

p  2 
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"  G.  In  the  event  of  any  witness  on  his  examination, 
"  cross-examination,  or  re-examination  producing  any 
"  book,  document,  letter,  paper,  or  writing,  and  refusing 
"  for  good  cause  to  he  stated  in  his  deposition,  to  part 
"  with  the  original  thereof,  then  a  copy  thereof,  or 
"  extract  therefrom,  certified  by  the  commissioners  or 
"  commissioner  present  to  he  a  true  and  correct  copy  or 
"  extract,  shall  he  annexed  to  the  witnesses'  deposition. 

"  7.  Each  witness  to  be  examined  under  the  commission 
"  shall  be  examined  on  oath,  affirmation,  or  otherwise  in 
"  accordance  with  his  religion  by  or  before  the  said  com- 
"  missioners  or  commissioner. 

"  8.  If  any  one  or  more  of  the  witnesses  do  not  under- 
"  stand  the  English  language  (the  interrogatories,  cross- 
"  interrogatories,  and  viva  voce  questions,  if  any,  being 
"  previously  translated  into  the  language  with  which  he 
"  or  they  is  or  are  conversant),  then  the  examination  shall 
"  be  taken  in  English  through  the  medium  of  an  in- 
"  terpreter  or  interpreters,  to  be  nominated  by  the  com- 
"  missioners  or  commissioner,  and  to  be  previously  sworn 
"  according  to  his  or  their  several  religions  by  or  before 
"  the  said  commissioners  or  commissioner  truly  to  interpret 
"  the  questions  to  be  put  to  the  witness  or  witnesses,  and 
"  his  and  their  answers  thereto. 

"9.  The  depositions  to  be  taken  under  and  by  virtue  of 
"  the  said  commission  shall  be  subscribed  by  the  witness 
"  or  witnesses,  and  by  the  commissioners  or  commissioner 
"  who  shall  have  taken  such  depositions. 

"10.  The  interrogatories,  cross-interrogatories,  and  de- 
"  positions,  together  with  any  documents  referred  to 
"  therein,  or  certified  copies  thereof  or  extracts  therefrom, 
"  shall  be  sent  to  the  Principal  Kegistrar  of  the  Probate, 
"  Divorce  and  Admiralty  Division  of  the  Supreme  Court 
"  of  Judicature  on  or  before  the  day  of  ,  or  such 

"  further  or  other  day  as  may  be  ordered,  enclosed  in  a 
"  cover  under  the  seal  or  seals  of  the  said  commissioners  or 
"  commissioner,  and  office  copies  thereof  may  be  given  in 
"  evidence  on  the  trial  of  this  action  by  and  on  behalf  of 
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"  the  said  and  respectively,  saving  all  just  ex- 

"  ceptions,  without  any  other  proof  of  the  absence  from  this 
"  country  of  the  witness  or  witnesses  therein  named,  than 
"  an  affidavit  of  the  solicitor  or  agent  of  the  said 
"  or  respectively,  as  to  his  belief  of  the 

"  11.  The  trial  of  this  cause  is  to  be  stayed  until  the 
"  return  of  the  said  commission. 

"  12.  The  costs  of  this  order,  and  of  the  commission  to  be 
"  issued  in  pursuance  thereof,  and  of  the  interrogatories, 
"  cross-interrogatories,  and  depositions  to  be  taken  there- 
"  under,  together  with  any  such  document,  copy,  or 
"  extract  as  aforesaid,  and  official  copies  thereof,  and  all 
"  other  costs  incidental  thereto,  shall  be 

"  Dated  the  day  of  ,  18     ." 

Commission  to  Examine  Witnesses. 
"  In  the  High  Court  of  Justice,  18     .     No.       Pnecipe  for 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 
"Between  .     .     .     Plaintiff, 

and 
"  ...     Defendant. 

"  Seal  in  pursuance  of  order  dated  ,  a  writ  in  the 

"  nature  of  a  mandamus  or  commission  to  examine  wit- 
"  nesses  directed  to 

"  Dated  the  clay  of  ,  18     . 

"  (Signed) 
"  (Address) 
"  Solicitor  for  the  ." 

Commission  to  Examine  Witnesses. 
"  In  the  High  Court  of  Justice.  18     .     No.     .       Form  of  com- 

"  Probate,  Divorce,  and  Admiralty  Division.  famine*0 

"  (Probate.)  -witnesses. 

"  Between  ....     Plaintiff, 

and 
"  ....     Defendant. 

"  Yictoria,  by  the  grace  of  God  of  the  United  Kingdom 
"  of  Great  Britain  and  Ireland  Queen,  Defender  of  the 
"  Faith,  to  of  ,  and  of  commis- 
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sioncrs  named  by  and  on  behalf  of  the  and  to 

of  ,  and  of  commissioners  named  by  and 

on  behalf  of  the  greeting :    Know  ye  that  we  in 

confidence  of  your  prudence  and  fidelity  have  appointed 
you  and  by  these  presents  give  you  power  and  authority 
to  examine  on  interrogatories  and  viva  voce  as  hereinafter 
mentioned  witnesses  on   behalf   of  the  said  and 

respectively  at  before  you  or  any  two  of 

you,  so  that  one  commissioner  only  on  each  side  be  pre- 
sent and  act  at  the  examination. — And  we  command  you 
as  follows : 

"1.  Both  the  said  and  the  said  shall  be  at 

liberty  to  examine  on  interrogatories  and  viva  voce  on  the 
subject-matter  thereof  or  arising  out  of  the  answers 
thereto  such  witnesses  as  shall  be  produced  on  their 
behalf,  with  liberty  to  the  other  party  to  cross-examine 
the  said  witnesses  on  cross-interrogatories  and  viva  voce 
on  the  subject-matters  thereof  or  arising  out  of  the 
answers  thereto,  the  party  producing  any  witness  for 
examination  being  at  liberty  to  re-examine  him  viva  voce ; 
and  all  such  additional  viva  voce  questions,  whether  on 
examination,  cross-examination,  or  re-examination,  shall 
be  reduced  into  writing,  and  with  the  answers  thereto 
shall  be  returned  with  the  said  commission. 
"  2.  Not  less  than  days  before  the  examination  of 

any  witness  on  behalf  of  either  of  the  said  parties,  notice 
in  writing,  signed  by  any  one  of  you,  the  commissioners 
of  the  party  on  whose  behalf  the  witness  is  to  be  exa- 
mined, and  stating  the  time  and  place  of  the  intended 
examination  and  the  names  of  the  witnesses  to  be  exa- 
mined, shall  be  given  to  the  commissioners  of  the  other 
party  by  delivering  the  notice  to  them,  or  by  leaving  it 
at  their  usual  place  of  abode  or  business,  and  if  the  com- 
missioners or  commissioner  of  that  party  neglect  to  attend 
pursuant  to  the  notice,  then  one  of  you,  the  commis- 
sioners of  the  party  on  whose  behalf  the  notice  is  given, 
shall  be  at  liberty  to  proceed  with  and  take  the  examina- 
tion of  the  witness  or  witnesses  ex  parte,  and  adjourn 
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"  any  meeting  or  meetings,  or  continue  the  same  from  day 
"  to  day  until  all  the  witnesses  intended  to  be  examined 
"  by  virtue  of  the  notice  have  been  examined,  without 
"  giving  any  further  or  other  notice  of  the  subsequent 
"  meeting  or  meetings. 

"  3.  In  the  event  of  any  witness  on  his  examination, 
"  cross-examination,  or  re-examination  producing  any  book, 
"  document,  letter,  paper,  or  writing,  and  refusing  for 
"  good  cause  to  be  stated  in  his  deposition  to  part  with  the 
"  original  thereof,  then  a  copy  thereof,  or  extract  therefrom, 
"  certified  by  the  commissioners  or  commissioner  present 
"  and  acting  to  be  a  true  and  correct  copy  or  extract  shall 
"  be  annexed  to  the  witnesses'  deposition. 

"  4.  Each  witness  to  be  examined  under  this  commis- 
"  sion  shall  be  examined  on  oath,  affirmation,  or  otherwise 
"  in  accordance  with  his  religion  by  or  before  the  commis- 
"  sioners  or  commissioner  present  at  the  examination. 

"5.  If  any  one  or  more  of  the  witnesses  do  not  under- 
"  stand  the  English  language  (the  interrogatories,  cross- 
"  interrogatories,  and  viva  voce  questions,  if  any,  being 
"  previously  translated  into  the  language  with  which  he 
"  or  they  is  or  are  conversant),  then  the  examination  shall 
"  be  taken  in  English  through  the  medium  of  an  inter- 
"  preter  or  interpreters  to  be  nominated  by  the  commis- 
"  sioners  or  commissioner  present  at  the  examination,  and 
"  to  be  previously  sworn  according  to  his  or  their  several 
"  religions  by  or  before  the  said  commissioners  or  com- 
"  missioner  truly  to  interpret  the  questions  to  be  put  to 
"  the  witness  and  his  answers  thereto. 

"  6.  The  depositions  to  be  taken  under  this  commission 
"  shall  be  subscribed  by  the  witness  or  witnesses,  and  by 
"  the  commissioners  or  commissioner  who  shall  have  taken 
"  the  depositions. 

"  7.  The  interrogatories,  cross-interrogatories,  and  de- 
"  positions,  together  with  any  documents  referred  to 
"  therein,  or  certified  copies  thereof  or  extracts  therefrom, 
"  shall  be  sent  to  the  senior  Eegistrar  of  the  Principal 
"  Registry  of  the  Probate,  Divorce  and  Admiralty  Division 
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"  of  the  Supreme  Court  of  Judicature  on  or  before  the 
"  day  of  enclosed  in  a  cover  under  the  seals 

"  or  seal  of  the  commissioners  or  commissioner. 

"  8.  Before  you,  or  any  of  you,  in  any  manner  act  in 
"  the  execution  hereof  you  shall  severally  take  the  oath 
"  hereon  indorsed  on  the  Holy  Evangelists  or  otherwise 
"  in  such  other  manner  as  is  sanctioned  by  the  form  of 
"  your  several  religions  and  is  considered  by  you  respec- 
"  tively  to  be  binding  on  your  respective  consciences. 

"  And  we  give  you,  or  any  one  of  you,  authority  to 
"  administer  such  oath  to  the  others  or  others  of  you. 

"  Witness,  Hugh  MacCalmont,  Earl  Cairns,  Lord  High 
"  Chancellor  of  Great  Britain,  the  day  of  in 

"  the  year  of  our  Lord  one  thousand  eight  hundred 
"  and 

"  This  writ  was  issued  by  of  ,  agent  for 

"  of  solicitor     for  the  ,  who   reside 

"  at 

Witnesses'  Oath. 

"  You  are  true  answer  to  make  to  all  such  questions  as 
"  shall  be  asked  you,  without  favour  or  affection  to  either 
"  party,  and  therein  you  shall  speak  the  truth,  the  whole 
"  truth,  and  nothing  but  the  truth.     So  help  you  Grod." 

Comm issioners'  Oath . 
"  You  shall,  according  to  the  best  of  your  skill  and 
"  knowledge,  truly  and  faithfully,  and  without  partiality 
"  to  any  or  either  of  the  parties  in  this  cause,  take  the 
"  examinations  and  depositions  of  all  and  every  witness 
"  and  witnesses  produced  and  examined  by  virtue  of  the 
"  commission  within  written.     So  help  you  God." 

Interpreter's  Oath. 
"  You  shall  truly  and  faithfully,  and  without  partiality 
"  to  any  or  either  of  the  parties  in  this  cause,  and  to  the 
"  best  of  your  ability,  interpret  and  translate  the  oath  or 
"  oaths,  affirmation  or  affirmations  which  shall  be  adminis- 
"  terecl  to,  and  all  and  every  the  questions  which  shall  be 
"  exhibited  or  put  to,  all  and  every  witness  and  witnesses 
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"  produced  before  and  examined  by  the  commissioners 
"  named  in  the  commission  within  written,  as  far  forth  as 
"  you  are  directed  and  employed  by  the  said  commis- 
"  sioners  to  interpret  and  translate  the  same  out  of  the 
"  English  into  the  language  of  such  witness  or  witnesses, 
"  and  also  in  like  manner  to  interpret  and  translate  the 
"  respective  depositions  taken  and  made  to  such  questions 
"  out  of  the  language  of  such  witness  or  witnesses  into  the 
"  English  language.     So  help  you  God." 

Clerk's  Oath. 

"  You  shall  truly,  faithfully,  and  without  partiality  to 
"  any  or  either  of  the  parties  in  this  cause,  take,  write 
"  down,  transcribe,  and  engross  all  and  every  the  questions 
"  which  shall  be  exhibited  or  put  to  all  and  every  witness 
"  and  witnesses,  and  also  the  depositions  of  all  and  every 
"  such  witness  and  witnesses  produced  before  and  examined 
"  by  the  said  commissioners  named  in  the  commission 
"  within  written,  as  far  forth  as  you  are  directed  and  em- 
"  ployed  by  the  commissioners  to  take,  write  down,  trans- 
"  scribe  or  engross  the  said  questions  and  depositions. 
"  So  help  you  God." 

Direction  of  interrogatories,  8fC  when  returned  by  the 
commissioners : — 

"  The  senior  Registrar  of  the  Principal  Registry  of  the 
"  Probate,  Divorce  and  Admiralty  Division  of  the  High 
"  Court  of  Justice. 

"  The  Probate  Registry,  Somerset  House,  London." 

Habeas  Corpus  ad  Testificandum. 

"  In  the  High  Court  of  Justice.  18     .     No.     . 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 

"  Between  ....     Plaintiff, 

and 
"  ....     Defendant. 

"  Victoria  by  the  grace  of  God  of  the  United  Kingdom 
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of  Great  Britain  and  Ireland  Queen,  Defender  of  the 
Faith,  to  the  [keeper  of  our  prison  at  ]  : 

"  We  command  you  that  you  bring  ,  who  it  is 

said  is  detained  in  our  prison  under  your  custody  , 

before  at  on  day  the  day  of 

at  the  hour  of  in  the  noon,  and  so 

from  day  to  day  until  the  above  action  is  tried,  to  give 
evidence  on  behalf  of  the  .     And  that  immediately 

after  the  said  shall  have  so  given  his  evidence  you 

safely  conduct  him  to  the  prison  from  which  he  shall 
have  been  brought. 

"  Witness,  Hugh  MacCalmont,  Earl  Cairns,  Lord  High 
Chancellor  of  Great  Britain,  the  day  of  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and 


"  This  writ  was  issued  by 
of,  solicitor     for  the 


of 


agent  for 
who  reside  at 


Adminis- 
trator pen- 
dente lite. 


Receiver  of 
real  estate. 


Administra- 
tion pendente 
lite. 


Administration  Pendente  Lite,  and  Receiver  of  Real  Estate. 

The  Court  has  power  to  appoint  an  administrator  pen- 
dente lite  in  a  probate  or  administration  action,  or  in  an 
action  for  the  revocation  of  probate  or  of  letters  of  adminis- 
tration (see  sect.  70  of  Court  of  Probate  Act,  1857) ;  and  it 
has  also  power  to  appoint  the  same  person,  or  another  per- 
son, receiver  of  the  real  estate  in  any  probate  action,  or  in 
any  action  for  the  revocation  of  probate,  when  the  will  in 
question  disposes  of  real  estate,  and  in  which  the  heir-at-law 
or  devisee,  or  other  person  pretending  an  interest  in  the 
real  estate,  has  been  cited,  or  is  a  party  to  the  action,  in 
respect  of  the  real  estate.  Purdcy  v.  Field,  3  S.  &  T.  576 ; 
33  L.  J.  73. 

As  to  the  appointment  of  an  administrator  pendente  lite, 
see  sect.  70  of  the  Court  of  Probate  Act,  1857 : — 

"  rending  any  suit  touching  the  validity  of  the  will  of 
"  any  deceased  person,  or  for  obtaining,  recalling,  or  re- 
"  voking  any  probate,  or  any  grant  of  administration,  the 
"  Court  of  Probate  may  appoint  an  administrator  of  the 
"  personal  estate  of  such  deceased  person ;  and  the  adminis- 
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"  trator  so  appointed  shall  have  all  the  rights  and  powers 
"  of  a  general  administrator,  other  than  the  right  of  dis- 
"  tributing  the  residue  of  such  personal  estate ;  and  every 
"  such  administrator  shall  be  subject  to  the  immediate  con- 
"  trol  of  the  Court,  and  act  under  its  direction."     S.  70. 

As  to  the  appointment  of  a  receiver  of  the  real  estate,  see 
sect.  71  of  the  Court  of  Probate  Act,  1857  : — 

"  It  shall  be  lawful  for  the  Court  of  Probate  to  appoint  Receiver  of 
"  any  administrator,  appointed  as  aforesaid,  or  any  other  pendente  lite 
"  person,  to  be  receiver  of  the  real  estate  of  any  deceased 
"  person,  pending  any  suit  in  the  Court  touching  the  vali- 
"  dity  of  any  will  of  such  deceased  person,  by  which  his 
"  real  estate  may  be  affected;  and  such  receiver  shall  have 
"  such  power  to  receive  all  rents  and  profits  of  such  real 
"  estate,  and  such  powers  of  letting  and  managing  such  real 
"  estate,  as  the  Court  may  direct."     S.  71. 

Applications  for  the  appointment  of  an  administrator  Applications 
pendente  lite,  or  a  receiver  of  real  estate,  are  made  in  the  po^tment'of 
first  instance  to  the  Court  on  motion,  and  the  application  an  adminis- 
should  be  supported  by  an  affidavit  of  the  applicant,  or  of  deateUt^and 
his  agent,  stating  the  nature  and  value  of  the  personal  or  of  a  receiver 
real  estate  left  by  the  deceased,  and  showing  that  there  is  motion, 
some  object  or  necessity  in  an  administrator  or  receiver 
being  appointed  pending  the  action  :  e.  g.  for  the  preserva- 
tion or  protection  of  the  deceased's  property;  for  the  receipt 
and  investment  of  rents,  &c;  for  the  payment  of  debts  and 
interest  on  mortgages,  &c.     The  practice  of  the  Probate  Practice  of 
Court  is  assimilated  to  the  practice  of  the  Court  of  Chan-  assimilated  to 
eery  in  appointing  a  receiver,  and  the  general  rule  is,  that,  *Jjat  of 
whenever  there  is  a  suit  pending,  an  administrator  pendente 
lite  will,  on  application,  be  appointed,  irrespective  of  the 
condition  of  the  estate,  or  of  the  person  who  has  actual  pos- 
session of  it.    Bellew  v.  Belleic,  4  S.  &  T.  58;  34  L.  J.  125. 
Some  exceptions  have  been  made  to  this  rule. 
Thus,  where  the  deceased's  property  was  invested  in  a  Cases  where 
farming  business,  which  he  had  carried  on  in  partnership  dedinedt<> 
with  his  brother,  who  was  continuing  it,  the  Court  declined  appoint  an 
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administrator  to  appoint  an  administrator  pendente  lite,  the  brother,  who 
pen  en  e  1  e.  wag  a  par£y  £0  ^e  BUj^  opposing,  as  there  was  no  sufficient 

evidence  that  he  was  wasting  the  estate.     Horrell  v.  Witts, 
1  L.  E.  103;  35  L.  J.  55. 

Lord  Penzance,  in  that  case,  said  :  "  The  only  result  of 
"  making  a  grant  of  administration  pendente  lite  now  would 
"  be  the  appointment  of  some  person  to  wrangle  with  the 
"  surviving  partner  as  to  the  management  of  the  farm. 
"  When  one  out  of  four  or  five  partners  in  a  commercial 
"  firm  dies,  the  Court  does  not  thrust  a  stranger  to  the 
"  business  into  the  partnership,  to  represent  the  interest  of 
"  the  deceased  partner.  The  same  rule  is  applicable  to  a 
"  farming  business.  I  do  not  say  that  an  extreme  case 
"  might  not  arise,  in  which  the  Court  would  interfere  to  pre- 
"  vent  the  destruction  of  property  which  had  been  held  in 
"  partnership.  At  present  the  case  is  not  strong  enough  to 
"  induce  the  Court  to  interfere  ;  and  I  reject  the  motion." 
So,  also,  where  a  suit  was  pending  to  try  the  validity  of 
a  codicil  only,  which  did  not  affect  the  appointment  con- 
tained in  the  will  of  the  executor,  the  Court  rejected,  with 
costs,  a  motion  for  the  appointment  of  an  administrator 
pendente  lite,  on  the  ground  that  the  executor  was  clothed 
with  power,  and  was  the  proper  person  to  administer  the 
estate.  Mortimer  v.  Paul,  2  L.  E.  85;  39  L.  J.  47. 
Appointment  The  Court  has  appointed  an  administrator  pendente  lite 
of  adnunis-      on  j^q  application  of  a  person  not   a  party  to  the  suit. 

trator  pen-  x  L  x  . 

dente  lite  on     Thus,  in  a  contested  suit,  which  was  likely  to  be  protracted, 

tion&rfPa  per-   *ne  Court,  on  the  application  of  a  creditor,  who  was  not 

son  not  a         a  party  to  the  suit,  appointed  a  person — who  had  been 

suit.  appointed  receiver  of  the  estate  in  the  Court  of  Chancery — 

as   administrator  pendente   lite,  in   order  to  enable   the 

creditor   to  obtain  payment  of  his   debts.     Tichborne   v. 

Tichbome,  1  L.  E.  730;  39  L.  J.  22. 

"Where  the  parties  on  the  motion  do  not  consent  to  the 
appointment  of  any  particular  person  as  the  administrator 
or  receiver,  the  practice  is  for  the  Court  to  refer  the 
matter  to  the  registrar  to  appoint  some  indifferent  person. 
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A  party  unconnected  with  the  suit  is  the  most  proper 
person  to  be  appointed  (Do  Chatclaia  v.  Pontigng,  1 
S.  &  T.  34;  27  L.  J.  18)  ;  and  the  rule  is  that  a  party  to 
a  suit  is  never  appointed  unless  all  parties  consent. 

An  administrator  pendente  lite  is  merely  an  officer  of 
the  Court;  his  administration  is  to  be  under  the  direction 
of  the  Court  to  represent  the  deceased.  In  the  goods  of 
Graves ;  1  Hagg.  313. 

In  Charlton  v.  Hindmarsh  (1  S.  &  T.  519),  the  Court 
directed  that  he  should  not  discharge  claims  on  the  de- 
ceased's estate  until  they  had  passed  before  the  registrar. 
But  the  Court  will  not  interfere  with  an  order  made  by 
the  Chancery  Division  on  him  in  reference  to  the  sale 
or  management  of  the  property.  Tichhorne  v.  Tichboriw, 
2L.R  41;  39  L.  J.  22. 

"  The  Court  of  Probate  may  direct  that  administrators  Remunera- 
"  and  receivers  appointed  pending  suits  involving  matters  tl?^  to  adm1- 
"  and  causes  testamentary,  shall  receive  out  of  the  personal  pendente  lite 
"  and  real  estate  of  the  deceased  such  reasonable  remunera-  an   receivers- 
"  tion  as  the  Court  think  fit."     The   Court  of  Probate 
Act,  1857,  s.  72. 

The  administrator  pendente  lite  and  receiver  hold  the 
property  only  until  the  suit  terminates,  and  he  is  then 
bound,  and  the  Court  will  compel  him,  to  pay  all  that  he 
has  received  to  the  person  pronounced  by  the  Court  to  be 
entitled.     Charlton  v.  Hindmarsh,  1  S.  &  T.  519. 

The  Court  generally  requires  security  from  the  adminis- 
trator pendente  lite.  In  Charlton  v.  Hindmarsh,  security 
to  the  amount  of  one  year's  income  was  required. 

Oath  of  Administrator  Pendente  Lite  to  lead  the  Grant. 

"  In  the  High  Court  of  Justice. 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate). 

"  The  Probate  Eegistry. 
"  In  the  goods  of  A.  B.,  widow,  deceased. 
"  I,  C.  D.,  of  make  oath  and  say,  that  the  said 

"  A.  B.,  late  of  ,  widow,  deceased,  died  at  on 
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The  Court  of 
Probate  may 
require 
security  from 
a  receiver  of 
real  estate. 


"  the  clay  of  ,  heaving  as  asserted  made  her 

"  will,  bearing  date  the  day  of  ,  but  did  not 

"  thereof  appoint  any  executor : 

"And  I  further  say,  that  there  is  now  depending  in 
"  judgment  in  the  aforesaid  division  a  certain  action  or 
"  suit  instituted  by  E.  F.,  the  residuary  legatee  named  in 
"  the  same  will,  against  me  the  said  C  D.,  one  of  the 
"  natural  and  lawful  children  and  one  of  the  next  of  kin  of 
"  the  said  deceased,  touching  and  concerning  the  validity 
"  of  the  said  will : 

"  And  I  further  make  oath,  that  the  right  honorable 
"  the  president  of  the  aforesaid  division  did,  on  the 
"  day  of  ,  after  hearing  counsel  for  all  parties,  upon 

"  the  consent  of  the  other  party  to  the  said  suit,  decree 
"  letters  of  administration  pending  the  said  suit  of  all 
"  and  singular  the  personal  estate  and  effects  of  the  said 
"  deceased  to  be  granted  to  me  this  deponent : 

"  And  I  further  make  oath,  that  I  will  faithfully  ad- 
"  minister  the  personal  estate  and  effects  of  the  said 
"  deceased  pending  the  said  suit,  save  distributing  the 
"  residue  thereof,  under  the  directions  and  control  of  this 
"  Court ;  that  I  will  exhibit  a  true  and  perfect  inventory 
"  of  all  and  singular  the  said  estate  and  effects,  and  render 
"  a  just  and  true  account  thereof  whenever  required  by 
"  law  so  to  do  ;  and  that  the  whole  of  the  personal  estate 
"  and  effects  of  the  said  deceased  does  not  amount  in  value 
"  to  the  sum  of  pounds  to  the  best  of  my  knowledge, 

"  information  and  belief. 

"  Sworn  at  this  \ 

"day  of  18     ,  "(Signed)     CD." 

"  before  me,  / 

By  section  21  of  the  Court  of  Probate  Act,  1858,  it  is 
provided,  that  "it  shall  be  lawful  for  the  Court  of  Probate 
"  to  require  security  by  bond,  in  such  form  as  by  any 
"  rules  and  orders  shall  from  time  to  time  be  directed, 
"  with  or  without  sureties,  from  any  receiver  of  the  real 
"  estate  of  any  deceased  person  appointed  by  the  said  Court, 
"  under  section  71  of   the  Court  of   Probate  Act :    and 
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'  the  Court  may,  on  application,  made  on  motion  or  in  a 
'  summary  way,  order  one  of  the  registrars  of  the  Court 
1  to  assign  the  same  to  some  person  to  he  named  in  such 
'  order ;  and  such  person,  his  executors  or  administrators, 
'  shall  thereupon  be  entitled  to  sue  on  the  said  security, 
1  or  put  the  same  in  force  in  his  or  their  own  name  or 
'  names,  both  at  law  and  in  equity,  as  if  the  same  had 
'  been  originally  given  to  him  instead  of  to  the  judge  of 
'  the  said  Court,  and  shall  be  entitled  to  recover  thereon, 
'  as  trustee  for  all  persons  interested,  the  full  amount  due 
'  in  virtue  thereof."     S.  21. 

"  A  receiver  of  real  estate  pending  suit  is  to  give  bond 
"  in  the  form  given  No.  29,  or  in  a  form  as  near  thereto  as 
"  the  circumstances  of  the  case  will  admit  of,  with  two 
"  sureties,  and  in  a  penalty  of  such  amount  as  may  be 
"  directed  by  the  judge."  E.  79,  C.  B. 
The  following  is  the  form  of  bond: — 

Bond  to  be  executed  by  a  Receiver  of  Real  Estate  pending  Suit. 

"Know  all  men  by  these  presents,  that  we,  A.  B.  of  Form  of  Bond 
,  C.  D.  of  ,  and  E.  F.  of  ,  are  jointly  oJreaTestlte. 

'  and  severally  bound  unto  the  Plight  Honorable  , 

'  the  President  of  the  Probate,  Divorce  and  Admiralty 
'  Division  of  the  Supreme  Court  of  Judicature,  in  the  sum 
'  of  pounds  of  good  and  lawful  money  of  Great 

'  Britain,  to  be  paid  to  the  President  for  the  time  being 
'  of  the  said  division,  for  which  payment  well  and  truly 
'  to  be  made  we  bind  ourselves  and  every  of  us  for  the 
'  whole,  our  heirs,  executors  and  administrators,  firmly  by 
'  these  presents.  Sealed  with  our  seals.  Dated  the 
'  day  of  in  the  year  of  our  Lord  one  thousand 

'  eight  hundred  and  : 

"  Whereas  Gr.  II.,  late  of  ,  died  on  the  day 

'of  ,  18     ,  at  ,  having  as  asserted  made  and 

1  duly  executed  J  -,       j    last   will    and   testament,    with 

codicil     thereto,  bearing  date  respectively  the  [here 
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"  insert  dates  of  the  testamentary  papers'] :  And  whereas 
"  there  is  now  pending  in  judgment  in  the  Probate, 
"  Divorce  and  Admiralty  Division  of  the  Supreme  Court 
"  of  Judicature  a  certain  cause  or  action  instituted  by  I.  J., 
"  as  one  of  the  executors  named  in  the  said  will,  against 
"  K.  L  ,  the  natural  and  lawful  and  only  next  of 

"  kin  of  the  said  deceased,  touching  and  concerning  the 
"  validity  of  the  said  will  and  codicil,  in  which  said  cause 
"  or  suit  M.  N.,  as  the  heir-at-law  of  the  said  Gr.  H.,  has 
"  been  cited  to  see  proceedings,  and  has  entered  an  appear- 
"  ance,  and  become  a  party  to  the  said  cause  or  action : 
"  And  whereas  the  Eight  Honorable  ,  the  President 

"  aforesaid,  did,  on  the  day  of  18     ,  after  hearing 

"  counsel  for  and  on  behalf  of  all  parties  to  the  said  cause 
"  or  suit,  appoint  the  above-bounden  A.  B.  as  and  to  be 
"  receiver  of  the  real  estate  of  the  said  Gr.  H.  pending  the 
"  said  cause  or  suit : 

"  Now  the  condition  of  this  obligation  is  such  that  if 
"  the  above-bounden  A.  B.,  the  receiver  of  the  real  estate 
"  of  the  said  Gr.  H.,  pending  the  aforesaid  cause  or  action 
"  do  make  a  true  and  perfect  inventory  of  all  the  rents, 
"  issues  and  profits  of  the  said  real  estate  which  have  or 
"  shall  come  to  his  hands,  possession  or  knowledge,  or  into 
"  the  hands,  possession  or  knowledge  of  any  other  person 
"  for  him,  and  the  same  so  made  do  exhibit,  or  cause  to 
"  be  exhibited,  into  the  principal  registry  of  the  Probate, 
"  Divorce  and  Admiralty  Division  of  the  Supreme  Court 
"  of  Judicature,  when  lawfully  required  so  to  do,  and 
"  the  same  rents,  issues  and  profits,  do  well  and  truly  pay 
"  and  appropriate  according  to  law,  that  is  to  say,  in 
"  payment  and  satisfaction  of  all  charges  and  expenses 
"  which  are  or  may  be  or  become  legally  charged  upon 
"  and  payable  out  of  the  said  rents,  issues  and  profits, 
"  and  in  the  letting  and  managing  the  said  real  estate, 
"  and  performing  other  the  duties  committed  to  him  by 
"  the  judge  aforesaid,  and  further  do  make  or  cause  to  be 
"  made  a  true  and  just  account  of  his  administration  of  the 
"  said  rents,  issues  and  profits,  which  shall  be  allowed  by 
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"  the  said  Court,  and  all  the  rest  and  residue  of  the  said 
"  rents,  issues  and  profits,  do  deliver  and  pay  under  the 
"  direction  of  the  said  Court,  then  this  obligation  to  be 
"  void  and  of  none  effect,  or  else  to  remain  in  full  force 
"  and  virtue. 

"  (Signed)     A.  B.     (l.s.) 
"  C.  D.     (l.s.) 
"  E.  F.     (l.s.) 
"Signed,  sealed   and   delivered  by  the   within-named 
"  in  the  presence  of  P.  Q.,  a  clerk  in  the  principal  registry, 
"  or  a  commissioner  or  surrogate  authorized  to  administer 
"  oaths  in  the  Court  of  Probate." 

The  sureties  to  the  bond  are  by  the  practice  required  to 
justify. 

Affidavit  of  Justification  of  Sureties. 

"  In  the  High  Court  of  Justice.  Affidavit  of 

"  Probate,  Divorce  and  Admiralty  Division.  justification 

-(Probate.)  °f  ^^ 

"  The  Principal  Registry. 
"  In  the  goods  of  A.  B.,  deceased. 

"  We,  C.  D.  of  ,  and  E.  F.  of  ,  jointly  and 

"  severally  make  oath  [or  solemnly,  sincerely  and  truly 
"  declare  and  affirm,  according  to  the  form  of  words 
"  prescribed  by  the  statute  applicable  to  the  particular  case] 
"  that  we  are  the  proposed  sureties  on  behalf  of  Gr.  H., 
"  the  intended  administrator  of  all  and  singular  the  personal 
"  estate  and  effects  of  the  said  A.  B.,  late  of  deceased, 

"  in  the  penal  sum  of  pounds,  for  his  faithful  ad- 

"  ministration  of  the  said  personal  estate  and  effects  of  the 
"  said  deceased;  and  I  the  said  C.  D.  for  myself  further 
"  make  oath  [or  as  before]  that  I  am,  after  payment  of 
"  all  my  just  debts,  well  and  truly  worth  in  real  and 
"  personal  estate  the  sum  of  :  and  I  the  said  E.  F. 

"  for  myself  further  make  oath  [or  as  before]  that  I  am, 

T.  U 
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after  payment  of  all  my  just  debts,  well  and  truly  worth 
in  real  and  personal  estate  the  sum  of  pounds. 

"  Sworn  by  the  said  C.  D.  ■) 
and  E.  F.  at  on  the  !  "  (Signed)     C.  D. 

day  of  18     ,  f  "  E.  P." 

before  me  ,  j 

"  In  contentious  business,  inventories,  and  not  merely 
declarations,  of  the  personal  estate  and  effects  of  the 
deceased  are  to  be  filed,  unless  by  order  of  the  judge  or 
of  a  registrar.  The  form  of  inventory  is  given,  No.  27." 
E.  76,  C.  B. 

Declaration  of  the  Personal  Estate  and  Effects  of  a  Testator 
or  an  Intestate. 
Declaration  of  "  In  the  High  Court  of  Justice, 
estate!'  "  Probate,  Divorce  and  Admiralty  Division. 

"  (Probate). 

"  The  Principal  Registry. 
"  In  the  goods  of  A.  B.,  deceased. 
"  A  true  declaration  of  all  and  singular  the  personal 
"  estate  and  effects  of  A.  B.,  late  of  deceased,  who 

"  died  on  the  day  of  18     ,  at  ,  which 

"  have  at  any  time  since  his  death  come  to  the  hands, 
"  possession  or  knowledge  of  C.  D.,  the  intended  adminis- 
"  trator  of  the  said  estate  and  effects  [or  intended  adminis- 
"  trator  with  the  will  annexed,  or  executor,  as  the  case  may 
"  be]  of  the  said  A.  B.,  deceased,  made  and  exhibited 
"  upon  and  by  virtue  of  the  corporal  oath  [or  solemn 
"  affirmation]  of  the  said  C.  D.,  follows,  to  wit : — 

£  s.  d. 
"  First,  this  declarant  declares  that  the  said 
"  deceased  was  at  the  time  of  his  death  possessed  of 
"  or  entitled  to  certain  household  goods  and  furni- 
"  ture,  plate,  linen  and  china,  in  and  about  his 
"  dwelling-house  situate  at  in  the  county  of 

"  ,  which  have  since  his  death  been  valued 
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£   8.    d. 

"  and  appraised  by  E.  F.  of  ,  licensed  ap- 

"  praiser,  at  the  sum  of  pounds  shillings 

"  and  pence. 

"Second,  this  declarant  declares  that  the  said 
"  deceased  was  at  the  time  of  his  death  possessed  of 
"  or  entitled  to  a  sum  of  pounds  shillings 

"  and  pence,  now  in  the  hands  of  his  bankers,  the 
"  London  and  Westminster  Bank. 

"  Third,  this  declarant  declares  that  the  said 
"  deceased  was  at  the  time  of  his  death  possessed  of 
"  or  entitled  to  a  certain  leasehold  dwelling-house 
"  situate  at  ,  held  by  him  under  a  lease  for 

"  ninety-nine  years,  at  a  rental  of  pounds 

"  per  annum.  At  the  time  of  the  death  of 
"  the  said  deceased  there  still  remained  unexpired 
"  of  the  said  term  of  ninety-nine  years  a  period  of 
"  thirty  years ;  and  the  said  leasehold  dwelling- 
"  house  is  valued  at  the  sum  of  pounds 

"  shillings  and  pence  ..... 


Total     .         .     £ 


"  \_Where  leasehold  estates  are  described  briefly,  it  will  be 
"  necessary  to  state,  as  in  the  case  of  the  first  item,  that  they 
"  have  been  valued  by  a  licensed  appraiser.  But  if  they  are 
"  described  particularly,  the  valuation  will  not  be  required. 
"  All  other  property  should  be  sufficiently  described  to  identify 
"  it  in  a  similar  form  to  the  items  set  out.'] 

"  Lastly,  this  statement  saith,  that  no  personal  estate  or 
"  effects  of  or  belonging  to  the  said  deceased  have  at  any 
"  time  since  his  death,  come  to  the  hands,  possession  or 
"  knowledge  of  this  declarant  save  as  is  hereinbefore  set 
"  forth. 

"  Sworn  at  \ 

"  on  the  day  of  ,     "  (Signed)     C.  D." 

"18     ,  before  me,  .  / 

q2 
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Accounts  of  Administrator  and  Receiver  pending  Suit. 

"  Every  administrator  pendente  lite  and  receiver  of  real 
"  estate  shall  exhibit  an  inventory  and  render  an  account 
"  of  the  property  of  the  deceased  which  comes  to  his 
"  hands,  and  the  accounts  of  every  such  administrator  and 
"  receiver  shall  be  referred  to  the  registrars  of  the  prin- 
"  cipal  registry  for  investigation  and  report,  before  the 
"  same  are  allowed  by  the  court,  unless  the  judge  shall 
"  otherwise  direct ;  and  the  foregoing  rules  and  orders 
"  respecting  the  taxation  of  costs  shall,  so  far  as  the  same 
"  are  applicable,  be  observed  with  respect  to  the  investiga- 
"  tion  of  such  accounts,  and  any  other  accounts  referred 
"  to  the  registrars  for  examination."     E..  96,  C.  B. 

Inventory. 

"  18      [here put  the  letter  and  number']. 
Form  of  «  In  the  High  Court  of  Justice. 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 

"  The  Principal  Eegistry. 

"  Between  E.  F Plaintiff, 

"  and 

"CD Defendant. 

"  In  the  goods  of  A.  B.,  deceased. 
"  A  true,   full   and    particular   inventory   of    all   and 
"  singular  the  personal  estate  and  effects  of  A.  B.,  late  of 
"  ,  deceased,  which  have   at  any  time   since   his 

"  death  come  to  the  hands,  possession  or  knowledge  of 
"  C.  D.,  the  sole  executor  of  the  last  will  and  testament  of 
"  the  said  deceased  [or  administrator  of  the  said  personal 
"  estate  and  effects  of  the  said  deceased,  as  the  case  mat/ 
"  be],  made  and  exhibited  upon  and  by  virtue  of  the 
"  corporal  oath  [or  solemn  affirmation]  of  the  said  C.  D., 
"  follows,  to  wit : —  £  s.  d. 

"  First,  this  exhibitant  saith  that  the  said  deceased 
"  was  at  the  time   of  his  death  possessed  of  or 


inventory. 
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"  entitled  to  certain  household  goods  and  furni- 
"  ture,  plate  and  jewellery,  in  and  about  his 
"  dwelling-house  situate  at  ,  which  have 

"  since  his  death  been  valued   and   appraised  by 
of  ,  licensed  appraiser,  at  the 

"  sum  of  pounds,  shillings,  and 

"  pence  ........ 

"  Second,  this  exhibitant  saith  that  the  said  de- 
"  ceased  was  at  the  time  of  his  death  possessed  of 
"  or  entitled  to  a  leasehold  messuage  or  dwelling- 
"  house  and  premises  situate  at  ,  of  the  lease 

"  whereof  at  the  time  of  his  death  years 

"  remained  unexpired,  and  for  which  the  said 
"  deceased  paid  a  yearly  rental  of  /.,  and 

"  that  the  said  messuage  and  premises  have  been 
"  valued  and  appraised  by  the  said  at  the 

"  sum  of  pounds,  shillings,  and 

"  pence  ........ 

"  Third,  this  exhibitant  saith  that  the  said  de- 
"  ceased  was  at  the  time  of  his  death  possessed  of 
"  or  entitled  to   the  sum  of  pounds 

"  shillings,  and  pence  in  the  hands  of  his 

"  bankers  the  London  and  County  Bank 

"  Fourth,  this  exhibitant  saith  that  the  said  de- 
"  ceased  was  at  the  time  of  his  death  possessed  of 
"  or  entitled  to  the  sum  of  /.  of  the  preference 

"  stock  of  the  Great  Western  Railway  Company, 
"  which  sum  is  of  the  value  of  pounds, 

"  shillings,  and  pence  ..... 


Total     .         .     £ 


"  Lastly,  this  exhibitant  saitb,  that  no  personal  estate 
"  or  effects  of  or  belonging  to  the  said  deceased  have  at 
"  any  time  since  his  death  come  to  the  hands,  possession 
"  or  knowledge  of  this  exhibitant,  save  as  is  hereinbefore 
"  set  forth.  "  (Signed)     C.  D. 
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"  On  tho  day  of  ,18    ,  the  said  C.  D. 

"  was  duly  sworn  to  [or  solemnly  sincerely  and  truly 
"  declared  and  affirmed]  the  truth  of  the  above  inventory, 
"  at 

"  Before  me, 

"  Person  authorized  to  administer  oaths  under  the  act." 


Requirements 
as  to  notice 
for  payment 
of  money  out 
of  registry. 


Orders  for 
the  preserva- 
tion of  pro- 
perty the 
subject  of 
a  suit. 


Orders  for 
the  sale  of 
perishable 
property 
subject  of 
a  suit. 


Paying  Money  out  of  Court. 
"  Persons  applying  for  payment  of  money  out  of  the 
registry  must  give  forty- eight  hours'  notice  of  such  appli- 
cation to  the  clerk  of  the  papers.  Such  notice  is  to  be 
in  writing,  and  to  set  forth  the  day  on  which  the  money 
applied  for  was  paid  into  the  registry — the  minute  entered 
on  receiving  the  same — the  date  and  particulars  of  the 
order  for  payment  to  the  applicant — and  if  the  same  be 
in  payment  of  costs,  the  date  of  filing  the  bill  for  taxa- 
tion and  of  the  registrar's  certificate.  Daring  the  sum- 
mer vacation  money  can  only  be  paid  out  on  certain  days 
to  be  fixed  by  the  registrars,  notice  whereof  will  be  given 
in  the  registry."     II.  97,  C.  B. 

Order  LII. 

Interlocutory  Orders,  Interim  Preservation  of 
Property,  8fc. 
"  When  by  any  contract  a  prima  facie  case  of  liability  is 
established,  and  there  is  alleged  as  matter  of  defence 
a  right  to  be  relieved  wholly  or  partially  from  such 
liability,  the  Court  or  a  judge  may  make  an  order  for 
the  preservation  or  interim  custody  of  the  subject-matter 
of  the  litigation,  or  may  order  that  the  amount  in  dispute 
be  brought  into  Court  or  otherwise  secured."     E.  1. 
"  It  shall  be  lawful  for  the  Court  or  a  judge,  on  the 
application  of  any  party  to  any  action,  to  make  any  order 
for  the  sale,  by  any  person  or  persons  named  in  such 
order,  and  in  such  manner,  and  on  such  terms  as  to  the 
Court  or  judge  may  seem  desirable,  of  any  goods,  wares, 
or  merchandise  which  may  be  of  a  perishable  nature  or 
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"  likely  to  injure  from  keeping,  or  which,  for  any  other 
"  just  and  sufficient  reason  it  may  be  desirable  to  have 
"  sold  at  once."     R.  2. 

"  It  shall  be  lawful  for  the  Court  or  a  judge,  upon  the  Orders  for 
"  application  of  any  party  to  an  action,  and  upon  such  preservation1' 
"  terms  as  may  seem  just,  to  make  any  order  for  the  deten-  or  inspection 
"  tion,  preservation,  or  inspection  of  any  property,  being  the  the  subject 
"  subject  of  such  action,  and  for  all  or  any  of  the  purposes  of  au  action- 
"  aforesaid  to  authorise  any  person  or  persons  to  enter  upon 
"  or  into  any  land  or  building  in  the  possession  of  any  party 
"  to  such  action,  and  for  all  or  any  of  the  purposes  afore- 
"  said  to  authorise  any  samples  to  be  taken,  or  any  obser- 
"  vation  to  be  made  or  experiment  to  be  tried,  which  may 
"  seem  necessary  or  expedient  for  the  purpose  of  obtaining 
"  full  information  or  evidence."     R.  3. 

"  An  application  for  an  order  under  Rule  1  may  be  Time  for 
"  made  by  the  plaintiff  at  any  time  after  his  right  thereto  application 
"  appears  from  the  pleadings ;  or,  if  there  be  no  pleadings,  under  E.  l. 
"  is  made  to  appear  by  affidavit  or  otherwise  to  the  satisfac- 
"  tion  of  the  Court  or  a  judge."     R.  5. 

Mandamus  and  Injunction. 
"  A  mandamus  or  an  injunction  may  be  granted,  or  a  re-  Mandamus 
"  ceiver  ajapointed,  by  an  interlocutory  order  of  the  Court  in  f?u  "^j^'fo, 
"  all  cases  in  which  it  shall  appear  to  the  Court  to  be  just  or  be  granted. 
"  convenient  that  such  order  should  be  made ;  and  any  such 
"  order  may  be  made  either  unconditionally  or  upon  such 
"  terms  and  conditions  as  the  Court  shall  think  just ;  and 
"if  an  injunction  is  asked  either  before  or  at  or  after  the 
"  hearing  of  any  cause  or  matter,  to  prevent  any  threatened 
"  or  apprehended  waste  or  trespass,  such  injunction  may  be 
"  granted  if  the  Court  shall  think  fit,  whether  the  person 
"  against  whom  such  injunction  is  sought  is  or  is  not  in 
"  possession  under  any  claim  of  title  or  otherwise,  or  (if  out 
"  of  possession)  does  or  does  not  claim  a  right  to  do  the  act 
"  sought  to  be  restrained  under  any  colour  of  title ;    and 
"  whether  the  estates  claimed  by  both  or  by  either  of  the 
"  parties  arc  legal  or  equitable."     Sub-sect.  8  of  sect.  25 
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of  the  Judicature  Act,  1873;  Mandamus — G/ossop  v.  Heslon 
Local  Government  Board,  12  Ch.  Div.  122;  Injunction — 
Nicholas  v.  Dracac/tis,  1  P.  Div.  72;  45  L.  J.  45. 

"  An  application  for  an  order  under  section  twenty-five, 
"  sub-section  eight  of  the  Act,  or  under  rules  two  or  three 
"  of  this  Order,  may  be  made  to  the  Court  or  a  judge  by 
"  any  party.  If  the  application  be  by  the  plaintiff  for  an 
"  order  under  the  said  sub-section  eight,  it  may  be  made 
"  either  ex  parte  or  with  notice,  and  if  for  an  order  under 
"  the  said  Rules  two  or  three  of  this  Order,  it  maybe  made 
"  after  notice  to  the  defendant  at  any  time  after  the  issue 
"  of  the  writ  of  summons,  and  if  it  be  by  any  other  party, 
"  then  on  notice  to  the  plaintiff,  and  at  any  time  after 
"  appearance  by  the  party  making  the  application." 
R.  4. 
"Writ  of  "  No  writ  of  injunction  shall  be  issued.     An  injunction 

abolished*  "  snaH  De  Dy  a  judgment  order,  and  such  judgment  or 
"  order  shall  have  the  effect  which  a  writ  of  injunction 
"  previously  had."     R.  8. 

Praecipe  for  a  Prohibition. 

"  18    .        .    No. 
"  In  the  High  Court  of  Justice. 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 
"  In  the  matter  of  a  certain  now  depending  in  the 

"  Court. 

"  Between  Plaintiff, 

"  and 

"  Defendant. 

"  Seal  a  writ  of  prohibition  directed  to  the  judge  of 
"  the  above-named  Court,  and  to  the  above-named  plain  - 
"  tiff,  to  prohibit  them  from  further  proceeding  in  the 
"  said 

"Dated  the  day  of  18     . 

"  (Signed) 
"  (Address) 

"  Solicitor  for  the 
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Prohibition. 
"  In  the  High  Court  of  Justice.  18  .     .     No.  . 

"  Probate,  Divorce,  and  Admiralty  Division. 
"  (Probate). 

"Between  Plaintiff, 

"and 

Defendant. 

"  Victoria,  by  the  grace  of  God  of  the  United  Kingdom 
"  of  Great  Britain  and  Ireland  Queen,  Defender  of  the 
"  Faith,  to  the  [judge  of  the  Court  holden  at] 
"  and  to  \jiame  ofplai)itiff~\  of  greeting: 

"  Whereas  we  have  been  given  to  understand  that  you 
"  the  said  have  [entered  a  plaint  against]  C.  D.  in 

"  the  said  Court,  and  that  the  said  Court  has  no  jurisdic- 
"  tion  in  the  said  [cause]  or  to  hear  and  determine  the  said 
"  [plaint]  by  reason  that  [state  facts  showing  want  of  juris- 
"  diction~\  : 

"  "We  therefore  hereby  prohibit  you  from  further  pro- 
"  ceeding  in  the  said  [action]  in  the  said  Court. 

"  "Witness,  Hugh  MacCalmont,  Earl  Cairns,  Lord  High 
"  Chancellor  of  Great  Britain,  the  day  of  in 

"  the  year  of  our  Lord  18     . 

"  This  writ  was  issued  by  of  agent  for 

"  of  solicitor  for  the  who  reside    at  ." 

Mandamus. 
"  In  the  High  Court  of  Justice.  18  .     .     No.     . 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 

"  Between  Plaintiff, 

"  and 

Defendant. 

"  Seal  in  pursuance  of  order  dated  a  writ  of  man- 

"  damus  directed  to  commanding  to  return- 

"  able 

"  Dated  the  day  of  18     . 

"  (Signed) 
"  (Address) 

"  Solicitor  for  the  ." 
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CHAPTEK  XIII. 


Form  of 
special  case. 


Inference  of 
fact  and  law. 


Preliminary 
question  of 
law  ordered  to 
be  raised  by 
judge  by 
special  case  or 
otherwise. 


QUESTIONS    OF    LAW — SPECIAL    CASES — MODES    OF    TRIAL 

HEIR    AT    LAW — DISCRETION    OF    JUDGE    AS    TO    MODE    OF 

TRIAL JURISDICTIONS  OF  COUNTY  COURTS — ADMISSIONS 

FORMS     OF     SUBPOENAS ORAL     EVIDENCE — LOST    WILL 

EVIDENCE    BY    AFFIDAVIT RULES     AS     TO     AFFIDAVITS 

PROBATE  MADE  EVIDENCE  BY  NOTICE MOTION  FOR  JUDG- 
MENT  ENTRY  OF  JUDGMENT COSTS RULES  OF  PRERO- 
GATIVE AND  PROBATE  COURTS  AS  TO  COSTS — COSTS  AGAINST 
PERSONS  SUING  IN  FORMA  PAUPERIS — SECURITY  FOR 
COSTS. 

Qu  estions  of  law  that  have  not  been  decided  on  demurrer 
may  be  decided  either  on  a  special  case  stated  by  the 
parties,  or  on  the  pleadings  and  evidence  at  the  hearing. 

Order  XXXIV. 
Questions  of  Law — Special  Cases. 
"  The  parties  may,  after  the  writ  of  summons  has 
been  issued,  concur  in  stating  the  questions  of  law  arising 
in  the  action  in  the  form  of  a  special  case  for  the  opinion 
of  the  Court.  Every  such  special  case  shall  be  divided 
into  paragraphs  numbered  consecutively,  and  shall  con- 
cisely state  such  facts  and  documents  as  may  be  neces- 
sary to  enable  the  Court  to  decide  the  questions  raised 
thereby.  Upon  the  argument  of  such  case  the  Court 
and  the  parties  shall  be  at  liberty  to  refer  to  the  whole 
contents  of  such  documents,  and  the  Court  shall  be  at 
liberty  to  draw  from  the  facts  and  documents  stated  in 
any  such  special  case  any  inference,  whether  of  fact  or 
law,  which  might  have  been  drawn  therefrom  if  proved 
at  a  trial."     R.  1. 

"  If  it  appear  to  the  Court  or  a  judge,  either  from  the 
statement  of  claim  or  defence  or  reply  or  otherwise,  that 
there  is  in  any  action  a  question  of  law,  which  it  would 
be  convenient  to  have  decided  before  any  evidence  is 
given  or  any  question  or  issue  of  fact  is  tried,  the  Court 
or  judge  may  make   an   order  accordingly,   and   may 
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"  direct  such  question  of  law  to  be  raised  for  the  opinion 
"  of  the  Court,  either  by  special  case  or  in  such  other 
"  manner  as  the  Court  or  judge  may  deem  expedient,  and 
"  all  such  further  proceedings  as  the  decision  of  such 
"  question  of  law  may  render  unnecessary  may  thereupon 
"  be  stayed."     P.  2. 

"  Every  special  case  shall  be  printed  by  the  plaintiff,  Printing 
"  and  signed  by  the  several  parties  or  their  solicitors,  and 
"  shall  be  filed  by  the  plaintiff.     Printed  copies  for  the  use 
"  of  the  judges  shall  be  delivered  by  the  plaintiff."     R.  3. 

"  No  special  case  in  an  action  to  which  a  married  Persons  under 
"  woman,  infant,  or  person  of  unsound  mind  is  a  party  dlsaDlllty- 
"  shall  be  set  down  for  argument  without  leave  of  the 
"  Court  or  a  judge,  the  application  for  which  must  be 
"  supported  by  sufficient  evidence  that  the  statements  con- 
"  tained  in  such  special  case,  so  far  as  the  same  affect  the 
"  interest  of  such  married  woman,  infant,  or  person  of 
"  unsound  mind,  are  true."     E.  4. 

"  Either  party  may  enter  a  special  case  for  argument  Entry  of 
"  by  delivering  to  the  proper  officer  a  memorandum  of  fora^ument. 
"  entry,  in  the  Form  No.  13  in  Appendix  (B.)  hereto, 
"  and  also  if  any  married  woman,  infant,  or  person  of  un- 
"  sound  mind  be  a  party  to  the  action,  producing  a  copy 
"  of  the  order  giving  leave  to  enter  the  same  for  argu- 
"  ment."     E.  5. 

Setting  down  Special  Case. 
"  In  the  High  Court  of  Justice.  18     .     B.  No. 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 

"  Between  A.  B Plaintiff, 

"  and 
"  C.  D.  and  others     ....     Defendants. 
"  Set  down  for  argument  the  special  case  filed  in  this 
"  action  on  the  day  of  ,  18     . 

"  X.  Y.,  Solicitor  for 
Questions  of  law,  raised  in  actions  in  the  Probate  Court, 
are  decided  by  the  Court ;  questions  of  fact,  by  the  Court 
with  or  without  the  assistance  of  a  jury,  or  at  the  assizes. 
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Actions  to  By  Order  XXXVI.  r.  2,  "  Actions  shall  be  tried  and 

be  tried  before  ,,  -\  -iviip  i  •     ^  i     p  •     i 

a  judge  or  beard  either  beiore  a  judge  or  judges,  or  before  a  judge 

judges,  or  «  an(j  jury,"  giving  either  party  an  absolute  right  to  have 
and  jury.  issues  of  fact  tried  by  a  j'ury,  subject  to  the  qualification 
contained  in  Order  XXXVI.  r.  26  :  "  The  Court  or  a 
"  judge  may,  if  it  shall  appear  desirable,  direct  a  trial 
"  without  a  jury  of  any  question  or  issue  of  fact,  or  partly 
"  of  fact  and  partly  of  law,  arising  in  any  cause  or  matter 
"  which  previously  to  the  passing  of  the  Act  could,  without 
"  any  consent  of  parties,  be  tried  without  a  jury."  By 
the  qualification  contained  in  the  last  rule  it  is  still  in  the 
discretion  of  the  judge  of  the  Probate  Division,  in  con- 
formity with  the  practice  of  the  Court  of  Probate,  to  de- 
termine whether  questions  of  fact  shall  be  tried  by  the 
Court  or  a  jury,  except  where  the  heir-at-law  is  a  party  to 
the  action  and  insists,  as  he  is  entitled,  upon  having  the 
issues  of  fact  tried  by  a  jury. 

See  Sect.  35  of  the  Court  of  Probate  Act,  1857 :  "  It 

"  shall  be  lawful  for  the  Court  of  Probate  to  cause  any 

"  questions  of  fact  arising  in  any  suit  or  proceeding  under 

"  this  Act  to  be  tried  by  a  special  or  common  jury  before 

"  the  Court  itself,  or  by  means  of  an  issue  to  be  directed 

"  to  any  of  the  superior  Courts  of  common  law,  in  the 

"  same  manner  as  an  issue  may  now  be  directed  by  the 

"  Court  of  Chancery,  and  such  question  shall  be  so  tried 

The  heir-at-     "  by  a  jury  in  any  case  where  an  heir-at-law,  cited  or 

right,  have      "  otherwise  made  party  to  the  suit  or  proceeding,  makes 

issues  of  fact    <<  application  to  the  Court  of  Probate  for  that  purpose  : 

triedbyajury.  X1  .  . 

"  and  in  any  other  case  where  all  the  parties  to  the  suit  or 
"  proceeding  concur  in  such  an  application,  and  where  any 
"  party  or  parties  other  than  such  heir-at-law  make  a  like 
"  application  (the  other  party  or  parties  not  concurring 
"  therein),  and  the  Court  shall  refuse  to  cause  such  ques- 
"  tion  to  be  tried  by  a  jury,  such  refusal  of  the  Court 
"  shall  be  subject  to  appeal  as  herein  provided."  The 
Court  of  Probate  Act,  1857,  sect.  35. 

"  Any  person  considering  himself  aggrieved  by  any  final 
"  or  interlocutory  decree  or  order  of  the  Court  of  Probate 
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"  may  appeal  therefrom  to  the  House  of  Lords  :  provided 
"  always,  that  no  appeal  from  any  interlocutory  order  of 
"  the  Court  of  Probate  shall  be  made  without  leave  of  the 
"  Court  of  Probate  first  obtained,  but  on  the  hearing  of  an 
"  appeal  from  any  final  decree,  all  interlocutory  orders  com- 
"  plained  of  shall  be  considered  as  under  appeal  as  well  as 
"  the  final  decree."     Court  of  Probate  Act,  1857,  sect.  39. 

In  other  cases  it  is  within  the  discretion  of  the  Court  to  Where  a  jury- 
direct  questions  of  fact  to  be  tried  Avith  or  without  a  jury.  not  clalmed 
~l  j      ./      by  neir-at- 

Sect.  35,  Probate  Act,  1857.     Where  the  only  issue  raised  law,  the  mode 

is  as  to  the  due  execution  of  the  will,  the  Court  invariably  discretion  of 

directs  the  cause  to  be  tried  without  a  jury.     Where  the  Judge- 

issues  raised  are  testamentary  capacity,  undue  influence,  or 

fraud,  it  is  the  practice  of  the  Court,  on  application  made 

by  either  party,  to  grant  a  jury.     But  where  the  cause,  Discretion 

from  the  nature  of  the  issues  of  fact  raised,  is  a  more  pro-  how  *°  be 

exercised 

per  one  to  be  tried  before  the  Court  itself,  than  by  a  jury, 
it  will  on  application  of  either  party  be  directed  to  be  tried 
without  a  jury,  unless  such  application  is  opposed  by  the 
heir-at-law.  Thus,  where  the  plaintiff  propounded  the 
contents  of  a  lost  will  as  universal  legatee,  and  the  defen- 
dants pleaded  that  the  contents  were  not  those  alleged,  the 
plaintiff's  application  for  a  jury  was  refused.  Quick  v. 
Quick  and  another,  3  S.  &  T.  460  ;  33  L.  J.  108.  So,  also, 
where  the  main  question  to  be  decided  being  one  of  mixed 
law  and  fact,  the  presumptive  revocation  of  a  will,  a  jury 
was  refused.  Smith  v.  Hoad  and  others,  3  S.  &  T.  462.  And 
where  any  of  the  parties  to  a  suit,  other  than  the  heir-at- 
law,  apply  for  a  jury,  and  the  Court  refuses  one,  such  refusal 
is,  with  the  leave  of  the  Court,  subject  to  an  appeal.  Sects. 
35  and  39,  the  Court  of  Probate  Act,  1857.  Where  the 
final  decree  is  appealed,  such  refusal  might  also  be  con- 
sidered under  appeal,  as  well  as  the  final  decree.  Sect.  39, 
the  Court  of  Probate  Act,  1857. 

By  sect.  38,  when  the  Court  directed  an  issue,  it  was 
lawful  for  it  to  direct  such  issue  to  be  tried  either  before  a 
judge  of  assize  in  any  county,  or  at  the  sittings  for  the  trial 
of  causes  in  London  or  Middlesex,  and  either  by  a  special 
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or  common  jury,  but  not  by  a  judge  of  assize  without  a 
jury  (Bushell  v.  Blenkhorn,  1  L.  R.  89;  35  L.  J.  75),  in 
like  manner  as  was  done  by  the  Court  of  Chancery. 

The  Probate  Court,  however,  unless  reason  be  shown  on 
affidavit  {Brandreth  v.  Braudreth  and  wife,  2  S.  &  T.  446;  31 
L.  J.  153)  to  the  contrary,  is  the  Court  in  which  the  cause 
ought  to  be  tried.  The  power  of  the  judge  to  direct  an 
issue  is  discretionary,  and  to  be  exercised  only  where  it 
would  be  a  discreet  exercise  of  such  power.  In  Cooper  v. 
Moss,  1  S.  &  T.  143,  the  Court  refused  to  direct  an 
issue  where  the  cause  had  excited  considerable  discussion 
and  feeling  in  the  county  where  it  was  proposed  to  be  tried, 
also  where  there  was  a  probability  of  the  cause  being  made 
a  remanet  at  the  ensuing  assizes.  Ingram  v.  Fuller  and 
another.  And  where,  upon  the  motion  of  the  defendant, 
an  issue  was  directed  to  be  tried  at  the  summer  assizes  to  be 
holden  at  Norwich  in  1858,  and  through  the  defendant's  de- 
fault it  did  not  come  on  for  trial,  the  Court,  upon  application 
made  by  the  plaintiff  (the  defendant  opposing),  directed  the 
cause  to  be  tried  in  the  Court  of  Probate.  Esling  v.  Dixon. 
An  action  will  The  only  ground  which  induces  the  Court  to  direct  an 
Probate  Comt  ^ssue  ^°  *ne  assizes  is  the  saving  of  expense  in  respect  of 
where  the  Hie  witnesses,  and  when  one  of  the  parties  applies  for  an 
posing  it  issue  and  the  other  party  opposes  the  application  and  offers 

"being:  sent        ^0  undertake  to  pay  the  extra  costs  occasioned  by  bringing 

to  the  assizes  .  L    J  .  ... 

undertakes  to  the  witnesses  to  London,  the  judge  invariably  directs  the 
other°party      cause  to  be  tried  in  the  Probate  Court, 

the  extra 

costs  of  a  trial  ORDER  XXXVI. 

in  London. 

Trial. 
Place  of  trial.  "  There  shall  be  no  local  venue  for  the  trial  of  any 
"  action,  but  when  the  plaintiff  proposes  to  have  the  action 
"  tried  elsewhere  than  in  Middlesex,  he  shall  in  his  state- 
"  ment  of  claim  name  the  county  or  place  in  which  he 
"  proposes  that  the  action  shall  be  tried,  and  the  action 
"  shall,  unless  a  judge  otherwise  orders,  be  tried  in  the 
"  county  or  place  so  named.  Where  no  place  of  trial  is 
"  named  in  the  statement  of  claim,  the  place  of  trial  shall, 
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unless  a  judge  otherwise  orders,  be  the  county  of  Middle- 
sex. Any  order  of  a  judge,  as  to  such  place  of  trial, 
may  he  discharged  or  varied  by  a  Divisional  Court  of  the 
High  Court."     E.  1. 

"  Subject  to  the  provisions  of  the  following  rules,  the  Notice  of  trial 
plaintiff  may,  with  his  reply,  or  at  any  time  after  the    ypami  ' 
close  of    the    pleadings,    give   notice   of    trial    of    the 
action,  and  thereby  specify  one  of  the  modes  mentioned 
in  Rule  2"  (see  ante,  336 ) ;  "  and  the  defendant  may,  upon 
giving   notice   within  four  days  from  the  time  of  the 
service  of  the  notice  of  trial,  or  within  such  extended 
time  as  a  Court  or  judge  may  allow,  to  the  effect  that 
he  desires  to  have  the  issues  of  fact  tried  before  a  judge 
and  jury,  be  entitled  to  have  the  same  so  tried."     R.  3. 
"  Subject  to  the  provisions  of  the  following  rules,  if  the  Notice  of  trial 
plaintiff  does  not  within  six  weeks  after  the  close  of  the    y  °  en  ant' 
pleadings,  or  within  such  extended  time  as  a  Court  or 
judge  may  allow,  give  notice  of  trial,  the  defendant  may, 
before  notice  of  trial  given  by  the  plaintiff,  give  notice 
of  trial,  and  thereby  specify  one  of  the  modes  mentioned 
in  Rule  2 ;   and  in  such  case  the  plaintiff,  on  giving 
notice  within  the  time  fixed  by  Rule  3  that  he  desires  to 
have  the  issues  of  fact  tried  before  a  judge  and  jury,  shall 
be  entitled  to  have  the  same  so  tried."     R.  4. 
"  In  any  case  in  which  neither  the  plaintiff  nor  defen-  Application 
dant  has  given  notice  under  the  preceding  rules  that  he  ^no-ino- 
desires  to  have  the  issues  of  fact  tried  before  a  judge  and  mode  of  trial. 
jury,  or  in  any  case  within  the  57th  section  of  the  Act, 
if  the  plaintiff  or  defendant  desires  to  have  the  action 
tried  in  any  other  mode  than  that  specified  in  the  notice 
of  trial,  he  shall  apply  to  the  Court  or  a  judge  for  an 
order  to  that  effect,  within  four  days  from  the  time  of 
the  service  of  the  notice  of  trial,  or  within  such  extended 
time  as  a  Court  or  judge  may  allow."     R.  5. 
"  Subject  to  the  provisions  of  the  preceding  rules,  the  Modes  and 
Court  or  a  judge  may,  in  any  action  at  any  time  or  from  °£  cations1 
time  to  time,  order  that  different  questions  of  fact  arising  of  f;lct- 
therein  be  tried  by  different  modes  of  trial,  or  that  one 
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"  or  more  questions  of  fact  be  tried  before  the  others,  and 
"  may  appoint  the  place  or  places  for  such  trial  or  trials, 
"  and  in  all  cases  may  order  that  one  or  more  issues  of  fact 
"  be  tried  before  any  other  or  others."  R.  6. 
Trial  by  j  ury.  '  <  Every  trial  of  any  question  or  issue  of  fact  by  a  j  ury  shall 
"  be  held  before  a  single  judge,  unless  such  trial  be  specially 
"  ordered  to  be  held  before  two  or  more  judges."     R.  7. 

"  Notice  of  trial  shall  state  whether  it  is  for  the  trial  of 
"  the  action  or  of  issues  therein.  It  may  be  in  the  Form 
"  No.  14  in  Appendix  (B.),  with  such  variations  as  cir- 
"  cumstances  may  require."     R.  8. 


Form  of 
notice. 


Form  of 
notice  of  trial. 


Length  of 
notice. 


Notice  before 
entry. 

Operation  of 
notice  in 
London  and 
Middlesex. 


Elsewhere. 


Form  of  Notice  of  Trial. 
"  In  the  High  Court  of  Justice. 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 
"  Take  notice  of  trial  of  this  action  [or  of  the  issues  of 
"  this  action  directed  to  be  tried]  by  a  judge  and  jury  [or 
as  the  case  may  be~\  in 

"  Dated  the  day  of  18     . 

"  X.  Y.,  plaintiff's  solicitor. 
"  Z.,  defendant's  solicitor." 
"  Ten  days  notice  of  trial  shall  be  given,  unless  the  party 
"  to  whom  it  is  given  has  consented  to  take  short  notice  of 
"  trial ;  and  shall  be  sufficient  in  all  cases,  unless  otherwise 
"  ordered  by  the  Court  or  a  judge.  Short  notice  of  trial 
"  shall  be  four  days  notice."     R.  9. 

"  Notice  of  trial  shall  be  given  before  entering  the  action 
"  for  trial."     R.  10. 

"  Notice  of  trial  for  London  or  Middlesex  shall  not  be 
"  or  operate  as  for  any  particular  sittings ;  but  shall  be 
"  deemed  to  be  for  any  day  after  the  expiration  of  the 
"  notice  on  which  the  action  may  come  on  for  trial  in  its 
"  order  upon  the  list."     R.  11. 

"  Notice  of  trial  elsewhere  than  in  London  or  Middlesex 
"  shall  be  deemed  to  be  for  the  first  day  of  the  then  next 
"  assizes  at  the  place  for  which  notice  of  trial  is  given." 
R.  12. 
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"  No  notice  of  trial  shall  bo  countermanded,  except  by  How  notice  to 
"  consent,  or  by  leave  of  the  Court  or  a  judge,  which  leave  mand«i. 
"  may  be  given  subject  to  such  terms  as  to  costs,  or  other- 
"  wise,  as  may  be  just."     E.  13. 

"  If  the  party  giving  notice   of   trial  for  London  or  Default  to 
"  Middlesex  omits  to  enter  the  action  for  trial  on  the  day  after  notice. 
"  or  day  after  giving  notice  of  trial,  the  party  to  whom 
"  notice  has  been  given  may,  unless  the  notice  has  been 
"  countermanded  under  the  last   rule,  within  four  days 
"  enter  the  action  for  trial."     P.  14. 

"  If  notice  of  trial  is  given  for  elsewhere  than  in  London  Entry  for 
"  or  Middlesex,  either  party  may  enter  the  action  for  trial. 
"  If  both  parties  enter  the  action  for  trial,  it  shall  be  tried 
"  in  the  order  of  the  plaintiff's  entry."     R.  15. 

Entry  of  Action  for  Trial. 
"  In  the  High  Court  of  Justice.  18     .     No.     . 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 
"  Between  .     .     .     Plaintiff, 

and 
"  ...     Defendant. 

"  Enter  this  action  for  trial. 

"  Dated  the  day  of  18     . 

"  (Signed) 
"  (Address) 

"  The  party  entering  the  action  for  trial  shall  deliver  to  Proceedings 
"  the  officer  two  copies  of  the  whole  of  the  pleadings  in  ^aejn  iy 
"  the  action,  one  of  which  shall  be  for  the  use  of  the  judge 
"  at  the  trial.     Such  copies  shall  be  in  print,  except  as  to 
"  such  parts,  if  any,  of  the  pleadings  as  are  by  these  rules 
"  permitted  to  be  written."     E.  17. 

"  If,  when  an  action  is  called  on  for  trial,  the  plaintiff  when  defen- 
"  appears,  and  the  defendant  does  not  appear,  then  the  ^ppea^at  *° 
"  plaintiff  may  prove  his  claim,  so  far  as  the  burden  of  trial. 
"  proof  lies  upon  him."     P.  18. 

T.  R 
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When  plain- 
tiff fails  to 
appear. 


Application 

to  set  aside 
judgment 

obtained  on 
default. 


Adjournment 
of  trial. 


Power  of 
judge  as  to 
entry  or  non- 
entry  of  judg- 
ment. 


Entry  of 
findings  of 
fact  in  assize 
cases. 


Entry  of  abso- 
lute j  udgment 
how  autho- 
rized. 


"  If,  when  an  action  is  called  on  for  trial,  the  defendant 
"  appears,  and  the  plaintiff  does  not  appear,  the  defendant, 
"  if  he  has  no  counter-claim,  shall  he  entitled  to  judgment 
"  dismissing  the  action;  hut  if  he  has  a  counter-claim,  then 
"  ho  may  prove  such  claim  so  far  as  the  hurden  of  proof 
"  lies  upon  him."     E.  19. 

"Any  verdict  or  judgment  obtained  where  one  party 
"  does  not  appear  at  the  trial,  may  be  set  aside  by  the  Court 
"or  a  judge  upon  such  terms  as  may  seem  fit,  upon  an 
"application  made  within  six  days  after  the  trial;  such 
"  application  may  be  made  either  at  the  assizes  or  in 
"  Middlesex."     E.  20. 

"  The  judge  may,  if  he  think  it  expedient  for  the  inte- 
"  rests  of  justice,  postpone  or  adjourn  the  trial  for  such 
"  time,  and  upon  such  terms,  if  any,  as  he  shall  think  fit." 
E.  21. 

"  Upon  the  trial  of  an  action,  the  judge  may,  at  or  after 
"  the  trial,  direct  that  judgment  be  entered  for  any  or 
"  either  party,  or  adjourn  the  case  for  further  considera- 
"  tion,  or  leave  any  party  to  move  for  judgment.  No 
"  judgment  shall  be  entered  after  a  trial  without  the  order 
"  of  a  Court  or  judge."     E.  22  a. 

"  Upon  every  trial  at  the  assizes,  or  at  the  London  and 
"  Middlesex  sitting  of  the  Queen's  Bench,  Common  Pleas, 
"  or  Exchequer  Division,  where  the  officer  present  at  the 
"  trial  is  not  the  officer  by  whom  judgments  ought  to  be 
"  entered,  the  associate  shall  enter  all  such  findings  of  fact 
"  as  the  judge  may  direct  to  be  entered,  and  the  directions, 
"  if  any,  of  the  judge  as  to  judgment,  and  the  certificates, 
"  if  any,  granted  by  the  judge,  in  a  book  to  be  kept  for 
"  the  purpose."     E.  23. 

"  If  the  judge  shall  direct  that  any  judgment  be  entered 
"  for  any  party  absolutely,  the  certificate  of  the  associate 
"  to  that  effect  shall  be  a  sufficient  authority  to  the  proper 
"  officer  to  enter  judgment  accordingly.  The  certificate 
"  may  be  in  the  Form  No.  15  in  Appendix  (B.)  hereto." 
E.  24. 
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Form  of  Certificate  of  Officer  after  Trial  by  a  Jury. 
"  30th  November,  1876.  1876.     No     . 

"  In  the  High  Court  of  Justice. 
"  Division. 

"  Between  A.  B Plaintiff, 

and 

"CD Defendant. 

"  I  certify  that  this  action  was  tried  before  the  Honour- 
"  able  Mr.  Justice  and  a  special  jury  of  the  county 

"  of  on  the  12th  and  13th  days  of  November,  1876. 

"  The  jury  found  [state  findings']. 

"  The  judge  directed  that  judgment  should  be  entered 
"  for  the  plaintiff  for  /.  with  costs  of  summons  [or 

"  as  the  case  may  be].  "A.  B., 

"[Title  of  Officer]." 

"  If  the  judge  shall  direct  that  any  judgment  be  entered  The  like-when 
"  for  any  party  subject  to  leave  to  move,  judgment  shall  subfe'cTto 
"  be  entered  accordingly  upon  the  production  of  the  asso-  leave. 
"  date's  certificate."     R.  25. 

"  The  Court  or  a  judge  may,  if  it  shall  appear  desirable,  Power  to 
"  direct  a  trial  without  a  jury  of  any  question  or  issue  of  ^H^Jjbhir 
"  fact,  or  partly  of    fact  and  partly  of    law,   arising  in 
"  any  cause  or  matter  which  previously  to  the  passing  of 
"  the  Act  could,  without  any  consent  of  parties,  be  tried 
"  without  a  jury."     E.  26. 

"  The  Court  or  a  judge  may,  if  it  shall  appear  either  Power  to 
"  before  or  at.  the  trial  that  any  issue  of  fact  can  be  more  before  judge 
"  conveniently  tried  before  a  jury,  direct  that  such  issue  aud  JUI7- 
"  shall  be  tried  by  a  judge  with  a  jury."     H.  27. 

"  Subject  to  any  Rules  of  Court,  any  judge  of  the  said  3G  &  37  Vict. 
"  High  Court,   sitting  in  the  exercise  of  its  jurisdiction  c'     '  b'     " 
"  elsewhere  than  in  a  Divisional  Court,  may  reserve  any  points  may 
"  case,  or  any  point  in  a  case,  for  the  consideration  of  a  De";seryedfor 

.»»...  or  directed  to 

"  Divisional  Court,  or  may  direct  any  case,  or  point  in  a  be  argued 
"  case,  to  be  argued  before  a  Divisional  Court ;  and  any  Bionai  Courts. 

r  2 
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"  Divisional  Court  of  the  said  High  Court  shall  have 
"  power  to  hear  and  determine  any  such  case  or  point 
"  so  reserved  or  so  directed  to  be  argued."     P.  46. 


Where  per- 
sonalty under 
200;.  and 
realty  under 
.'500/.,  County 
Courts  have 
jurisdiction. 


Optional  to 
parties  to 
apply  to  Pro- 
bate Court 
or  County 
Court. 


Of  the  Jurisdiction  of  the  County  Courts  in 
Contentious  Business. 

Where  the  personal  property  of  the  deceased,  exclusive 
of  what  he  is  entitled  to  as  trustee,  is  under  200/.,  but 
without  deducting  anything  on  account  of  debts,  and  the 
real  property  is  under  300/.,  without  making  deductions 
for  mortgages  thereon  {Da  vies  v.  Brecknell,  2  L.  P.  [not 
yet  reported]),  the  judge  of  the  County  Court  having 
jurisdiction  in  the  place  where  the  deceased  had  at  the 
time  of  his  death  a  fixed  place  of  abode  has  the  contentious 
jurisdiction  and  authority  of  the  Court  of  Probate  in 
respect  of  questions  as  to  the  grant  and  revocation  of 
probate  of  the  will  or  letters  of  administration  of  the  effects 
of  such  deceased  person,  in  case  there  be  any  contention  in 
relation  thereto.  (Sect.  10,  Court  of  Probate  Act  (1858)  ; 
see  also  sects.  55,  56,  57,  the  Court  of  Probate  Act  (1857).) 

It  is  not,  however,  obligatory  where  the  property  of  the 
deceased  is  within  the  amount,  and  the  residence  of  the 
deceased  within  the  district,  required  to  found  the  jurisdic- 
tion of  the  County  Court,  on  any  person  to  apply  through 
the  County  Court  for  probate  or  administration.  But 
when  in  any  contentious  matter  it  is  shown  to  the  Court 
of  Probate  that  the  state  of  the  property  and  place  of 
abode  of  the  deceased  were  such  as  to  give  contentious 
jurisdiction  to  the  judge  of  a  County  Court,  the  judge  of 
the  Court  of  Probate  may  send  the  cause  to  such  County 
Court,  and  the  judge  thereof  shall  proceed  therein  as  if 
such  application  and  cause  had  been  made  to  and  arisen 
in  his  court  in  the  first  instance.  (Sect.  59  of  the  Court 
of  Probate  Act  (1857).)  And  where  the  County  Court  is 
shown  to  have  jurisdiction,  the  Probate  Court  may,  though 
application  be  made  on  behalf  of  all  the  parties  to  the  cause 
for  it  to  be  tried  before  the  court  itself  or  at  the  assizes, 
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still,  in  its  discretion,  direct  it  to  be  tried  in  the  County 
Court.     Dunn  v.  Dunn,  1  S.  &  T.  521 ;  30  L.  J.  40. 

Where  the  County  Court  has  jurisdiction,  the  proceed-  Proceedings 
ings  in  the  cause  up  to  and  inclusive  of  the  application  prob°a^e  may 
for  directions  as  to  the  mode  of  trial  are  in  the  Court  of  be  transferred 

Probate.  at  any  stage. 

The  court,  on  the  application  for  directions  as  to  the  mode 
of  trial,  will  make  the  order  for  the  cause  to  be  tried  by 
the  judge  of  the  County  Court  having  jurisdiction  in  the 
place  where  the  deceased  had  at  the  time  of  his  death  a 
fixed  place  of  abode,  and  will  direct  the  papers  and  plead- 
ings in  the  cause  to  be  transmitted  to  the  County  Court 
judge  for  the  purposes  of  the  trial.  The  manner  in  which  Proceedingsin 
the  cause  is  to  be  tried,  whether  with  or  without  a  jury,  County  Court- 
will  be  determined  in  the  County  Court. 

"When  the  judgment  of  the  County  Court  has  been  pro-  Proceedingsin 
nounced  on  the  issues  raised  on  the  pleadings,  a  certified  bate'after  r°" 
copy  of  the  decree  of  the  judge  of  the  County  Court  should  decision  of 
be  filed  in  the  Principal  Registry.  Courts! 

The  County  Court,  after  a  cause  has  been  transferred  to 
it,  is  to  make  the  final  decree,  and  to  decide  all  questions 
arising  in  the  cause  as  to  costs  (Mdcleur  v.  Macleur,  1  L.  R. 
604;  37  L.  J.  68),  and  is  to  entertain  and  decide  on  any 
application  for  a  new  trial.     And  the  Court  of  Probate  was  Appeal  from 
only  authorized  to  make  an  order  in  such  cause  on  an  appeal  to°Comt  of" 
from  the  determination  of  the  County  Court  on  a  point  of  Probate. 
law,  or  upon  the  admission  or  rejection  of  evidence  under 
sect.  58  of  the  Probate  Act  (1857).     Zealley  v.  Veryard 
and  Bridle,  1  L.  R.  195.    A  copy  of  the  decree  of  the  judge 
of   the   County  Court  should  be   filed  in  the  Principal 
Registry. 

The  following  are  the  sections  of  the  Court  of  Probate 
Act,  1857,  and  of  the  Court  of  Probate  Act,  1858,  relating 
to  the  jurisdiction  of  the  County  Courts  in  contentious 
probate  business. 

"  On  a  decree  being  made  by  a  judge  of  a  County  Court  Registrar  of 
"  for  the  grant  or  revocation  of  a  probate  or  administration  to°tafnSm°"rt 
"  in  any  such  cause,  the  registrar  of  the  County  Court  certificate  of 
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decree  for        "  shall  transmit  to  the  district  registrar  of  the  district  in 

ctoiouoVpro-  "  which  it  shall  have  been  sworn  that  the  deceased  had  at 

bate.  "  the  time  of  his  decease  his  fixed  place  of  abode,  a  certifi- 

"  cate  under  the  seal  of  the  County  Court  of  such  decree 

"  having  been  made,  and  thereupon  on  the  application  of 

"  the  party  or  parties  in  favour  of  whom  such  decree  shall 

"  have  been  made,  a  probate  or  administration  in  com- 

"  pliance  with  such  decree  shall  be  issued  from  such  dis- 

"  trict  registry;  or,  as  the  case  may  require,  the  probate 

"  or  letters  of  administration  theretofore  granted  shall  be 

"  recalled  or  varied  by  the  district  registrar  according  to 

"  the  effect  of  such  decree."     Court  of  Probate  Act,  1857, 

sect.  55. 

The  judge  of        "  The  judge  of  any  County  Court  before  whom  any  dis- 

Court  to  "  puted  question  shall  be  raised  relating  to  matters  and 

decide  causes    «  causes  testamentary  under  this  Act  shall,  subject  to  the 

and  enforce  J  t  ... 

judgment  as     "  rules  and  orders  under  this  Act,  have  all  the  jurisdiction, 

mo    er cases.  (l  p0wer  an(j  authority  to  decide  the  same  and  enforce 

"  judgment   therein,  and   to   enforce  orders   in   relation 

"  thereto,  as  if  the  same  had  been  an  ordinary  action  in 

"  the  County  Court."     lb.  sect.  56. 

Affidavit  of  "  The  affidavit  as  to  the  place  of  abode  and  state  of  the 

giving  the       "  property  of  a  testator  or  intestate  which  is  to  give  con- 

County  Court   u  tentious  jurisdiction  to  the  judge  of  a  County  Court 

■jurisdiction  to  J  .   .  . 

be  conclusive,  "  under  the  previous  provisions  shall,  except  as  hereinafter 
proved -while  "  provided,  be  conclusive  for  the  purpose  of  authorizing 
the  matter  is  «  the  exercise  of  such  jurisdiction,  and  the  grant  or  revo- 
"  cation  of  probate  or  administration  in  compliance  with 
"  the  decree  of  such  judge ;  and  no  such  grant  of  probate 
"  or  administration  shall  be  liable  to  be  recalled,  revoked 
"  or  otherwise  impeached  by  reason  that  the  testator  or 
"  intestate  had  no  fixed  place  of  abode  within  the  juris- 
"  diction  of  such  judge  or  within  any  of  the  said  districts 
"  at  the  time  of  his  death,  or  by  reason  that  the  personal 
"  estate  sworn  to  be  under  the  value  of  two  hundred  pounds 
"  did  in  fact  amount  to  or  exceed  that  value,  or  that  the 
"  value  of  the  real  estate  of  or  to  which  the  deceased  was 
"  seised  or  entitled  beneficially  at  the  time  of  his  death 
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"  amounted  to  or  exceeded  three  hundred  pounds :  pro- 
"  vided,  that  where  it  shall  be  shown  to  the  judge  of  a 
"  County  Court  before  whom  any  matter  is  pending  under 
"  this  Act  that  the  place  of  abode  or  state  of  the  property 
"  of  the  testator  or  intestate  in  respect  of  whose  will  or 
"  estate  he  may  have  been  applied  to  for  grant  or  revoca- 
"  tion  of  probate  or  administration  has  not  been  correctly 
"  stated  in  the  affidavit,  and  if  correctly  stated  would  not 
"  have  authorized  him  to  exercise  such  contentious  juris- 
"  diction,  he  shall  stay  all  further  proceedings  in  his  Court 
"  in  the  matter,  leaving  any  party  to  apply  to  the  Court 
"  of  Probate  for  such  grant  or  revocation,  and  making  such 
"  order  as  to  the  costs  of  the  proceedings  before  him  as  he 
"  may  think  just."     lb.  sect.  57. 

"  Any  party  who  shall  be  dissatisfied  with  the  determi-  As  to  appeals 
"  nation  of  the  judge  of  the  County  Court  in  point  of  law,  court.  °UU  ^ 
"  or  upon  the  admission  or  rejection  of  any  evidence  in  any 
"  matter  or  cause  under  this  Act,  may  appeal  from  the 
"  same  to  the  Court  of  Probate,  in  such  manner  and  sub- 
"  ject  to  such  regulations  as  may  be  provided  by  the  rules 
"  and  orders  to  be  made  under  this  Act,  and  the  decision 
"  of  the  Court  of  Probate  on  such  appeal  shall  be  final." 
lb.  sect.  58. 

"  It  shall  not  be  obligatory  on  any  person  to  apply  for  Not  obliga- 
"  probate  or   administration  to  any  district   registry,  or  for^robate J 
"  through  any  County  Court,  but  in  every  case  such  appli-  &c.  to  district 

registries  or 

"  cation  may  be  made  through  the  principal  registry  of  County  Court, 
"  the  Court  of  Probate  wherever  the  testator  or  intestate  tut  maJr  in, 

every  case  be 

"  may  at  the  time  of  his  death  have  had  his  fixed  place  of  made  to  Court 
"  abode :  provided,  that  where  in  any  contentious  matter  °         a  e* 
"  arising  out  of  any  such  application  it  is  shown  to  the  »  Court  of 
"  Court  of   Probate  that  the  state  of  the  property  and  i™5b$*f  ^ct{2 
"  place  of  abode  of  the  deceased  were  such  as  to  give  con-  and  20.] 
"  tentious  jurisdiction  to  the  judge  of  a  County  Court,  the 
"  Court  of  Probate  may  send  the  cause  to  such  County 
"  Court,  and  the  judge  thereof  shall  proceed  therein  as  if 
"  such  application  and  cause  had  been  made  to  and  arisen 
"  in  his  Court  in  the  first  instance."     lb.  sect.  59. 
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"Where  per- 
sonalty is 
under  2001. 
County  Court 
to  have  juris- 
diction. 


Sect.  54  of  20 
&  21  Vict.  c. 

77,  repealed. 

Sect.  59  of  20 
&  21  Vict.  c. 
77,  to  apply 
to  applications 
for  revocation 
of  grants. 


"  Where  it  appears  by  affidavit  to  the  satisfaction  of  a 
"  registrar  of  the  principal  registry  that  the  testator  or  in- 
"  testate  in  respect  of  whose  estate  a  grant  or  revocation 
"of  a  grant  of  probate  or  letters  of  administration  is 
"  applied  for  had  at  the  time  of  his  death  his  fixed  place 
"  of  abode  in  one  of  the  districts  specified  in  schedule  (A) 
"  to  the  said  "  Court  of  Probate  Act,"  and  that  the  per- 
"  sonal  estate  in  respect  of  which  such  probate  or  letters 
"  of  administration  are  to  be  or  have  been  granted,  exclu- 
"  sive  of  what  the  deceased  may  have  been  possessed  of  or 
"  entitled  to  as  a  trustee,  and  not  beneficially,  but  without 
"  deducting  anything  on  account  of  the  debts  due  and 
"  owing  from  the  deceased,  was  at  the  time  of  his  death 
"  under  the  value  of  two  hundred  pounds,  and  that  the 
"  deceased  at  the  time  of  his  death  was  not  seised  or  en- 
"  titled  beneficially  of  or  to  any  real  estate  of  the  value  of 
"  three  hundred  pounds  or  upwards,  the  judge  of  the 
"  County  Court  having  jurisdiction  in  the  place  in  which 
"  the  deceased  had  at  the  time  of  his  or  her  death  a  fixed 
"  place  of  abode  shall  have  the  contentious  jurisdiction  and 
"  authority  of  the  Court  of  Probate  in  respect  of  questions 
"  as  to  the  grant  and  revocation  of  probate  of  the  will  or 
"  letters  of  administration  of  the  effects  of  such  deceased 
"  person,  in  case  there  be  anycontention  in  relation  thereto." 
Court  of  Probate  Act,  1S5S,  sect.  10. 

"  Section  fifty-four  of  the  said  Court  of  Probate  Act 
"  shall  be  and  the  same  is  hereby  repealed."     lb.  sect.  11. 

"  The  said  Court  of  Probate  Act,  section  fifty-nine,  shall, 
"  so  far  as  the  County  Courts  or  a  judge  thereof  are  con- 
"  cerned,  apply  to  an  amplication  for  the  revocation  of  a 
"  grant  of  probate  or  administration  as  well  as  to  an  appli- 
"  cation  for  any  such  grant."     lb.  sect.  12. 


Effect  of 
notice  to 
produce. 


Notices  to  Produce  and  Admit  Documents. 

Where  an  original  document  is  presumably  in  the  cus- 
tody of  an  adverse  party,  he  or  his  solicitor  should  be 
served  with  a  written  notice  to  produce  it,  if  it  is  required 
at  the  trial,  and  on  his  failing  to  do  so,  upon  proof  of 
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service  of  the  notice,  secondary  evidence  of  its  contents 
may  be  given  by  the  party  who  gave  the  notice. 

Notice  to  Produce  (General  Form) . 

"  In  the  High  Court  of  Justice.  18     .     No.     . 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 
"Between  .     .     .     Plaintiff, 

and 
"  ...     Defendant. 

"  Take  notice,  that  you  are  hereby  required  to  produce 
"  and  show  to  the  Court  on  the  trial  of  this  action  all 
"  books,  papers,  letters,  copies  of  letters,  and  other  writ- 
"  ings  and  documents  in  your  custody,  possession,  or 
"  power,  containing  any  entry,  memorandum,  or  minute 
"  relating  to  the  matters  in  question  in  this  action,  and 
"  particularly 

"Dated  the  day  of  18     . 

"  (Signed) 
"of 

"  To  the  above-named  §  _    ° 

"  solicitor  for  the  above- 

"  solicitor    or  agent."  "  named 

Order  XXXII. 

"  Any  party  to  an  action  may  give  notice,  by  his  own  Order 
"  statement  or  otherwise,  that  he  admits  the  truth  of  the  XXXIL 
"  whole  or  any  part  of  the  case  stated  or  referred  to  in  the  admission  of 
"  statement  of  claim,  defence,  or  reply  of  any  other  party."  ?ase  in  plead- 

in  "a 

E.  1. 

"  Either  party  may  call  upon  the  other  party  to  admit  Notice  to 
"  any  document,  saving  all  just  exceptions ;  and  in  case  of  ad ™f' docu" 
"  refusal  or  neglect  to  admit,  after  such  notice,  the  costs 
"  of  proving  any  such  document  shall  be  paid  by  the  party 
"  so  neglecting  or  refusing,   whatever  the  result  of  the 
"  action  may  be,  unless  at  the  hearing  or  trial  the  Court 


250 


CONTENTIONS  BUSINESS 


Affidavit  of 
signature 
evidence  of 
admission. 


"  certify  that  the  refusal  to  admit  was  reasonable ;  and 
"  no  costs  of  proving-  any  document  shall  be  allowed  unless 
"  such  notice  be  given,  except  where  the  omission  to  give 
"  the  notice  is,  in  the  opinion  of  the  taxing  officer,  a  saving 
"  of  expense."     R.  2. 

"  A  notice  to  admit  documents  may  be  in  the  Form 
"  given  in  note  A.  (B)."     E.  3. 

"An  affidavit  of  the  solicitor  or  his  clerk,  of  the  due 
"  signature  of  any  admissions  made  in  pursuance  of  any 
"  notice  to  admit  documents,  and  annexed  to  the  affidavit, 
"  shall  be  sufficient  evidence  of  such  admissions."     P.  4. 


Form  of  Notice  to  admit  Documents. 

In  the  High  Court  of  Justice. 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 
"A.  B.  *.  C.  D. 
"  Take  notice,  that  the  plaintiff  [or  defendant]  in  this 
cause  proposes  to  adduce  in  evidence  the  several  docu- 
ments hereunder  specified,  and  that  the  same  may  be 
inspected  by  the  defendant  [or  plaintiff],  his  solicitor  or 
agent,  at  ,  on  ,  between  the  hours  of  ; 

and  the  defendant  [or  plaintiff]  is  hereby  required, 
within  forty-eight  hours  from  the  last-mentioned  hour, 
to  admit  that  such  of  the  said  documents  as  are  specified 
to  be  originals  were  respectively  written,  signed,  or 
executed,  as  they  purport  respectively  to  have  been  ; 
that  such  as  are  specified  as  copies  are  true  copies ;  and 
such  documents  as  are  stated  to  have  been  served,  sent, 
or  delivered,  were  so  served,  sent,  or  delivered  respec- 
tively ;  saving  all  just  exceptions  to  the  admissibility  of 
all  such  documents  as  evidence  in  this  cause. 
"Dated,  &c. 
"  To  E.  F.,  solicitor  [or  agent"]  for  defendant  [or  plain- 

m\ 

"  Gr.  H.,  solicitor  [or  agent]  for  plaintiff  [or  defendant']" 

"  [Here 
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"  [Here  describe  the  documents,  the  manner  of  doing 
"  which  may  be  as  follows  : — ]  " 


Oeiginals. 


Description  of  Documents. 


Dates. 


Deed  of  covenant  between  A.  B.  and  C.  D.  first 
part,  and  E.  F.  second  part 

Indenture  of  lease  from  A.  B.  to  C.  D 

Indenture  of  release  between  A.  B.,  C.  D.  first 
part,  &c 

Letter — defendant  to  plaintiff     

Policy  of  insurance  on  goods  by  ship  "  Isabella," 
on  voyage  from  Oporto  to  London     

Memorandum  of  agreement  between  C.  D.,  captain 
of  said  ship,  and  E.  F 

Bill  of  exchange  for  100?.  at  three  months,  drawn 
by  A.  B.'on  and  accepted  by  C.  D.,  indorsed 
by  E.  F.  and  G.  H 


January  1,  1848. 
February  1,  1848. 

February  2,  1848. 
March  1,  1848. 

December  3,  1847. 

January  1,  1848. 

May  1,  1849. 


Copies. 


Description  of  Documents 


Register  of  baptism  of  A.  B.  in 

the  parish  of  X 

Letter — plaintiff  to  defendant . 

Notice  to  produce  papers    .... 


Record  of  a  judgment  of  the 
Court  of  Queen's  Bench  in 
an  action,  J.  S.  v.  J.  N. 

Letters  Patent  of  Kong  Charles 
II.  in  the  Rolls  Chapel  .... 


January  1,  1848 
February  1,1848 

March  1,  1848.. 


Trinity      Term, 
10th  Vict. 


January  1,  1680 


Original  or  Duplicate 
served,  sent,  or  delivered, 
when,  how,  and  by  whom. 


Sent  by  General  Post, 
February  2,  184S. 

Served  March  2,  1848, 
on  defendant's  at- 
torney by  E.  F., 
of 
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Subpoena. 

"  In  the  High  Court  of  Justice.  18     .     No. 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 


"  Between 

.     .     .     Plaintiff, 

and 

a 

.     .     .     Defendant. 

"  Seal  writ  of 

subpoena 

on  behalf  of  the 

"  directed  to 

returnable 

"  Dated  the 

day  of 

18    . 

"  (Signed) 

. 

"  (Address) 

"  Solicitor  for  the 

j> 

*  The  names 
of  three  wit- 
nesses may  he 
inserted. 

t  London  or 
Westminster. 


Forms  or  Subpoenas. 
Subpoena  ad  Testificandum  at  Sittings  of  High  Court. 
'  In  the  High  Court  of  Justice.  18     .     No.     . 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 
"  Between  .     .     .     Plaintiff, 

and 
"  ...     Defendant. 

"  Victoria,  by  the  Grace  of  God  of  the  United  Kingdom 
'  of  Great  Britain  and  Ireland  Queen,  Defender  of  the 
'  Faith,  to* 

'  greeting :  We  command  you  to  attend  at  the  sittings  of 
'  the  Division  of  our  High  Court  of  Justice,  fort 

'  to  be  holden  at  on  day  the  day 

'of  18     ,  at  the  hour  of  in  the 

'  noon,  and  so  from  day  to  day  during  the  said  sittings, 
'  until  the  above  cause  is  tried,  to  give  evidence  on  behalf 
'  of  the 

"  Witness,  Hugh  MacCalmont,  Earl  Cairns,  Lord  High 
'  Chancellor  of  Great  Britain,  the  day  of  in 

'  the  year  of  Our  Lord  One  thousand  eight  hundred  and 
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Subpoena  Duces  Tecum  at  Sittings  of  High  Court. 
"  In  the  High  Court  of  Justice.  18     .     No.     . 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 
"  Between  .     .     .     Plaintiff, 

and 
"  ...     Defendant. 

"  Victoria,  by  the  Grace  of  God  of  the  United  Kingdom 
"  of  Great  Britain  and  Ireland  Uueen,  Defender  of  the 

"Faith,  to*  *  The  names 

.    .  oi  three  wit  - 

"  We  command  you  to  attend  at  the  sittings  oi  the  nesses  may  be 

"  Division  of  our  High  Court  of  Justice  fort  ,  to  be  inserted. 

"  holden  at  on  day  the  day  of  Westminster. 

"  18     ,  at  the  hour  of  o'clock  in  the  noon, 

"  and  so  from  day  to  day  until  the  above  cause  is  tried,  to 

"  give  evidence  on  behalf  of  the  and  also  to  bring 

"  with  vou  and  produce  at  the  time  and  place  aforesaid  %  +sPec% 

J  *■  x  documents  to 

11  be  produced. 

"  Witness,  Hugh  MacCalmont,  Earl  Cairns,  Lord  High 

"  Chancellor  of  Great  Britain,  the  day  of  in 

"  the  year  of  Our  Lord  One  thousand  eight  hundred  and 
<<  » 

Subpoena  ad  Testificandum  at  Assizes. 
"  In  the  High  Court  of  Justice.  18     .     No.     . 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 
"  Between  .     .     .     Plaintiff, 

and 
"  ...     Defendant. 

"  Victoria,  by  the  Grace  of  God  of  the  United  Kingdom 
"  of  Great  Britain  and  Ireland  Uueen,  Defender  of  the 

"  Faith,  to*  *The  names 

"  greeting :  We  command  you  to  attend  before  our  jus-  Je^^y^ 

"  tices  assigned  to  take  the  assizes  in  and  for  the  county  inserted. 

"  of  to  be  holden  at  on  day  the 

"  day  of  18     ,  at  the  hour  of  in  the 

"  noon,  and  so  from  day  to  day  during  the  said  assizes 
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"  until  the  above  cause  is  tried,  to  give  evidence  on  behalf 
"  of  the 

"  Witness,  Hugh  MacCalmont,  Earl  Cairns,  Lord  High 
"  Chancellor  of  Great  Britain,  the  day  of  in 

"  the  year  of  Our  Lord  One  thousand  eight  hundred  and 


Subpoena  Duces  Tecum  at  Assizes. 

"  In  the  High  Court  of  Justice.  18     .     No.     . 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 
"Between  .     .     .     Plaintiff, 

and 

"  ...     Defendant. 

"  Victoria,  by  the  Grace  of  God  of  the  United  Kingdom 
"  of  Great  Britain  and  Ireland  Queen,  Defender  of  the 
*  The  names      "  Faith,  to* 

nesses  may  be  "  greeting :  We  command  you  to  attend  before  our  jus- 
inserted,  tt  ^jces  assigned  to  take  the  assizes  in  and  for  the  county 
"of  to  be  h  olden  at  on  day  the 
"  day  of  18  ,  at  the  hour  of  in  the 
"  noon,  and  so  from  day  to  day  during  the  said  assizes, 
"  until  the  above  cause  is  tried,  to  give  evidence  on  behalf 
"  of  the  ,  and  also  to  bring  with  you  and  produce 
t  Specify         "  at  the  time  and  place  aforesaid  t 

be  produced.         "  Witness,  Hugh  MacCalrnont,  Earl  Cairns,  Lord  High 
"  Chancellor  of  Great  Britain,  the  day  of  in 

"  the  year  of  Our  Lord  One  thousand  eight  hundred  and 


Sect.  20,Judi-  "  Nothing  in  this  Act  or  in  the  First  Schedule  hereto, 

vm*  Act'  "  or  *n  any  ^iues  °f  Court  to  be  made  under  this  Act, 

Provision  as  "  save  as  ^ar  as  relates  to  the  power  of  the  Court   for 

to  Act  not  "  special  reasons  to  allow  depositions  or  affidavits  to  be 

affecting  rules  *  .    . 

of  evidence  or       read,  shall  afreet  the  mode  of  giving  evidence  by  the 
juries.     ^        «  ora|  exammation  of  witnesses  in  trials  by  jury,  or  the 
c  77   "        '    "  rules  of  evidence,  or  the  law  relating   to  jurymen  or 
"  juries."     Sect.  20,  J.  A.  1875. 
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Order   XXXVII. 

Evidence  Generally. 

"  In  the  absence  of  any  agreement  between  the  parties,  Mode  of 
and  subject  to  these  rules,  the  witnesses  at  the  trial  of  £lving  evi- 

.  dence. 

any  action  or  at  any  assessment  of  damages,  shall  be 
examined  viva  voce  and  in  open  Court,  but  the  Court  or 
a  judge  may  at  any  time  for  sufficient  reason  order  that 
any  particular  fact  or  facts  may  be  proved  by  affidavit, 
or  that  the  affidavit  of  any  witness  may  be  read  at  the 
hearing  or  trial,  on  such  conditions  as  the  Court  or  judge 
may  think  reasonable,  or  that  any  witness  whose  attend- 
ance in  Court  ought  for  some  sufficient  cause  to  be  dis- 
pensed with,  be  examined  by  interrogatories  or  otherwise 
before  a  commissioner  or  examiner ;  provided  that 
where  it  appears  to  the  Court  or  judge  that  the  other 
party  bona  fide  desires  the  production  of  a  witness  for 
cross-examination,  and  that  such  witness  can  be  pro- 
duced, an  order  shall  not  be  made  authorising  the  evi- 
dence of  such  witness  to  be  given  by  affidavit."  R.  1. 
"  Affidavits  shall  be  confined  to  such  facts  as  the  witness  What  facts  to 
is  able  of  his  own  knowledge  to  prove,  except  on  inter-  ^ffidavfts  m 
locutory  motions,  on  which  statements  as  to  his  belief, 
with  the  grounds  thereof,  may  be  admitted.  The  costs 
of  every  affidavit  which  shall  unnecessarily  set  forth 
matters  of  hearsay,  or  argumentative  matter,  or  copies 
of  or  extracts  from  documents,  shall  be  paid  by  the  party 
filing  the  same."     R.  3. 

"  In  any  action  at  law  or  suit  in  equity,  where,  accord-  The  Court  of 
ing  to  the  existing  law,  it  would  be  necessary  to  produce  -p™!?ate  ^ct> 
and  prove  an  original  will  in  order  to  establish  a  devise  Admission  of 
or   other  testamentary   disposition  of  or   affecting   real  probate  in 

evidence  in 

estate,  it  shall  be   lawful  for    the   party   intending   to  iieu  of  orio-i- 

establish  in  proof  such  devise  or  other  testamentary  dis-  na|.wlll.uP°n 
.  ,  .  .  notice  given, 

position  to  give  to  the  opposite  party,  ten  days  at  least 

before  the  trial  or  other  proceeding  in  which  the  said 
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"  proof  shall  be  intended  to  be  adduced,  notice  that  he 
"  intends  at  the  said  trial  or  other  proceeding  to  give  in 
"  evidence  as  proof  of  the  devise  or  other  testamentary 
"  disposition  the  probate  of  the  said  will,  or  the  letters  of 
"  administration  with  the  will  annexed,  or  a  copy  thereof 
"  stamped  with  any  seal  of  the  Court  of  Probate  ;  and  in 
"  every  such  case  such  probate  or  letters  of  administration, 
"  or  copy  thereof  respectively,  stamped  as  aforesaid,  shall 
"  be  sufficient  evidence  of  such  will  and  of  its  validity  and 
"  contents,  notwithstanding  the  same  may  not  have  been 
"  proved  in  solemn  form,  or  have  been  otherwise  declared 
"  valid  in  a  contentious  cause  or  matter,  as  herein  provided, 
"  unless  the  party  receiving  such  notice  shall,  within  four 
"  days  after  such  receipt,  give  notice  that  he  disputes  the 
"  validity  of  such  devise  or  other  testamentary  disposition." 
Court  of  Probate  Act,  1857,  s.  64. 
Declarations  Where  a  will  has  been  lost  or  destroyed  unintentionally, 
to  contents' of  declarations,  written  or  oral,  made  by  the  testator,  both 
a  lost  will.  before  and  after  the  execution  of  the  will,  are  admissible 
as  secondary  evidence  of  its  contents.  Sugden  v.  Lord 
St.  Leonards,  1  P.  Div.  154;  45  L.  J.  40. 

The  contents  of  a  lost  will  may  be  proved  by  the 
evidence  of  a  single  witness,  though  interested,  whose 
veracity  and  competency  are  unimpeached.     lb.  154. 


Order 
XXXVIII. 

Time  for 
delivery  of 
affidavit  by 
plaintiff. 


Time  for 
delivery  of 
affidavits  by 
defendants. 


Order  XXXVIII. 

Evidence    by  Affidavit. 

"Within  fourteen  days  after  a  consent  for  taking 
evidence  by  affidavit  as  between  the  plaintiff  and  the 
defendant  has  been  given,  or  within  such  time  as  the 
parties  may  agree  upon,  or  a  judge  in  chambers  may 
allow,  the  plaintiff  shall  file  his  affidavits  and  deliver  to 
the  defendant  or  Ills  solicitor  a  list  thereof."  E.  1. 
"  The  defendant  within  fourteen  days  after  delivery  of 
such  list,  or  within  such  time  as  the  parties  may  agree 
upon,  or  a  judge  in  chambers  may  allow,  shall  file  his 
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"  affidavits  and  deliver  to  the  plaintiff  or  his  solicitor  a 
"  list  thereof."     E.  2. 

"  Within  seven   days  after  the  expiration  of  the  said  Time  for 
"  fourteen    days,    or   such   other   time    as    aforesaid,   the  affidavits  in 
"  plaintiff  shall  file  his  affidavits  in  reply,  which  affidavits  rePty- 
"  shall  be  confined  to  matters  strictly  in  reply,  and  shall 
"  deliver  to  the  defendant  or  his  solicitor  a  list  thereof." 
E.  3. 

"  "When  the  evidence  is  taken  by  affidavit,  any  party  Cross-exa- 
"  desiring  to  cross-examine  a  deponent  who  has  made  an  ^pone^0- 
"  affidavit  filed  on  behalf  of  the  opposite  party,  may  serve  notice,  and 
"  upon  the  party  by  whom  such  affidavit  has  been  filed,  giveu. 
"  a  notice   in  writing,   requiring   the   production  of   the 
"  deponent  for  cross-examination  before  the  Court  at  the 
"  trial,  such  notice  to  be  served  at  any  time  before  the 
"  expiration  of  fourteen  days  next  after  the  end  of  the 
"  time  allowed  for  filing  affidavits  in  reply,  or  within  such 
"  time  as  in  any  case  the  Court  or  a  judge  may  specially 
"  appoint ;    and    unless    such   deponent   is   produced   ac- 
"  cordingly,   his  affidavit  shall  not  be  used  as  evidence 
"  unless  by  the  special  leave  of  the  Court.     The  party 
"  producing  such  deponent  for  cross-examination  shall  not 
"  be  entitled  to  demand  the  expenses  thereof  in  the  first 
"  instance   from   the   party  requiring   such   production." 
E.  4. 

Notice  of  Cross-examination  of  Deponents  at  Trial. 

"  In  the  High  Court  of  Justice.  18     .     No.     . 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 
"Between  .     .     .     Plaintiff, 

and 

.     .     .     Defendant. 
"  Take  notice,  that  the  intend  at  the  trial  of  this 

"  action  to  cross-examine  the  several  deponents  named  and 
"  described  in  the  schedule  hereto  on  their  affidavits  therein 
"  specified. 
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"  And  also  take  notice  that  you  are  hereby  required  to 
"  produce  the  said  deponents  for  such  cross-examination 
"  before  the  Court  aforesaid. 

"  Dated  the  day  of  18     . 

"  (Signed) 
"  Agent  for 
"of 

"  Solicitor     for  the 
"To 

"  The  Schedule  above  referred  to. 


Name  of  Deponent.  Address  and  Description.       Date  -when  Affidavit  Filed 


How  atten- 
dance of  de- 
ponent to  be 
compelled. 


Affidavits  to 
be  printed. 


Form  of 
affidavits. 

Order 
XXXVII. 

Rule  3a. 


Description 
and  address 
of  deponent 
to  be  stated. 
Order 
XXXVII. 
Rule  3b. 


"  The  party  to  whom  such  notice  as  is  mentioned  in  the 
"  last  preceding  rule  is  given,  shall  be  entitled  to  compel 
"  the  attendance  of  the  deponent  for  cross-examination  in 
"  the  same  way  as  he  might  compel  the  attendance  of  a 
"  witness  to  be  examined."     R.  5. 

"  When  the  evidence  in  any  action  is  under  this  order 
"  taken  by  affidavit,  such  evidence  shall  be  printed,  and 
"  the  notice  of  trial  shall  be  given  at  the  same  time  or 
"  times  after  the  close  of  the  evidence  as  in  other  cases  is 
"  by  these  rules  provided  after  the  close  of  the  pleadings." 
R.  6. 

"  Every  affidavit  shall  be  drawn  up  in  the  first  person, 
"  and  shall  be  divided  into  paragraphs,  and  every  paragraph 
"  shall  be  numbered  consecutively,  and  as  nearly  as  may 
"  be  shall  be  confined  to  a  distinct  portion  of  the  subject. 
"  Every  affidavit  shall  be  written  or  printed  bookwise.  No 
"  costs  shall  be  allowed  for  any  affidavit  or  part  of  an  affi- 
"  davit  substantially  departing  from  this  rule."     R.  12. 

"Every  affidavit  shall  state  the  description  and  true 
"  place  of  abode  of  the  deponent."     R.  13. 
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"  In  every  affidavit  made  by  two  or  more  deponents  the  Affidavits 
"  names  of  the  several  persons  making  the  affidavit  shall  ™ameorey  tw° 
"  be  inserted  in  the  jurat,  except  that  if  the  affidavit  of  all  deponents. 
"  the  deponents  is  taken  at  one  time  by  the  same  officer  it  ^rd^1 
"  shall  be  sufficient  to  state  that  it  was  sworn  by  both  (or  Rule  3c. 
"  all)  of  the  '  above-named  '  deponents."     R.  14. 

"  Every   affidavit   shall  be  filed  in  the  central  office.  Affidavit  to 
"  There   shall    be    appended   to   every   affidavit   a   note    e    e  ' 
"  showing  on  whose  behalf  it  is  filed."     R.  15.  XXXVII. 

"  No  affidavit  having  in  the  jurat  or  body  thereof  any  Rule  3d- 
"  interlineations,  alteration,  or  erasure  shall  without  leave  in  affidavits. 
"  of  the  Court  or  a  judge  be  read  or  made  use  of  in  any  Order 
"  matter  depending  in  Court  unless  the  interlineation  or  ^ ^Y11' 
"  alteration   (other  than  by  erasure)  is  authenticated  by 
"  the  initials  of  the  officer  taking  the  affidavit,  or,  if  taken 
"  at  the  central  office,  either  by  his  initials  or  by  the  stamp 
"  of  that  office,  nor  in  the  case  of  an  erasure,  unless  the 
"  words  or  figures  appearing  at  the  time  of  taking  the 
"  affidavit  to  be  written  on  the  erasure  are  re- written  and 
"  signed  or  initialed  in  the  margin  of  the  affidavit  by  the 
"  officer  taking  it."     R.  16. 

"  Where   an   affidavit   is   sworn   by   any   person   who  Affidavits  by 
"  appears  to  the  officer  taking  the  affidavit  to  be  illiterate,  Bons 
"  the  officer  shall  certify  in  the  jurat  that  the  affidavit  was  Order 
"  read  in  his  presence  to  the  deponent,  that  the  deponent  jiule  3f    ' 
"  seemed  perfectly  to  understand  it,  and  that  the  deponent 
"  made  his  or  her  signature  in  the  presence  of  the  officer. 
"  No  such  affidavit  shall  be  used  in  evidence  in  the  absence 
"  of  this  certificate,  unless  the  Court  or  a  judge  is  otherwise 
"  satisfied  that  the  affidavit  was  read  over  to  and  apparently 
"  perfectly  understood  by  the  deponent."     R.  17. 

"  In  cases  in  which  by  the  present  practice  an  original  Order 
"  affidavit  is  allowed  to  be  used,  it  shall  before  it  is  used  ^ule  3     ' 
"  be  stamped  with  a  proper  filing  stamp,  and  shall  at  the 
"  time  when  it  is  used  be  delivered  to  and  left  with  the 
"  proper  officer  in  Court  or  in  Chambers,  who  shall  send  it 
"  to  the  central  office.     An  office  copy  of  an  affidavit  may 
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"  in  all  cases  be  used,  the  original  affidavit  hating  been 
"  previously  filed  in  the  central  office,  and  the  copy  duly 
"  authenticated  with  the  seal  of  that  office."     R.  18. 


How  judg- 
ment is 
obtained. 


Where  judg- 
ment subject 
to  leave. 


Motion  for 
judgment 
when  not 
directed  to 
be  entered. 


Application 
to  Court  of 
Appeal  to 
set  aside 
j  udgment 
directed  to  be 
entered  by 
judge  after 
trial  by  jury. 


Order  XL. 

Motion  for  Judgment. 

"  Escept  where  by  the  Act  or  by  these  rules  it  is  pro- 
vided that  judgment  may  be  obtained  in  any  other  man- 
ner, the  judgment  of  the  Court  shall  be  obtained  by 
motion  for  judgment."     R.  1. 

"  "Where  at  the  trial  of  an  action  the  judge  or  a  referee 
has  ordered  that  any  judgment  be  entered  subject  to 
leave  to  move,  the  party  to  whom  leave  has  been  reserved 
shall  set  down  the  action  on  motion  for  judgment,  and 
give  notice  thereof  to  the  other  parties  within  the  time 
limited  by  the  judge  in  reserving  leave,  or  if  no  time 
has  been  limited,  within  ten  days  after  the  trial.  The 
notice  of  motion  shall  state  the  grounds  of  the  motion, 
and  the  relief  sought,  and  that  the  motion  is  pursuant 
to  leave  reserved."     R.  2. 

"  "Where  at  the  trial  of  an  action  the  judge  or  referee 
abstains  from  directing  any  judgment  to  be  entered,  the 
plaintiff  ma}-  set  down  the  action  on  motion  for  judg- 
ment. If  he  does  not  so  set  it  down  and  give  notice 
thereof  to  the  other  parties  within  ten  days  after  the 
trial,  any  defendant  may  set  down  the  action  on  motion 
for  judgment,  and  give  notice  thereof  to  the  other 
parties."     11.  3. 

"  WThere,  at  or  after  the  trial  of  an  action  by  a  jury,  the 
judge  has  directed  that  any  judgment  be  entered,  any 
party  may,  without  any  leave  reserved,  apply  to  set 
aside  such  judgment,  and  enter  any  other  judgment,  on 
the  ground  that  the  judgment  directed  to  be  entered  is 
wrong  by  reason  of  the  judge  having  caused  the  finding 
to  be  wrongly  entered,  with  reference  to  the  finding  of 
the  jury  upon  the  question  or  questions  submitted  to 
them." 
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"  Where,  at  or  after  the  trial  of  an  action  before  a  Without  jury. 
"  judge,  the  judge  has  directed  that  any  judgment  be 
"  entered,  any  party  may,  without  any  leave  reserved, 
"  apply  to  set  aside  such  judgment,  and  to  enter  any 
"  other  judgment,  upon  the  ground  that,  upon  the  finding 
"  as  entered  the  judgment  so  directed  is  wrong." 

"  An  application  under  this  Rule  shall  be  to  the  Court 
"  of  Appeal."     E.  4— Dec.  Orders,  1876. 

"  Where  issues  have  been  ordered  to  be  tried,  or  issues  Motion  on 
"  or  questions  of  fact  to  be  determined  in  any  manner,  the  ^sues  or  ques- 
"  plaintiff  may  set  down  the  action  on  motion  for  judg- 
"  ment  as  soon  as  such  issues  or  questions  have  been  deter- 
"  mined.  If  he  does  not  so  set  it  down,  and  give  notice 
"  thereof  to  the  other  parties  within  ten  days  after  his 
"  right  so  to  do  has  arisen,  then  after  the  expiration  of 
"  such  ten  days  any  defendant  may  set  down  the  action 
"  on  motion  for  judgment,  and  give  notice  thereof  to  the 
"  other  parties."     R.  7. 

"  Where  issues  have  been  ordered  to  be  tried,  or  issues  Application 
"  or  questions  of  fact  to  be  determined  in  any  manner,  ^ere  s?me 
"  and  some  only  of  such  issues  or  questions  of  fact  have  or  questions 
"  been  tried  or  determined,  any  party  who  considers  that  tried. 
"  the  result  of  such  trial  or  determination  renders  the  trial 
"  or  determination  of  the  others  of  them  unnecessary,  or 
"  renders   it   desirable   that   the   trial    or    determination 
"  thereof  should  be  postponed,  may  apply  to  the  Court 
"  or  a  judge  for  leave  to  set  down  the  action  on  motion 
"  for  judgment,  without  waiting  for  such  trial  or  deter- 
"  mination.     And  the  Court  or  judge  may,  if  satisfied  of 
"  the  expediency  thereof,  give  such  leave,  upon  such  terms, 
"  if  any,  as  shall  appear  just,  and  may  give  any  directions 
"  which  may  appear  desirable  as  to  postponing  the  trial  of 
"  the  other  questions  of  fact."     K.  8. 

"  No  action  shall,  except  by  leave  of  the  Court  or  a  Leave  neces- 
"  judge,  be  set  down  on  motion   for  judgment  after  the  sai7-forft 
"  expiration   of  one  year  from  the  time  when  the  party  one  year. 
"  seeking  to  set  down  the  same  first  became  entitled  so  to 
"  do."     R.  9. 
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Postponing 
judgment. 


of 


Anticipatory 
judgment. 


Mode  of 
entry. 


"  Upon  a  motion  for  judgment,  or  for  a  new  trial,  the 
"  Court  may,  if  satisfied  that  it  has  before  it  all  the  mate- 
"  rials  necessary  for  finally  determining  the  questions  in 
"  dispute,  or  any  of  them,  or  for  awarding  any  relief 
"  sought,  give  judgment  accordingly,  or  may,  if  it  shall 
"  be  of  opinion  that  it  has  not  sufficient  materials  before  it 
"  to  enable  it  to  give  judgment,  direct  the  motion  to  stand 
"  over  for  further  consideration,  and  direct  such  issues  or 
"  questions  to  be  tried  or  determined,  and  such  accounts 
"  and  inquiries  to  be  taken  and  made  as  it  may  think  fit." 
E.  10. 

"  Any  party  to  an  action  may  at  any  stage  thereof 
"  apply  to  the  Court  or  a  judge  for  such  order  as  he  may, 
"  upon  any  admissions  of  fact  in  the  pleadings,  be  entitled 
"  to,  without  waiting  for  the  determination  of  any  other 
"  question  between  the  parties.  The  foregoing  rules  of 
"  this  order  shall  not  apply  to  such  applications,  but  any 
"  such  application  may  be  made  by  motion,  so  soon  as  the 
"  right  of  the  party  applying  to  the  relief  claimed  has 
"  appeared  from  the  pleadings.  The  Court  or  a  judge 
"  may,  on  any  such  application,  give  such  relief,  subject 
"  to  such  terms,  if  any,  as  such  Court  or  judge  may  think 
«  fit."     K.  11. 

Order  XLI. 

Entry  of  Judgment. 

"  Every  judgment  shall  be  entered  by  the  proper  officer 
"  in  the  book  to  be  kept  for  the  purpose.  The  party  en- 
"  tering  the  judgment  shall  deliver  to  the  officer  a  copy  of 
"  the  whole  of  the  pleadings  in  the  action  other  than  any 
"  petition  or  summons ;  such  copy  shall  be  in  print,  except 
"  such  parts  (if  any)  of  the  pleadings  as  are  by  these  rides 
"  permitted  to  be  written  :  Provided  that  no  copy  need  be 
"  delivered  of  any  pleading  a  copy  of  which  has  been 
"  delivered  on  entering  any  previous  judgment  in  such 
"  action.  The  forms  in  Appendix  (D.)  hereto  may  be 
"  used,  with  such  variations  as  circumstances  may  require." 
E.  1. 
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Judgment  on  Motion  after  Trial  of  Issue. 

"  In  the  High  Court  of  Justice.  18     .     No.     . 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 
"  Between  .     .     .     Plaintiff, 

and 

.     .     .     Defendant. 

*"  The  day  Of  ,18      .  *Date  of  order 

f"  The  of  fact  arising  in  this  action  by  the  order  .  „. 

°  J  f     issues  '  or 

"dated    the  day  of  ,  ordered  to  be  tried  "questions." 

"  before  having  on  the  day  of  been 

"  tried  before  ,  and  the  having  found 

"  Now  on  motion  before  the  Court  for  judgment  on  behalf 

"  of  the  ,  the  Court  having 

"  It  is  this  day  adjudged  that  the  recover  against 

"  the  the  sum  of  £  and  costs  to  be  taxed. 

"  The  above    costs    have  been  taxed    and  allowed  at 
"  £  ,  as  appears  by  a  Master's    Certificate  dated 

"  the  day  of  ,  18     . 

"  Judgment  entered  the  day  of  ,18     ." 

Judgment  on  Motion  Generally. 
«  In  the  High  Court  of  Justice.  18     .     No.     . 

"  Probate,  Divorce  and  Admiralty  Division. 
"  (Probate.) 
"  Between  .     .     .     Plaintiff, 

and 

.     .     .     Defendant. 

"  £The  day  Of  ,18      .  JDateof  order 

"  This  action  having  on  the  day  of  ,  18     , 

"  come  on  before  the  Court  on  motion  for  judgment  on 
"  behalf  of  the  ,  and  the  Court  after  hearing  counsel 

"  for  the  having  ordered  that  §  §  As  in  order 

of  Court. 

Order  LY. 

Costs. 
"  Subject  to  the  provisions  of  the  Act,  the  costs  of  and 
"  incident  to  all  proceedings  in  the  High  Court  shall  be  in 
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"  the  discretion  of  the  Court ;  but  nothing  herein  contained 
"  shall  deprive  a  trustee,  mortgagee,  or  other  person  of 
"  any  right  to  costs  out  of  a  particular  estate  or  fund  to 
"  which  he  would  be  entitled  according  to  the  rules  hitherto 
"  acted  upon  in  Courts  of  Equity  :  provided  that  where 
"  any  action  or  issue  is  tried  by  a  jury,  the  costs  shall 
"  follow  the  event,  unless  upon  application  made  at  the 
"  trial  for  good  cause  shown  the  judge  before  whom  such 
"  acticn  or  issue  is  tried,  or  the  Court  shall  otherwise 
"  order."     R.  1. 

The  question  of  costs  was  by  the  practice  of  the  Pre- 
rogative Court  in  the  discretion  of  the  judge,  and  this 
practice  was  continued  in  the  Court  of  Probate.  See  Rules 
4,  5,  and  G,  Cont,  Bus.  1SG2. 

By  Rule  4,  executors  or  other  parties  who,  previously  to 
the  passing  of  the  Court  of  Probate  Act,  1857,  might 
prove  wills  in  solemn  form  of  law,  shall  be  at  liberty  to 
prove  wills  under  similar  circumstances,  and  with  the  same 
privileges,  liabilities  and  effect  as  heretofore. 

So  also  by  Rule  5,  next  of  kin  and  others  who,  previous 
to  the  passing  of  the  said  Act,  had  a  right  to  put  executors 
or  parties  entitled  to  administration  with  the  will  annexed 
upon  proof  of  a  will  in  solemn  form  of  law  shall  continue 
to  possess  the  same  rights  and  privileges,  and  be  subject  to 
the  same  liabilities  with  respect  to  costs,  as  heretofore. 

By  Rule  6,  interveners  continue  subject  to  the  same 
rules  with  respect  to  costs  as  heretofore. 

There  were  certain  rules,  however,  from  time  to  time 
laid  down  in  the  cases  in  the  Prerogative  Court  for  the 
guidance  of  the  Court  in  determining  the  question  of  costs. 
These  rules  were  followed  by  the  judges  of  the  Court  of 
Probate,  who  supplemented  them  by  some  additional  rules 
suggested  by  the  special  circumstances  of  particular  cases 
coming  under  their  consideration. 
An  executor  An  executor  who  proves  a  will  in  solemn  form,  whether 
mTolemii W1     ne  ^as  done   so  °f  ms  own  motion,  or  has  been  put  on 

form  is  en-       proof  of   the  will  by  parties  interested,  is  entitled  to  have 
titled  to  take     .  .  ,  ,      „    , •,  T,    .  n        •■  .        , 

his  cost?  out     his  costs  out  oi  the  estate.     It  is  unnecessary  ior  him  to 
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make  any  application  to  the  Court  for  them,  as  he  has  a  of  the  estate 
right  to  take  them  out  of  the  estate  without  an  order  of  ^der  of  th 
the  Court.     This  right  would  seem  to  flow  as  a  consequence  Court, 
from  the  ancient  rule,  that  all  the  expenses  incidental  to 
proving  a  will  are  a  charge  upon  the  estate  of  the  testator, 
and  that  the  party  who  takes  probate  is  entitled  to  recoup 
himself  out  of  the  estate  for  the  costs  he  may  have  incurred 
in  obtaining  such  probate. 

But  where  an  executrix,  who  through  carelessness  had  An  executrix 
lost  a  will  and  proved  a  draft  of  it  in  solemn  form,  she  wluthrou^h 
was  only  allowed  such  costs  as  she  would  have  incurred  in  carelessness 
proving  the  original  will  in  solemn  form,  and  was  con-  full  costs, 
demned  in  the  costs  of  the  defendant.     Burls  v.  Burls, 
1  L.  E.  472 ;  36  L.  J.  125. 

A  residuary  or  other  legatee  who  propounds  a  will  in  A  residuary  or 
solemn  form  loco  executor  is,  and  obtains  a  decree  in  favour  °  fLffiL^? 
of  such  will,  is  entitled  to  have  his  costs  also  out  of  the  wil1  in  solemn 
estate.      Williams   v.    Goude   and  Bennet,  1   Hagg.   610 ;  titled  to  costs 
Thome  v.  Roohe,  2  Curt.   831  ;  Sutton  v.  Brax,  2  Phill.  °1fc  of  the 

-n  l  ti  •  estate. 

323.  But  he  has  not,  like  an  executor,  a  right  to  take  He  snouid 
them  ex  officio,  unless  he  becomes  administrator  cum  testa-  apply  to  the 
mento  annexo.  For  when  the  court  pronounces  for  a  will  them, 
propounded  by  an  executor,  the  executor  takes  probate  of 
it  himself  and  is  put  in  possession  of  the  fund,  out  of  which 
he  may  recoup  himself  for  the  expenses  he  has  incurred 
in  the  suit.  But  when  the  Couit  pronounces  for  a  will 
propounded  by  a  residuary  legatee  or  a  legatee,  the  resi- 
duary legatee  or  legatee  is  not  of  right  entitled  to  letters 
of  administration  with  the  will  annexed.  It  is  competent 
to  the  executor,  upon  the  will  being  pronoimced  for,  if  he 
has  not  renounced,  though  he  has  been  cited  to  propound 
it  and  has  not  done  so,  to  come  in  and  take  probate  in 
common  form,  or  if  he  is  disqualified  from  taking  jjrobate 
or  is  unwilling  to  take  it,  it  is  competent  to  a  non-litigant 
residuary  legatee  to  take  letters  of  administration  with  the 
will  annexed  in  preference  to  a  propounding  legatee. 
Bacsher  v.  Williams,  3  S.  &  T.  62. 
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Should  the  person  having  a  prior  title  to  the  grant  take 
it  in  priority  to  a  legatee  having  an  inferior  title  to  it,  who 
has  established  the  will,  the  latter  is  without  control  over 
the  estate  of  the  testator,  and  therefore  without  power  to 
recoup  himself  for  the  expenses  incurred  by  him  in  ob- 
taining the  decree.  His  most  convenient  mode  of  secur- 
ing payment  of  his  costs  is  by  applying  to  the  Court  to 
include  in  the  decree  pronouncing  for  the  will  an  order 
that  his  costs  be  paid  out  of  the  estate.  The  application 
should  be  made  on  the  Court  pronouncing  for  the  validity 
of  the  will.  But  in  Bewsher  v.  Williams  and  others,  supra, 
where  no  order  had  been  made  as  to  costs  when  the  decree 
was  pronounced,  the  Court  subsequently  ordered  the  legatee, 
who  had  propounded  the  will,  to  have  her  costs  out  of  the 
estate. 

Where,  also,  executors  had  obtained  a  verdict  in  favour 
of  the  validity  of  a  will,  and  a  new  trial  was  granted  to 
parties  who  had  appeared  but  had  not  originally  pleaded, 
the  Court  made  an  order  for  the  executors  to  have  the 
costs  of  the  first  trial  out  of  the  estate.  Boulton  v.  Boulton, 
1  L.  11.  456 ;  37  L.  J.  19. 

If  probate  of  the  will  is  refused  to  the  executor,  it  is  in 
the  discretion  of  the  Court  to  grant  or  refuse  him  his 
costs  out  of  the  estate,  or  to  condemn  him  in  the  costs 
incurred  by  the  party  who  has  successfully  opposed  the 
probate. 

It  was  only  under  special  circumstances,  and  in  later 
times,  that  the  Prerogative  Court  felt  itself  authorized  to 
give  costs  out  of  the  estate  to  a  person  who  had  unsuccess- 
fully propounded  or  contested  the  validity  of  a  will.  Dean 
v.  Russell,  3  Phill.  334. 

When  the  There  were  two  classes  of  cases  in  which,  by  the  practice 

CouruSreeted  °^  *ne  Court,  this  was  generally  clone  : — 

the  costs  of  an       1.  When  a  party  had  been  led  into  the  contest,  whether 

unsuccessful 

party  to  be       as  plaintiff  or  defendant,  by  the  state  in  which  the  deceased 

thedeS°tate0f      had   left   his   PaPers-     Hillam  v.    Walker,    1    Hagg.  75; 
Blake  v.  Knight,  2  N.  of  Cas.  346;   Abbot  v.  Peters,  4 


OF  PROBATE  DIVISIOX.  267 

Hagg.  381 ;  Armstrong  v.  Huddlestone,  1  Moo.  P.  C.  491 ; 
Ay  res  v.  Ay  res,  5  N.  of  Cas.  381. 

2.  Where  the  validity  of  a  will  had  been  contested  on  a 
doubtful  point  of  law.  Robins  and  Paxton  v.  Dolphin, 
1  S.  &  T.  518;  27  L.  J.  24;  Brooke  v.  Kent,  3  Moo.  P. 
C.  334. 

There  were  three  other  classes  of  cases  in  which  the 
Prerogative  Court,  in  the  exercise  of  its  discretion,  having 
regard  however  to  the  peculiar  circumstances  of  each  indi- 
vidual case,  allowed  costs  out  of  the  estate  to  a  party  who 
had  unsuccessfully  propounded  or  opposed  a  will. 

(1.)  Where  there  was  a  reasonable  doubt  as  to  the  testa- 
tor's testamentary  competency  at  the  time  of  the  execution 
of  the  will. 

Thus,  where  a  sister  and  sole  next  of  kin  disputed  the 
validity  of  the  will  of  a  testator,  which  was  wholly  inoffi- 
cious, and  by  which  he  bequeathed  his  fortune  to  charity, 
it  being  established  in  evidence  that  the  testator  was 
eccentric  in  an  extraordinary  degree,  that  he  had  taken  an 
unfounded  dislike  to  his  sister  and  other  members  of  his 
family,  and  that  his  moral  feelings  were  perverted,  Sir 
Herbert  Jenner  Fust,  though  he  pronounced  for  the  will, 
directed  the  costs  of  the  sister  to  be  paid  out  of  the  estate. 
Frere  v.  Peacock,  1  Rob.  Eccl.  Rep.  456  ;  Waring  v.  Waring, 
5  N.  of  Cas.  324 ;  Borlase  v.  Borlase  and  others,  4  N.  of 
Cas.  140. 

(2.)  Where  a  party  principally  benefited  by  the  will 
opposed  had  been  guilty  of  improper  acts,  which  exposed 
him  to  the  suspicion  of  fraud  or  undue  influence  in 
procuring  its  execution.  Browning  v.  Budd,  6  Moo.  P. 
C.  430. 

(3.)  Where  a  case  from  its  peculiar  circumstances  pre- 
eminently called  for  investigation.  Jones,  v.  Godrich,  5 
Moo.  P.  C.  16 ;  Coventry  v.  Williams,  3  N.  of  Cas.  172 ; 
Symons  v.  Tozer,  3  N.  of  Cas.  55 ;  Keating  v.  Brooks  and 
others,  4  N.  of  Cas.  273  ;  Gregory  v.  Uer  3Iajesty's  Proctor 
and  others,  4  N.  of  Cas.  643. 
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The  right,  however,  of  the  unsuccessful  party  to  his 
costs  was  forfeited  : — 

(1.)  Where  by  his  plea  or  his  cross-examination  he 
attempted  to  make  a  case  of  fraud  or  conspiracy,  which 
he  was  not  justified  in  doing  by  the  evidence.  Barry  v. 
Button,  2  Moo.  P.  C.  492. 

(2.)  When,  prior  to  the  commencement  of  the  suit,  cir- 
cumstances, which  prima  facie  cast  suspicion  on  the  in- 
strument sought  to  be  impeached,  had  or  might  have 
been  removed  by  inquiries  which  he  had  made  or  had  had 
opportunities  of  making.     Nichols  v.  Binns,  1  S.  &  T.  239. 

(3.)  When  from  circumstances  disclosed  during  the  pro- 
gress of  the  cause  he  might  have  earlier  judged  that  he 
ought  not  to  have  proceeded  further  in  it.  Bean  v.  Russell, 
3  Phill.  334. 

An  executor  who  had  unsuccessfully  propounded  a  will 
was  entitled,  subject  to  the  rules  and  limitations  above 
laid  down,  to  have  his  costs  out  of  the  estate ;  but  if  the 
court  considered  that  the  circumstances  of  the  case  did 
not  entitle  him  to  costs,  it  might  either  condemn  the  un- 
successful party  personally  in  costs,  or  make  no  order  as  to 
costs,  so  leaving  him  to  pay  his  own  costs. 

Thus,  where  probate  was  refused  of  a  will  propounded 
by  an  executor,  who  was  himself  principally  benefited  by  it, 
and  against  whom  there  were  strong  suspicions  of  fraud. 
Bodtje  v.  McecJi,  1  Hagg.  612  :  see  also  Saph  v.  Atkinson, 
1  Add.  162.  And  again,  where  probate  was  refused  of  a 
will  propounded  by  an  executor  (the  husband  of  the  testa- 
trix), on  the  grouud  that  it  had  been  unduly  obtained  by 
him  from  his  wife  {Marsh  v.  Tyrrell  and  Harding,  2  Hagg. 
141 ;  Baker  v.  Batt,  1  Curt.  172),  the  executor  in  such  case 
was  condemned  in  the  costs  of  the  cause. 

When  a  next  of  kin  or  person  entitled  in  distribution, 
or  an  executor  or  legatee  of  a  former  will,  successfully 
contests  the  validity  of  a  will,  the  Court  will  give  him  costs 
out  of  the  estate,  or  against  the  unsuccessful  party.  CritcJiell 
v.  Critchell,  3  S.  &  T.  41 ;  32  L.  J.  108.    If  the  unsuccessful 


OF  PROBATE  DIVISION.  269 

party  is  condemned  in  costs  and  unable  to  pay  them,  the 
other  party,  if  he  takes  probate  to  a  former  will,  or  letters 
of  administration  with  the  will  (a  former  will)  annexed, 
or  administers  to  the  estate  of  the  deceased,  may  take  them 
out  of  the  estate  as  part  of  the  expenses  incidental  to 
obtaining  probate  or  administration.  But  if  he  does  not 
prove  a  former  will  himself,  &c,  or  does  not  administer,  he 
loses  his  claim  to  costs  as  against  the  estate.  Nash  v. 
Yelloly,  3  S.  &  T.  59.  The  disposition  of  the  Court  is  to 
grant  administration  to  a  party  who  has  upset  a  will, 
provided  the  issue  of  the  grant  is  in  its  discretion.  Dew  v. 
Clark,  1  Hagg.  311. 

"Where  a  person  of  this  class  is  unsuccessful  in  the  suit,  l.  When  suc- 
it  is  still  competent  to  the  Court,  if  the  circumstances  of  ^ful  m  the 
the  case  are  such  as  to  warrant  it,  to  allow  him  costs  out  2.  In  certain 
of  the  estate  ;  if  not,  it  will  either  condemn  him  in  costs  or  cases  whe? , 

tlllSUCCGSSllll 

leave  him  to  pay  his  own  costs.  in  the  suit. 

But  next  of  kin  and  executors  of  former  wills,  even  when  Next  of  kin 

unsuccessful  in  a  suit,  stand  in  a  more  favourable  position  of  former^m* 

than  legatees  do  in  respect  of  their  rights  and  liabilities  for  in  a  more 
,  favourable 

costs-  position  as  to 

By  the  practice  of  the  Prerogative  Court,  next  of  kin  costs  than 
{Green  v.  Proctor  and  Newcy,  1  Hagg.  340),  an  executor 
of  a  former  will  [Mansfield  v.  Shaw,  3  Phill.  22  ;  Boston  v. 
Fox,  29  L.  J.  68),  and  a  creditor  (Dobbs  v.  Ohisman,  1  Phill. 
160  and  note),  or  other  person  in  possession  of  administra- 
tion,  were   permitted   before  probate  had  been  granted  in 
common  form,  to  put    an  executor  on  proof  of  the  will 
without  being  liable  for  costs,  provided  they  did  not  do  so 
vexatiously,  or  did  not  plead  or  attempt  to  set  up  in  the 
interrogatories  (Barry  v.  Butlin,  2  Moo.  P.  C.  492)  a  case 
of  fraud  or  conspiracy  which  the  evidence  did  not  justify 
them  in  doing.    But  if  they  exercised  this  right  vexatiously,  When  next  of 
or  pleaded,  or  laid  charges  in  the  interrogatories  which  tors^fT6011" 
they  were  not  justified  by  the  evidence  in  doing,  they  were  former  will 
liable  to  be  condemned  in  costs.     Constable  and  Bailey  v.  be  condemned 
Tufncll  and  Mason,  4  Hagg.  508  ;  Coppin  v.  Dillon,  4  Hagg.  in  costs- 
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375 ;  HubJe  v.  Clarice,  1  Hagg.  127.  Again,  when  they 
put  an  executor  on  proof  after  he  has  taken  probate  in 
common  form,  they  did  so  at  the  peril  of  costs.  Bell  v. 
Armstrong,  1  Add.  375. 

By  the  practice  which  prevailed  in  the  Prerogative 
Court,  the  first  pleading  in  a  cause  of  proving  a  will  in 
solemn  form  was  given  in  by  the  executor.  It  consisted 
of  an  allegation,  generally  in  the  f  orm  of  what  was  termed 
a  common  condidit,  wherein  the  executor  pleaded  the 
factum  of  the  instrument  propounded,  the  instructions  for 
it,  the  testator's  knowledge  and  approval  of  its  contents, 
the  due  execution  of  it,  and  the  testamentary  capacity  of 
the  testator  at  the  time  the  instructions  were  given  and  the 
instrument  executed.  In  support  of  this  allegation  the 
executor,  before  the  adverse  party  could  plead,  produced 
and  examined  witnesses,  who  were  liable  to  cross-examina- 
tion on  interrogatories  administered  by  him ;  and  the  next 
of  kin  of  the  deceased  or  a  person  entitled  in  distribution  to 
his  personal  estate,  or  the  executor  of  a  former  will,  were 
entitled  to  administer  interrogatories  without  being  liable 
for  costs,  provided  the  interrogatories  did  not  contain  as- 
persions on  character  or  charges  which  were  not  warranted 
by  the  evidence.  If  they  pleaded,  they  did  so  at  the  risk 
of  being  condemned  in  the  costs,  at  least  of  those  incurred 
from  the  time  when  their  allegation  was  given  in. 

The  same  favour  was  not  extended  in  the  Prerogative 
Court  to  a  legatee  of  a  will  who  merely  interrogated  the 
witnesses  produced  by  the  executor.  The  principle  upon 
which  the  Court  acted  in  these  cases  is  thus  stated  by  Sir 
John  Nicholl,  in  Urquhart  and  Waterman  v.  Fricker,  3 
Add.  57 :  "  Where  a  next  of  kin,"  says  that  learned 
judge,  "  calls  for  proof  of  a  will  per  testes,  and  merely 
"  cross-examines  the  witnesses  produced  in  support  of  that 
"  will,  he  is  not  subject  to  costs  generally  speaking.  I 
"  add  this  last,  because  I  can  easily  conceive  a  case  in 
"  which  even  a  next  of  kin  may  exercise  his  undoubted 
"  right  in  this  matter  so  vexatiously  as  to  make  himself 
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"  responsible,  if  not  wholly,  in  part,  for  the  costs  of  his 
"  opponent.  But  next  of  kin  are  favourites  of  courts  of 
"  law ;  their  interests,  in  cases  of  intestacy,  accrue  by  mere 
"  operation  of  the  law,  and  they  have  the  plainest  and 
"  most  undoubted  right  to  be  satisfied  that  those  interests 
"  are  not  defeated  but  upon  good  and  sufficient  grounds. 
"  A  legatee  under  a  former  will  is  not  so  favourably  re- 
"  garded :  he  may,  certainly,  call  for  proof  per  testes  of  a 
"  will  by  which  his  interests  under  a  former  will  are  pre- 
"  judiced ;  he  as  certainly  may  interrogate  the  witnesses 
"  produced  in  support  of  that  will ;  but  he,  I  apprehend, 
"  must  clearly  do  this  at  the  risk  of  being  condemned  in 
"  costs,  if  the  court  has  reason  to  suspect  him  of  undue 
"  and  vexatious  litigation.  And  this  especially  in  a  case 
"  like  the  present,  where  the  legatee  is  a  mere  legatee, 
"  acting  for  his  own  sole  benefit ;  that  is,  where  he  is 
"  neither  an  executor  at  the  same  time  of  the  will  under 
"  which  he  claims,  nor  a  trustee  in  it  for  the  benefit  of 
"  some  other  person  or  persons,  for  whose  interest,  in 
"  common  with  his  own,  he  can  be  suggested  to  have  acted 
"  in  opposing  the  latter  will." 

The  question  of  costs  being  addressed  to  the  discretion 
of  the  Court,  and  depending  not  unfrequently  upon  the 
special  circumstances  of  each  particular  case,  is  often  a 
difficult  and  embarrassing  one.  By  E,.  C.  B.  5,  already 
referred  to,  parties  who  put  executors  and  others  upon 
proof  of  a  will  in  solemn  form  of  law  in  the  Court  of  Pro- 
bate possess  the  same  privileges  and  are  subject  to  the 
same  liabilities  with  respect  to  costs  as  they  would  have 
been  in  the  Prerogative  Court.  The  first  case  in  which 
anything  like  a  general  classification  has  been  made,  or  a 
general  ride  has  been  laid  down  on  this  subject,  is  that  of 
Mitchell  v.  Gard,  3  S.  &  T.  275;  33  L.  J.  7,  in  which  there 
are  two  general  rules  enunciated  by  Lord  Penzance. 

1st.  That  the  unsuccessful  party  is  entitled  to  costs  out  When  the 
of  the  estate  where  the  cause  of  litigation  takes  its  origin  party^e!^1 
in  the  fault  of  the  testator  by  reason  of  his  testamentary  titled  to  coats 

out  of  the 
estate. 
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papers  being  surrounded  by  confusion  or  uncertainty  in 
law  or  fact,  or  where  the  party  interested  in  the  residue 
has  by  his  own  improper  conduct  induced  a  litigation 
which  the  Court  considers  reasonable.  See  also  Goodacre 
v.  Smithy  1  L.  R.  359;  36  L.  J.  43.  Thus  in  Bougkton  v. 
Knight,  3  L.  R.  77;  42  L.  J.  41,  Sir  James  Hannen  held 
that  prima  facie  an  executor  is  justified  in  propounding 
his  testator's  will,  and  if  the  facts  within  his  knowledge  at 
the  time  he  does  so  tend  to  show  eccentricity  merely  on  the 
part  of  the  testator,  and  he  is  totally  ignorant  at  the  time 
of  the  circumstances  and  conduct,  which  afterwards  induce 
the  Court  or  a  jury  to  find  that  the  testator  was  insane  at 
the  date  of  the  will,  he  will,  on  the  principle  that  the  tes- 
tator's conduct  was  the  cause  of  the  litigation,  be  entitled 
to  receive  his  costs  out  of  the  estate,  although  the  will  be 
pronounced  against.  So,  where  a  next  of  kin  had  taken 
out  administration  after  application  made  to  the  residuary 
legatee  of  a  will,  whether  there  was  a  will,  to  which  appli- 
cation he  made  no  answer,  and  a  will  was  twelve  months 
afterwards  produced  and  proved  in  solemn  form,  the  Court 
held  that  the  administrator,  who  was  the  defendant  in  the 
suit,  was  entitled  to  have  his  costs  out  of  the  estate,  in- 
cluding the  costs  of  taking  out  administration.  Smith  v. 
Smith,  4  S.  &  T.  3 ;  34  L.  J.  57.  See  also  Williams  v. 
Henry,  3  S.  &  T.  471;  33  L.  J.  110. 

An  unsuccessful  party  is  also  entitled  to  his  costs  where 
one  of  the  principal  beneficiaries  under  a  will  has  been 
actively  engaged  in  its  preparation,  and  has  not  shown 
by  disinterested  evidence  that  its  dispositions  were  read 
over  or  explained  to  and  approved  of  by  the  testator 
before  its  execution.     Dale  v.  Man-ell,  March,  1879. 

2nd.  That  the  losing  party  will  not  be  condemned  in 
costs  if  there  be  a  sufficient  and  reasonable  ground,  looking 
to  the  knowledge  and  means  of  knowledge  of  the  opposing 
party,  to  question  either  the  execution  of  the  will  or  the 
capacity  of  the  testator,  or  to  put  forth  a  charge  of  undue 
influence  or  fraud.     Thus,  where  the  attesting  witnesses 
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gave  conflicting  accounts  as  to  the  due  execution  of  the 
will  {Femy  v.  King,  3  S.  &  T.  51 ;  31  L.  J.  120),  or  the 
judge  of  assize  was  satisfied  with  a  verdict  establishing  a 
will,  but  would  not  have  been  dissatisfied  with  a  contrary 
verdict  {Bramky  v.  Bramky,  3  S.  &  T.  430;  35  L.  J. 
Ill,  n.),  or  where  a  next  of  kin,  who  had  unsuccessfully 
opposed  a  will  upon  information  given  to  him  by  one  of 
the  attesting  witnesses,  the  testator's  medical  attendant,  to 
the  effect  that  when  the  will  was  read  over  the  testator 
signified  his  approval  of  it  by  gesture  only,  and  that  he 
could  not  swear  that  the  testator  was  of  sound  mind 
{Tippett  v.  Tippett,  1  L.  E.  54;  35  L.  J.  41),  the  Court 
refused  to  condemn  the  unsuccessful  party  in  costs. 

By  Order  XXII.  E.  11,  in  probate  actions  "the  party  Party  oppos- 
"  opposing  a  will  may,  with  his  defence,  give  notice  to  ija°bie  for 
"  the  party  setting  up  the  will  that  he  merely  insists  upon  costs  uPon 

friviiicr  notiCG 

(l  the  will  being  proved  in  solemn  form  of  law,  and  only  in-  with  defence 
"  tends  to  cross-examine  the  witnesses  produced  in  support  ^g^  £o ly 
"  of  the  will,  and  he  shall  thereupon  be  at  liberty  to  do  cross-examine 
"  so,  and  shall  be  subject  to  the  same  liabilities  in  respect  witnesses. 
"  of  costs  as  he  would  have  been  under  similar  circum- 
"  stances  according  to  the  practice  of  the  Court  of  Probate." 
Summerell  v.  Clements,  3  S.  &  T.  35;  32  L.  J.  33. 

Under  this  rule  a  party  will  be  protected  from  condemna- 
tion in  costs  by  this  notice,  or  if  he  gives  a  conditional  notice, 
that  if  both  the  attesting  witnesses  to  the  will  are  produced, 
he  only  intends  to  cross-examine  the  witnesses  {Leeman  v. 
George,  1  L.  11.  542;  37  L.  J.  13),  or  if  he  pleads  that 
the  deceased  did  not  know  and  approve  of  the  contents 
of  the  will  {Chare  v.  CIcare,  1  L.  E.  655;  38  L.  J.  81); 
but  not  if  he  pleads  "  undue  influence  or  fraud"  {Ireland 
v.  Rendall,  1  L.  E.  194;  but  see  CIcare  v.  Cleare,  1  L.  E., 
658) ;  and  also  where  he  withdraws  from  the  suit  without 
pleading,  Smith  v.  Fletcher,  2  L.  E.  20. 

Where,  however,  the  circumstances  of  the  case  would 
have  warranted  a  decree  of  costs  out  of  the  estate  to  the 
next  of  kin,  who  had  put  an  executor  on  proof  of  a  will, 

T.  T 
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which  was  established,  and  the  Court  was  satisfied  that  he 
had  put  the  executor  on  proof  of  the  will,  not  for  the  pur- 
pose of  taking  the  opinion  of  the  Court  upon  it,  but  as 
ancillary  to  another  suit  pending  as  to  real  estate,  and  in 
the  nature  of  a  bill  of  discovery  to  get  evidence,  which 
might  be  available  on  the  trial  of  an  issue  at  common  law, 
it  refused  him  his  costs,  Sicinfen  v.  Swinfen,  1  S.  &  T.  283; 
29  L.  J.  153. 

It  would  seem  to  have  been  the  intention  of  the  legis- 
lature, by  sect.  Gl  of  The  Probate  Act,  1857,  to  extend 
to  the  heir  at  law  the  same  privileges  with  respect  to  costs 
as  are  enjoyed  by  the  next  of  kin,  Fyson  v.  Westropp,  1 
>S.  &  T.  279 ;  29  L.  J.  139. 

And  where  the  heir  at  law  and  an  executor  of  a  former 
will  respectively  contested  the  validity  of  certain  testa- 
mentary instruments,  but  pleaded  separately  and  were 
condemned  in  the  costs  of  the  suit,  the  Court,  on  reviewing 
its  decree  as  to  costs,  held,  that  each  party  was  liable  in 
respect  to  that  part  of  the  costs  which  belonged  to  its  own 
case.  And  where  costs  had  been  incurred  in  any  matter 
ecpially  applicable  to  both  parties,  so  that  it  could  not 
assign  them  more  to  one  than  to  the  other,  that  portion  of 
costs  was  directed  to  be  taxed  equally  between  them, 
Fyson  v.  Westropp,  1  S.  &  T.  279 ;  29  L.  J.  139. 

Where  a  next  of  kin  contested  the  validity  of  a  will — ■ 
and  the  heir-at-law,  not  having  been  cited,  intervened — 
and  the  will  was  pronounced  against  on  the  ground  of  the 
incapacity  of  the  deceased,  the  party  propounding  the  will 
was  condemned  in  the  costs  of  the  next  of  kin  and  of  the 
heir-at-law.     Ray  son  v.  Parton,  2  L.  E.  38  ;  39  L.  J.  20. 

"  Interveners  in  the  Court  of  Probate  possess  the  same 
"  rights  and  are  subject  to  the  same  limitations  and  the 
"  same  rules,  with  respect  to  costs,  as  they  were  in  the 
"  Prerogative  Court."     E.  6,  C.  B. 

The  grounds  upon  which  interveners  will  be  allowed 
their  costs,  relieved  from  costs,  or  condemned  in  costs,  must 
depend  upon  the  circumstances  of  each  particular  case. 
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In  ordinary  cases,  where  the  executor  is  before  the 
Court,  interveners,  supporting  the  will,  will  not  he  allowed 
their  costs  out  of  the  estate.  Colvin  v.  Fraser,  2  Hagg. 
368. 

In  Burgoyne  v.  Showier,  1  Boberts,  5  (see  also  Cross  v.  An  intervener 
Cross,  8fc,  3  S.  &  T.  300  ;  33  L.  J.  49),  next  of  kin  inter-  S^edhis 
vening,  in  a  question  as  to  the  due  execution  of  a  will,  in 
order  to  take  the  opinion  of  the  Court  as  to  alterations 
which  appeared  in  the  will  affecting  their  interests,  were 
(although  the  alterations  were  pronounced  invalid)  allowed 
their  costs  out  of  the  estate. 

But   where  the  executor  in  his  affidavit  of  scripts  in  An  intervener 
effect  denied  the  validity  of  a  legacy  to   a  person  who  in-  ref"sed  hl9 
tervened,  hut,  subsequently,  by  his  plea,  admitted  its  vali- 
dity, and  such  intervener  appeared  by  counsel  at  the  hear- 
ing of  the  cause,  the  Court  refused  to  allow  him  his  costs 
out  of  the  estate.     Shaw  v.  Marshall,  1  S.  &  T.  129. 

The  Court  has  held,  that  it  has  not  jurisdiction  to  order  Apportion- 
costs  to  be  paid  out  of  real  estate.     Young  v.  Bendy,  1  L.  E.  wherededslon 
3-47.     But  by  a  rule  of  the  Court  of  Chancery,  when  the  for  the  benefit 
decision  is  for  the  benefit  of  the  real  as  well  as  of  the  per-  weii  as  per- 
sonal estate,   and  the  costs  are  directed  to  be  paid  out  of  sonal  estate- 
the  estate,  they  are  to  be  paid  rateably  out  of  the  real  and 
personal  estate  according  to  their  respective  values.     Ben- 
nett v.  Foster,  2  Ph.  161.     And  where,  after  the  termina- 
tion of  the  probate  suit,  the  estate  is  administered  in  the 
Chancery  Division,  that  Court  has  jurisdiction  to  make  an 
order  for  the  real  estate  to  bear  its  rateable  proportion  of 
the  costs  of  the  litigation  in  the  Court  of  Probate. 

Liability  of  a  Person  suing  in  Forma  Pauperis  for  Costs. 

When  a  person  suing  in  forma  pauperis  is  unsuccessful 
in  his  suit,  and  his  conduct  has  been  vexatious,  or  such  as 
to  expose  him  to  suspicion  of  fraud  or  improper  acts,  the 
Court  may  condemn  him  in  costs  (Cartess  v.  Thompson, 
1  S.  &  T.  21),  but  it  will  be  a  matter  of  discretion  (Mind 
v.  Bavies,  4  Hagg.  394)  whether  the  Court,  unless  he  should 

t  2 
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cease  to  be  a  pauper,  would  proceed  to  enforce  their  pay- 
ment by  attachment.  In  Wagner  v.  Mears,  2  Hagg.  524 
(see  also  Lemann  v.  Bonsall,  1  Add.  389),  where  a  pauper 
was  condemned  in  costs  in  the  Prerogative  Court  for 
vexatious  conduct,  the  Court  intimated  that  it  would  not 
enforce  the  decree  against  her,  unless  she  should  succeed  to 
property. 

"  Where  a  pauper  omits  to  proceed  to  trial,  pursuant  to 
"  notice,  he  may  be  called  upon  by  summons  to  show  cause 
"  why  he  should  not  pay  costs,  though  he  has  not  been 
"  dispaupered,  and  why  all  future  proceedings  should  not 
"  be  stayed  until  such  costs  are  paid."     R.  25,  C.  B. 

Sec  urity  for  Cos  ts . 

By  Order,  13th  Feb.  1830  (2  Hagg.  XVI.)  it  was 
provided,  that,  in  all  cases,  the  Prerogative  Court  might, 
upon  application  made  to  it,  direct  security  for  costs  to 
be  given  by  either  or  all  the  parties. 

When  a  will  had  been  propounded,  and  an  appearance 
in  opposition  thereto  had  been  given  for  the  only  next  of 
kin  of  the  deceased,  who  was  absent  from  England,  the 
Court  directed  that  he  should,  on  account  of  his  absence, 
give  security  for  costs  in  the  sum  of  50/.  IliUam  v.  Walker, 
1  Hagg.  72.  And  where  a  party  who  had  propounded  a 
will  afterwards  became  bankrupt,  he  was  also  directed  to 
find  security  for  costs.     Goldie  v.  Murray,  2  Curt.  797. 

The  Court  of  Probate,  however,  on  this  point  adopted 
the  rules  of  the  Courts  of  common  law,  and  only  required 
security  for  costs  to  be  given  by  a  plaintiff  who  was  absent 
from  or  about  to  leave  the  country,  but  did  not  require 
security  for  costs  to  be  given  by  a  party  who  was  the  de- 
fendant, or  practically  the  defendant  in  the  suit.  Robson 
v.  Robson,  3  S.  &  T.  56S ;  34  L.  J.  G. 
Security  for  Where  a  party  to  a  suit,  though  a  foreigner,  was  in 

England,  and  there  was  no  reason  to  suppose  that  he  was 
on  the  point  of  going  away,  the  Court  declined  to  make 
an  order  for  security  for  costs.  Crispin  v.  Doglieno,  1  S. 
&T.  522:  29  L.  J.  130. 


costs  refused. 
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"  In  any  cause  or  matter,  in  which  security  for  costs  is  Amount  of 
"  required,  the  security  shall  he  of  such  amount,  and  be  H™™  J  or 
"  given  at  such  time  or  times  and  in  such  manner  and 
"  form  as  the  judge  or  a  Court  shall  direct."     Ord.  LY. 
(1876),  E.  7. 

Substantial  security,  varying  according  to  the  require- 
ments of  the  case,  is  now  required.  Republic  of  Costa  Rica 
v.  Erlanger,  L.  R,  3  Ch.  D.,  C.  A.  62 ;  45  L.  J.,  Ch.  743. 

"  Where  a  bond  is  to  be  given  as  security  for  costs,  it  Security  for 
"  shall,  unless  the  Court  or  a  judge  otherwise  directs,  be  given  by 
"  given  to  the  party  or  persons  requiring  the  security,  and  bond- 
"  not  to  an  officer  of  the  Court."     Ord.  LY. 
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CHAPTER  XIV. 

APPEALS — JURISDICTION  OF  THE  COURT  OF  APPEAL — APPEALS  FROM 
FINAL  DECREE  OR  JUDGMENT — APPEALS  FROM  INTERLOCUTORY 
ORDERS — DIRECTIONS  INCIDENTAL  TO  APPEALS — NEW  TRIALS — 
TIME  WITHIN  WHICH  THE  COURT  MAY  BE  MOVED  FOR  A  RULE 
NISI — PULES  RELATING  TO  MOVING  FOR  AND  GRANTLNG  NEW 
TRIALS — APPEALS  TO  BE  EE-HEARLNGS — EVIDENCE  IN  COURT 
BELOW — RULES     RELATING     TO     THE     HEARING     OF    APPEALS — 

INTERLOCUTORY  ORDERS — CASES  WHERE  NO  APPEAL  ALLOWED 

CASES    WHERE    APPEAL    ALLOWED    WITH    THE    LEAVE     OF    THE 
COURT   OR  THE  JUDGE — CASES  WHERE  APPEAL  ALLOWED  AS  OF 

RIGHT ArrEALS  FROM  COUNTY  COURTS   TO   DIVISIONAL  COURTS 

APPEALS  TO  HOUSE  OF  LORDS — APPELLATE  JURISDICTION  ACT, 

1876 — FORMS — METHOD  OF  PROCEDURE  AND  STANDING  ORDERS 
OF  HOUSE  OF  LORDS  IN  REFERENCE  TO  APPEALS  FROM  THE  HIGH 

court  of  justice. 

Appeals. 
A  party  may  appeal  from  any  decision  of  the  Probate 
Court  upon  which  a  final  decree  or  judgment  of  the  Court 
is  or  may  be  founded  to  the  Court  of  Appeal,  and  from  the 
Court  of  Appeal  to  the  House  of  Lords.  A  party  may 
appeal  from  Interlocutory  decisions  or  Orders  of  the  Court, 
Avhere  there  is  no  provision  to  the  contrary,  to  the  Court 
of  Appeal,  and  from  thence  to  the  House  of  Lords. 
Appeals  from  "  The  said  Court  of  Appeal  shall  have  jurisdiction  and 
"  power  to  hear  and  determine  appeals  from  any  judgment 
"  or  order,  save  as  hereinafter  mentioned,  of  Her  Majesty's 
"  High  Court  of  Justice,  or  of  any  judges  or  judge  thereof, 
"  subject  to  the  provisions  of  this  Act,  and  to  such  Rules 
"  and  Orders  of  Court  for  regulating  the  terms  and  con- 
"  ditions  on  which  such  appeals  shall  be  allowed,  as  may 
"  be  made  pursuant  to  this  Act. 

"  For  all  the  purposes  of  and  incidental  to  the  hearing 
"  and  determination  of  any  appeal  within  its  jurisdiction, 


High  Court. 
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"  and  the  amendment,  execution,  and  enforcement  of  any 
"  judgment  or  order  made  on  any  such  appeal,  and  for  the 
"  purpose  of  every  other  authority  expressly  given  to  the 
"  Coui't  of  Appeal  by  this  Act,  the  said  Court  of  Appeal 
"  shall  have  all  the  power,  authority,  and  jurisdiction  by 
"  this  Act  vested  in  the  High  Court  of  Justice."  Jud. 
Act,  1873,  sect.  19. 

"  Every  appeal  to  the  Court  of  Appeal  shall,  where  the  Appeals  from 

i  •     j  .  i  n,i  ■>•  niii  a  final  decree 

subject  matter  oi  the  appeal  is  a  final  order,  decree,  or  to  be  heard 

judgment,  be  heard  before  not  less  than  three  judges  of  be-f°re  three 
the  said  Court  sitting  together,  and  shall  when  the  sub-  least, 
ject  matter  of  the  appeal  is  an  interlocutory  order,  decree,  Appeals  from 
or  judgment,  be  heard  before  not  less  than  two  judges  of  orders  to  be 
the  said  Court  sitting  together.     Any  doubt  which  may  heard  before 
arise  as  to  what  decrees,  orders,  or  judgments  are  final,  least. 
and  what  are  interlocutory,  shall  be  determined  by  the 
Court  of  Appeal."     Jud.  Act,  1875,  sect.  12. 
"  In  any  cause  or  matter  pending  before  the  Court  of  Directions 
Appeal,  any  direction  incidental  thereto,  not  involving  appeals  may 
the  decision  of  the  appeal,  may  be  given  by  a  single  be  given  by- 
judge  of  the  Court  of  Appeal;  and  a  single  judge  of  of  the  Court 
the  Court  of  Appeal  may  at  any  time  dining  vacation  of  Appeal, 
make  any  interim   order   to  prevent   prejudice  to  the 
claims  of  any  parties  pending  an  appeal  as  he  may  think 
fit ;  but  every  such  order  made  by  a  single  judge  may 
be  discharged  or  varied  by  the  Court  of  Appeal  or  a 
Divisional  Court  thereof."     Jud.  Act,  1873,  sect.  52. 
"  No  judge  of  the  said  Court  of  Appeal  shall  sit  as  a 
judge  on  the  hearing  of  an  appeal  from  any  judgment 
or  order  made  by  himself,  or  made  by  any  Divisional 
Court  of  the  High  Court  of  which  he  was  and  is  a 
member."     Jud.  Act,  1875,  sect.  4. 

New  Trials. 

Where  a  question  of  fact  has  been  submitted  to  a  jury  ^ew  trials. 
either    in    the    Probate    Court,    or   at    the    Assizes,    any 
party  dissatisfied  with  the  verdict  of  the  jury  may  move 
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the  judge  sitting  in  the  Probate  Court  for  a  rule  nisi- for  a 
new  trial  on  the  ground  of  misdirection,  or  that  the  verdict 
was  against  the  weight  of  evidence,  or  for  the  wrongful 
admission  or  rejection  of  evidence,  or  on  the  ground  of  the 
judge  having  left  to  the  jury  what  he  himself  ought  to 
have  decided,  or  for  his  refusing  to  allow  the  trial  to  he 
postponed  or  a  witness  to  be  recalled,  or  for  default  or  niis- 
condxict  of  the  jury,  or  on  the  ground  of  the  applicant 
having  been  taken  by  surprise,  or  on  the  ground  of  the 
discovery,  since  the  trial,  of  fresh  evidence  unknown  to 
and  undiscoverable  by  the  party  at  the  time  of  the  trial. 
See  Chitty's  Archbold,  1440—1461. 

From  the  decision  of  the  judge  in  the  Probate  Court 
refusing  the  rule  nisi  for  a  new  trial,  or  refusing  to  make 
it  absolute,  or  making  it  absolute,  an  appeal  lies  to  the 
Court  of  Appeal,  and  from  thence  to  the  House  of  Lords. 

"  Applications  for  new  trials  shall  be  by  motion  calling 
"  on  the  opposite  party  to  show  cause  at  the  expiration  of 
"  eight  days  from  the  date  of  the  order,  or  so  soon  after 
"  as  the  case  can  be  heard,  why  u  new  trial  should  not  be 
"  directed."     Order  XXXIX.  E.  la. 

As  the  Rules  under  the  Judicature  Act  as  to  the  time 
within  which  the  motion  for  a  rule  nisi  is  to  be  made  do 
not  apply  to  the  Probate  Court,  the  Pules  of  the  Court  of 
Probate  on  this  subject  remain  in  force. 

"  An  application  for  a  new  trial  of  an  issue  tried  before 
"  a  jury  may  be  made  to  the  Court  by  motion  within  four- 
"  teen  clays  from  the  day  on  which  the  issue  was  tried,  if 
"  the  Court  be  then  sitting,  if  not,  on  the  first  motion  day 
"  after  the  expiration  of  the  fourteen  days."     P.  59,  C.  B. 

Where  the  Court  had  granted  a  rule  nisi  for  a  new  trial 
to  a  plaintiff,  who,  after  pleading  to  and  contesting  the 
validity  of  a  will,  applied  for  the  rule  to  be  discharged, 
two  of  the  parties  cited,  who  had  appeared  but  not  pleaded, 
were  allowed  to  plead  and  adopt  the  proceedings  of  the 
plaintiff. 

"  A  copy  of  such  order  shall  be  served  on  the  opposite 
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"  party  within  four  days  from  the  time  of  the  same  being 
"  made."     Order  XXXIX.  E.  2. 

"  A  new  trial  shall  not  be  granted  on  the  ground  of  Rule  only 
"  misdirection  or  of  the  improper  admission  or  rejection  &™nte^wliere 
"  of  evidence,  unless  in  the  opinion  of  the  Court  to  which  substantial 
"  the  application  is  made  some  substantial  wrong  or  mis-  been.° 
"  carriage  has  been  thereby  occasioned  in  the  trial  of  the 
"  action;  and  if  it  appeared  to  such  Court  that  such  wrong 
"  or  miscarriage  affects  part  only  of  the  matter  in  contro- 
"  versy,  the  Court  may  give  final  judgment  as  to  part 
"  thereof,  and  direct  a  new  trial  as  to  the  other  part  only." 
Order  XXXIX.  E.  3. 

"  A  new  trial  may  be  ordered  on  any  question  in  an  A  new  trial 
"  action,  whatever  be  the  grounds  for  the  new  trial,  with-  *°u™[  °* 
"  out  interfering  with  the  finding  or  decision  upon  any  only. 
"  6ther  question."     Order  XXXIX.  E.  4. 

"  An  order  to  show  cause  shall  be  a  stay  of  proceedings  Stay  of  pro- 
"  in  the  action,  unless  the  Court  shall  order  that  it  shall 
"  not  be  so  as  (to  the  whole  or  any  part  of  the  action." 
Order  XXXIX.  E.  5. 

An  appeal  from  a  refusal  of  the  judge  of  the  Probate  Four  days 
Court  to  grant  a  rule  nisi  for  a  new  trial  must  be  made  to  allow<;d  to 

%  ,      .  appeal  from 

the  Court  of  Appeal  within  four  days  from  the  date  of  the  a  refusal  to 
refusal,  or  within  such  enlarged  time  as  a  judge  of  the  nTsTunkls  ° 
Court  below  or  of  the  Appeal  Court  may  allow.  time  ex> 

"  Where  an  ex  parte  application  has  been  refused  by  the  T. 
"  Court  below,  an  application  for  a  similar  purpose  may  appealing 
"  be  made  to  the  Court  of  Appeal  ex  parte  within  four  0rf°^aJefusal 
"  days  from  the  date  of  such  refusal,  or  within  such  en-  Parte  applica- 
"  larged  time  as  a  judge  of  the  Court  below  or  of  the 
"  Appeal  Court  may  allow."     Order  LVIII.  E.  10. 

Appeals. 

An  appeal   from   decisions    of    the   Probate    Court   on 

questions  of  fact  left  to  the  determination  of  the  judge  or 

Court  without  a  jury,  and  on  questions  of  law,  lies  to  the 

Court  of  Appeal,  and  from  thence  to  the  House  of  Lords. 
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Order  LVIII. 
Appeals  to  "  All  appeals  to  the  Court  of  Appeal  shall  be  by  way  of 

bea  rehear-  «  rehearing,  and  shall  be  brought  by  notice  of  motion  in 
"  a  summary  way,  and  no  petition,  case,  or  other  formal 
"  proceeding  other  than  such  notice  of  motion  shall  be 
"  necessary.  The  appellant  may  by  the  notice  of  motion 
"  appeal  from  the  whole  or  any  part  of  any  judgment 
"  or  order,  and  the  notice  of  motion  shall  state  whether 
"  the  whole  or  part  only  of  such  judgment  or  order  is 
"  complained  of,  and  in  the  latter  case  shall  specify  such 
"  part."     E.  2. 

Where  a  cause  in  the  Probate  Court  has  been  heard 
before  a  judge  without  a  jury,  and  the  evidence  has  been 
given  viva  voce,  a  party  may  either  apply  for  a  rehearing 
under  Ride  GO,  C.  B.  1862,  or  may  treat  the  judge's  deci- 
sion on  the  facts  as  a  final  decree  in  the  cause,  and  appeal 
from  it  at  once  on  the  facts  as  well  as  on  the  law.  Sugden 
v.  Lord  St.  Leonards,  1  P.  D.  212 ;  45  L.  J.  49. 

"An  application  for  a  rehearing  of  a  cause  heard  before 
"  the  judge  without  a  jury,  and  in  which  evidence  has 
"  been  given  viva  voce,  may  be  made  by  motion  within 
"  fourteen  days  from  the  day  on  which  the  same  was 
"  heard,  if  the  Court  be  then  sitting,  if  not,  on  the  first 
"  motion  day  after  the  expiration  of  the  fourteen  days." 
R.  60,  C.  B. 
How  evidence  "  When  any  question  of  fact  is  involved  in  an  appeal, 
taken  m  a  ^[ie  evidence  taken  in  the  Court  below  bearing  on  such 

the  Court  . 

below  is  to  be  "  question  shall,  subject  to  any  special  order,  be  brought 

forethe Court  "  before  the  Court  of  APPeal  M  folloWS  : 

of  Appeal.  "  (a)  As  to  any  evidence  taken  by  affidavit,  by  the  pro- 

"  duction  of  printed  copies  of  such  of  the  affi- 
"  davits  as  have  been  printed,  and  office  copies 
"  of  such  of  them  as  have  not  been  printed. 
"  (b)  As  to  any  evidence  given  orally,  by  the  produc- 
"  tion  of  a  copy  of  the  judge's  notes,  or  such 
"  other  materials  as  the  Court  may  deem  ex- 
pedient."    P.  11. 
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"  Where  evidence  has  not  been  printed  in  the  Court  Printing 
below,  the  Court  below  or  a  judge  thereof,  or  the  Court  evidence- 
of  Appeal  or  a  judge  thereof,  may  order  the  whole  or 
any  part  thereof  to  be  printed  for  the  purpose  of  the 
appeal.  Any  party  printing  evidence  for  the  purpose  of 
an  appeal  without  such  order  shall  bear  the  costs  thereof, 
unless  the  Court  of  Appeal  or  a  judge  thereof  shall 
otherwise  order."     E.  12. 

"  The  notice  of  appeal  shall  be  served  upon  all  parties  Service  of 
directly  affected   by  the    appeal,  and   it   shall   not   be  notlce  of 

J  J  rr       >  appeal. 

necessary  to  serve  parties  not  so  affected ;  but  the  Court 
of  Appeal  may  direct  notice  of  the  appeal  to  be  served 
on  all  or  any  parties  to  the  action  or  other  proceeding, 
or  upon  any  person  not  a  party,  and  in  the  meantime 
may  postpone  or  adjourn  the  hearing  of  the  appeal  upon 
such  terms  as  may  seem  just,  and  may  give  such  judg- 
ment and  make  such  order  as  might  have  been  given  or 
made  if  the  persons  served  with  such  notice  had  been 
originally  parties.  Any  notice  of  appeal  may  be  amended 
at  any  time  as  to  the  Court  of  Appeal  may  think  fit." 
E.  3. 

"  Notice  of  appeal  from  any  judgment,  whether  final  or  Length  of 

'  interlocutory,  shall  be  a  fourteen  da}Ts'  notice,  and  notice  notlce- 

'  of  appeal  from  any  interlocutory  order  shall  be  a  four 

'  days'  notice."     E.  4. 
"  The  Court  of  Appeal  shall  have  all  the  powers  and  duties  Powers  of 

'  as  to  amendment  and  otherwise  of  the  Court  of  First  In-  Co"rt  °*  AP" 

peal  as  to 

'  stance,  together  with  full  discretionary  power  to  receive  amendment 

'  further  evidence  upon  questions  of   fact,  such  evidence  evidence. 

'  to  be  either  by  oral  examination  in  court,  by  affidavit,  or 

'  by  deposition  taken  before  an  examiner  or  commissioner. 

'  Such  further  evidence  may  be   given   without   special 

'  leave  upon  interlocutory  applications,  or  in  any  case  as 

'  to  matters  which  have  occurred  after  the  date  of  the 

'  decision  from  which  the  appeal  is  brought.     Upon  ap- 

'  peals  from  a  judgment  after  trial  or  hearing  of  any 
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cause  or  matter  upon  the  merits,  such  further  evidence 
(save  as  to  matters  subsequent  as  aforesaid)  shall  he  ad- 
mitted on  special  grounds  only,  and  not  without  special 
leave  of  the  Court.  The  Court  of  Appeal  shall  have 
power  to  give  any  judgment  and  make  any  order  which 
ought  to  have  been  made,  and  to  make  such  further  or 
other  order  as  the  case  may  require.  The  powers  afore- 
said may  he  exercised  by  the  said  Court,  notwithstanding 
that  the  notice  of  appeal  may  be  that  part  only  of  the 
decision  may  be  reversed  or  varied,  and  such  powers  may 
also  be  exercised  in  favour  of  all  or  any  of  the  respon- 
dents or  parties,  although  such  respondents  or  parties 
may  not  have  appealed  from  or  complained  of  the  deci- 
sion. The  Court  of  Appeal  shall  have  power  to  make 
such  order  as  to  the  whole  or  any  part  of  the  costs  of  the 
appeal  as  may  seem  just."     R.  5. 

"  It  shall  not,  under  any  circumstances,  be  necessary  for 
a  respondent  to  give  notice  of  motion  by  way  of  cross 
appeal,  but  if  a  respondent  intends,  upon  the  hearing  of 
the  appeal,  to  contend  that  the  decision  of  the  Court 
below  should  be  varied,  he  shall,  within  the  time  specified 
in  the  next  Rule,  or  such  time  as  may  be  prescribed  by 
special  order,  give  notice  of  such  intention  to  any  parties 
who  may  be  affected  by  such  contention.  The  omission 
to  give  such  notice  shall  not  diminish  the  powers  con- 
ferred by  the  Act  upon  the  Court  of  Appeal,  but  may, 
in  the  discretion  of  the  Court,  be  ground  for  an  adjourn- 
ment of  the  appeal,  or  for  a  special  order  as  to  costs." 
E.  6. 

"  Subject  to  any  special  order  which  may  be  made, 
"  notice  by  a  respondent  under  the  last  preceding  Rule 
"  shall  in  the  case  of  any  appeal  from  a  final  judgment  be 
"  an  eight  days'  notice,  and  in  the  case  of  an  appeal  from 
"  an  interlocutory  order  a  two  days'  notice."     R.  7. 

"  The  party  appealing  from  a  judgment  or  order  shall 
"  produce  to  the  proper  officer  of  the  Court  of  Appeal  the 
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"  judgment  or  order  or  an  office  copy  thereof,  and  shall 
"  leave  with  him  a  copy  of  the  notice  of  appeal  to  he  filed, 
"  and  such  officer  shall  thereupon  set  down  the  appeal  by 
"  entering  the  same  in  the  proper  list  of  appeals,  and  it 
"  shall  come  on  to  be  heard  according  to  its  order  in  such 
"  list,  unless  the  Court  of  Appeal  or  a  judge  thereof  shall 
"  otherwise  direct,  but  so  as  not  to  come  into  the  paper  for 
"  hearing  before  the  day  named  in  the  notice  of  appeal." 
R.  8. 

"  If,  upon  the  hearing  of  an  appeal,ra  question  arise  as  Notes  of  evi- 
"  to  the  ruling  or  direction  of  the  judge  to  a  jury  or  asses- 
"  sors,  the  Court  shall  have  regard  to  verified  notes  or  other 
"  evidence,  and  to  such  other  ^'materials  as  the  Court  may 
"  deem  expedient."     R.  13. 

"  No  interlocutory  order  or  rule  from  which  there  has  Effect  of  in- 
"  been  no  appeal  shall  operate  so  as  to  bar  or  prejudice  the  0rder.U  °ry 
"  Court  of  Appeal  from  giving  such  decision  upon  the  ap- 
"  peal  as  may  seem  just."     R.  14. 

"  An  appeal  shall  not  operate  as  a  stay  of  execution  or  An  appeal  not 
"  of  proceedings  under  the  decision  appealed  from,  except  a^tay^pro- 
"  so  far  as  the  Court  appealed  from,  or  any  judge  thereof,  ceedings  or 
"  or  the  Court  of  Appeal,  may  so  order  ;  and  no  interme- 
"  diate  act  or  proceeding  shall  be  invalidated,  except  so  far 
"  as  the  Court  appealed  from  may  direct."     R.  16. 

"  Wherever  under  these  Rules  an  application  may  be  What  appli- 
"  made  either  to  the  Court  below  or  to  the  Court  of  Ap-  ^°entVjhbee 
"  peal,  or  to  a  judge  of  the  Court  below  or  of  the  Court  of  Court  or 
"  Appeal,  it  shall  be  made  in  the  first  instance  to  the  Court 
"  or  judge  below."     R.  11 

"  Every  application  to 

shall  be  by  motion,  anc 
"  shall  apply  thereto."     R.  18. 


"  Every  application  to  a  judge  of  the  Court  of  Appeal  Appeals  to  be 
"  shall  be  by  motion,  and  the  provisions  of  Order  LIII.  by  motion. 


Interlocutory  Orders. 

There  are  certain  interlocutory  orders  from  which  no 
appeal  lies.     There  are  others  from  which  no  appeal  lies, 
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except  viiih.  leave  of  the  judge  making  the  order — and 
others  from  which  an  appeal  lies  as  of  right. 
Cases  where         There  is  no  appeal  from  interlocutory  orders  made  by 
allowed.'  the  ju(%e  m  chambers  in  the  exercise  of  a  discretion  vested 

in  him. 
Appeals  by  An  appeal  from  an  order  made  by  the  judge  or  Court 

or'court?11  Dy  the  consent  of  parties,  or  from  an  order  as  to  costs,  is 
not  allowed,  except  by  leave  of  the  Court  or  judge  making 
such  order. 

"  No  order  made  by  the  High  Court  of  Justice,  or  any 
"  judge  thereof,  by  the  consent  of  parties,  or  as  to  costs 
"  only,  which  by  law  are  left  to  the  discretion  of  the 
"  Court,  shall  be  subject  to  any  appeal,  except  by  leave  of 
"the  Court  or. judge  making  such  order."  Jud.  Act, 
1873,  sect.  49.  . 

Appeals  as  of  An  appeal  is  allowed,  as  of  right,  from  an  order  made 
by  the  judge  sitting  in  chambers — not  in  the  exercise  of 
his  discretion — to  the  judge  in  Court ;  but  no  appeal  is 
allowed  from  an  order  of  the  judge  in  chambers,  to  set 
aside  which  no  motion  has  been  made  in  Court,  except  by 
special  leave  of  the*  judge  making  the  order,  or  the  Court 
of  Appeal. 

"Every  order  made  by  a  judge  of  the  said  High  Court 
"  in  chambers,  except  orders  made  in  the  exercise  of  such 
"  discretion  as  aforesaid,  may  be  set  aside  or  discharged 
"upon  notice  by  any  Divisional  Court,  or  byjthe  judge 
"  sitting  in  Court,  according  to  the  course  and  practice  of 
"  the  Division  of  the  High  Court  to  which  the  particular 
"  cause  or  matter  in  which  such  order  is  made  may  be  as- 
"  signed  ;  and  no  appeal  shall  lie  from  any  such  order,  to 
"  set  aside  or  discharge  which  no  such  motion  has  been 
"  made,  unless  by  special  leave  of  the  judge  by  whom  such 
"  order  was  made,  or  of  the  Court  of  Appeal."  Jud.  Act, 
1873,  sect,  50. 

An  appeal  is  allowed  as  of  right  from  an  order  refusing 
to  grant  or  granting  a  new  trial. 

"  Where  by  Act  of  Parliament  it  is  provided,  that  the 
"  decision  of  any  Court  or  judge,  the  jurisdiction  of  which 
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"  Court  or  judge  is  transferred  to  the  High  Court  of 
"  Justice  is  to  be  final,  an  appeal  shall  not  lie  in  any  such 
"  case  from  the  decision  of  the.  High  Court  of  Justice,  or 
"  of  any  judge  thereof,  to  her  Majesty's  jDourt  of  Appeal." 
Appellate  Jurisdiction  Act,  1876,  sect.  20. 

Sect.  39  of  the  Court  of  Probate  Act,  1857,  provided 
that  "  any  person  considering  himself  aggrieved  by  any 
"  final  or  interlocutory  decree  or  order  of  the  Court  of 
"  Probate  may  appeal  therefrom  to  the  House  of  Lords : 
"  provided  always  that  no  appeal  from  any  interlocutory 
"  order  of  the  Court '  of^Probate  shall  be  made  without 
"  leave  of  the  Court  of  Probate  first  obtained  ;  but  on  the 
"  hearing  of  an  appeal  from  any  final  decree  all  inter  locu- 
"  tory  orders  complained  of  shall  be  considered  as  under 
"  appeal  as  well  as  the  final  decree." 

In  the  Probate  Division,  as  in  the  Court  of  Probate,  the 
judge  usually,  on  the  termination  of  a  trial  by  jury,  pro- 
nounces for  or  against  the  will  in  accordance  with  the  . 
verdict ;  and  the  appellant,  where  this  has  been  done, 
should  in  his  appeal  ask  for  the  decree  to  be  reversed  and 
a  new  trial  granted. 

"  No  appeal  from  any  interlocutory  order  shall,  except  Time  for  an 
"  by  special  leave  of  the  Court  of  Appeal,  be  brought  JgSjJ^ 
"  after  the   expiration   of   twenty-one    days.      The   said  order. 
"  period  khall  be  calculated  from  the  time  at  which  the 
"  order  is  signed,  entered,  or  otherwise  perfected,  or,  in  the 
"  case  of  the  refusal  of  an  application,  from  the  date  of 
"  such  refusal.     Such  deposit  or  other  security  for  the  costs 
"to  be  occasioned  by  any  appeal  shall  be  made  or  given 
"  as  may  be  directed  under  special  circumstances  by  the 
"  Court  of  Appeal."     See  Order  LVIII.  E.  15. 


Appeals  from  County  Courts. 

Where  a  probate  or  administration  action,  by  reason  of 
the  small  value  of  the  property  of  the  deceased,  has  been 
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commenced  in  or  transferred  to  a  County  Court,  the 
appeal  would  seem,  now,  under  sect.  45  of  the  Judicature 
Act,  1873,  and  Order  LVIII.  R.  11  (December,  1876),  to 
lie  to  the  Divisional  Court  from  time  to  time  appointed  to 
hear  County  Court  appeals. 

By  sect.  45  of  the  Judicature  Act,  1873,  it  is  enacted, 
that  "  all  appeals  from  a  County  Court,  which  might, 
"  before  the  passing  of  this  Act,  have  been  brought  to  any 
"  Court  or  judge  whose  jurisdiction  is  by  this  Act  trans- 
"  ferred  to  the  High  Court  of  Justice,  may  be  heard  and 
"  determined  by  Divisional  Courts  of  the  said  High  Court 
"  of  Justice,  consisting  respectively  of  such  of  the  judges 
"  thereof  as  may  from  time  to  time  be  assigned  for  that 
"  purpose,  pursuant  to  Rules  of  Court,  or  (subject  to  Rules 
"  of  Court)  as  may  be  so  assigned  according  to  arrange- 
"  ments  made  for  the  purpose  by  the  judges  of  the  said 
"  High  Court,  the  determination  of  such  appeals  respec- 
"  tively  by  such  Divisional  Courts  shall  be  final,  unless 
"  special  leave  to  appeal  from  the  same  to  the  Court  of 
"  Appeal  shall  be  given  by  the  Divisional  Court  by  which 
"  any  such  appeal  from  an  inferior  Court  shall  have  been 
"  heard." 

By  Rule  11,  of  Order  LVIII.,  December,  187b',  "every 
"  judge  of  the  High  Court  of  Justice  for  the  time  being 
"  shall  be  a  judge  to  hear  and  determine  appeals  from  in- 
"  ferior  Courts,  under  sect.  45  of  the  Supreme  Court  of 
"  Judicature  Act,  1873.  All  such  appeals  (except  Admi- 
"  ralty  appeals  from  inferior  Courts,  which,  until  further 
"  order,  shall  be  assigned  as  heretofore  to  the  present  judge 
"  of  the  Admiralty  Court)  shall  be  entered  in  one  list  by 
"  the  officers  of  the  Crown  Office  of  the  Queen's  Bench 
"  Division,  and  shall  be  heard  by  such  Divisional  Court 
"  of  the  Queen's  Bench,  Common  Pleas  or  Exchequer 
"  Division,  as  the  presidents  of  those  Divisions  shall  from 
"  time  to  time  direct." 
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Appeals  to  House  of  Lords. 

Appeals  to  the  House  of  Lords  are  regulated  by  the 
Appellate  Jurisdiction  Act,  1876,  and  the  Forms,  Method 
of  Procedure,  and  Rules  and  Standing  Orders  of  the  House 
of  Lords. 

The  Appellate  Jurisdiction  Act,  1876.  Short  title. 

39  &  40  Vict. 

"  This  Act  shall,  except  where  it  is  otherwise  expressly  c.  59. 
"  provided,  come  into  operation  on  the  first  day  of  Novem-  Commence- 

A  7  L  .  ,  .  ,     ment  01  act. 

"  ber,  one  thousand  eight  hundred  and  seventy-six,  which 

"  day  is  hereinafter  referred  to  as  the  commencement  of 

"  this  Act."     Sect.  2. 

Appeal. 

"  Subject,  as  in  this  Act  mentioned,  an  appeal  shall  lie  Cases  in  -which 
"  to  the  House  of  Lords  from  any  order  or  judgment  of  Ues^oHouse 
"  any  of  the  courts  following ;  that  is  to  say,  °*  Lords  from 

"(1)  Of  her  Majesty's  Court  of  Appeal  in  England."      Court  SfJus- 

*****  land. 

"  Every  appeal  shall  be  brought  by  way  of  petition  to  Form  of  ap- 
"  the  House  of  Lords,  praying  that  the  matter  of  the  House  of6 
"  order  or  judgment  appealed  against  may  be  reviewed  Lords. 
"  before  her  Majesty  the  Queen  in  her  Court  of  Parlia- 
"  ment,  in  order  that  the  said  Court  may  determine  what 
"  of  right,  and  according  to  the  law  and  custom  of  this 
"  realm,  ought  to  be  done  in  the  subject-matter  of  such 
"  appeal."     Sect.  4. 

"  An  appeal  shall  not  be  heard  and  determined  by  the  Attendance 
"  House  of  Lords  unless  there  are  present  at  such  hearing  number  of 
"  and  determination  not  less  than  three  of  the  following  Lords  of 

°   Appeal  re- 

"  persons,  in  this  Act,  designated  Lords  of  Appeal ;  that  quired  at 

«  :„  f  hearing  and 

IS  10  Say,  determination 

"  (1)  The  Lord  Chancellor  of  Great   Britain  for  the  °f  appeals- 

time  being ; 
t.  u 
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"  (2)  And  the  Lords  of  Appeal  in  Ordinary  to  be 
appointed  as  in  this  Act  mentioned ;  and 

"  (3)  Such  Peers  of  Parliament  as  are  for  the  time 
being  holding,  or  have  held,  any  of  the  offices 
in  this  Act,  described  as  high  judicial  offices." 
Sect.  5. 

"  After  the  commencement  of  this  Act,  error  shall  not 
"  lie  to  the  House  of  Lords,  and  an  appeal  shall  not  lie 
"  from  any  of  the  Courts  from  which  an  appeal  to  the 
"  House  of  Lords  is  given  by  this  Act,  except  in  manner 
"  provided  by  this  Act,  and  subject  to  such  conditions  as 
"  to  the  value  of  the  subject  matter  in  dispute,  and  as  to 
"  giving  security  for  costs,  and  as  to  the  time  within  which 
"  the  appeal  shall  be  brought,  and  generally  as  to  all 
"  matters  of  practice  and  procedure,  or  otherwise,  as  may 
"  be  imposed  by  orders  of  the  House  of  Lords."    Sect.  11. 


Form  of  ap- 
peal (Stand- 
ing Order, 
No.  I.) 

*  Note.—  The 
schedule  must 
set  out  the 
title  of,  and 
parties  to  the 
cause  or 
matter ;  and 
the  decrees, 
orders,  judge- 
ments, or  in- 
terlocutors 
appealed 
against,  and 
where  the 
appeal  is  not 
against  the 
whole  decree 
the  part  ap- 
pealed against 
must  be  de- 
fined. 


Appellate  Jurisdiction  Act,  1876. 

Form  of  Appeal,  Method  of  Procedure,  and  Standing 
Orders  applicable  to  all  Appeals  presented  to 
the  House  of  Lords  on  and  after  the  1st  day  of 
November,  1876. 

To  the  right  honourable  the  House  of  Lords. 

The  humble  petition  and  appeal  of  A.  (set  forth  the  address  of  the 
appellant). 
Your  petitioner  humbly  prays  that  the  matter  of  the  order  (or  orders, 
or  judgment,  or  interlocutor),  set  forth  in  the  schedule  hereto* 
(or,  so  far  as  therein  stated  to  be  appealed  against)  may  be  re- 
viewed before  her  Majesty  the  Queen  in  her  Court  of  Parlia- 
ment, and  that  the  said  order  (or,  so  far  as  aforesaid)  may  be 
reversed,  varied,  or  altered,  or  that  the  petitioner  may  have  such 
other  relief  (if  specific  relief  be  desired,  it  can  be  so  stated  in  the 
prayer)  in  the  premises  as  to  her  Majesty  the  Queen,  in  her 
Court  of  Parliament,  may  seem  meet ;  and  that  (here  name  the 
respondents)  mentioned  in  the  schedule  to  the  appeal  may  be 
ordered  to  lodge  such  printed  cases  as  they  may  be  advised,  and 
the  circumstances  of  the  cause  may  require,  in  answer  to  this 
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appeal ;  and  that  service  of  such  order  on  the  solicitors  in  the 
cause  of  the  said  l'espondents  may  be  deemed  good  service. 

To  be  signed  by  two  counsel.*  Standing 

(Mere  insert  schedule.)  Order  No.  II. 

_  _  (certificate  of 

Form  of  Schedule.  counsel). 

From  her  Majesty's  Court  of  Appeal  (England). 

In  a  certain  cause  (or  matter)  wherein  A.  was  plaintiff  and  B. 
was   defendant.     (The   names   of  all  parties   to    the  appeal, 
whether  original  plaintiffs  or  defendants  in  the  cause,  or  added 
by  subsequent  orders,  must  be  here  set  forth). 
The  order  of  (state  Court  and  date  of  order)  appealed  from  is  in  the  words 
following,  viz.  (set  forth,  in  italics  thkotjghottt,  the  whole  of  the  order  ap- 
pealed from  f)  (or,  when  the  order  is  appealed  from  in  part  only)  :  The  order 
of  (state  Court  and  date  of  order)  referred  to  in  the  above  prayer  is  in  the 
words  following,  the  portion  complained  of  being  printed  in  italics  (set 
forth  order,  the  poetion  complained  of  being  printed  in  italics,  the  portion  not 
complained  of  being  printed  in  Roman  tgpe).\ 

We  humbly  conceive  this  to  be  a  proper  case'  to  be  heard  before  your 
lordships  by  way  of  appeal. 

To  be  signed  by  two  counsel.*       Standing 

Order,  No.  II. 
I,  ,  clerk  to  Messrs.  ,  of  ,  solicitors  for  the  appellants   ~    ,  .„  „ 

within  named,  hereby  certify  that  on  the  day  of  I  served  notice  to  re- 

Messrs,  of  solicitors  for  ,  the  within-named  respondents,   spondents  to 

with  a  correct  copy  of  the  aforegoing  appeal,  and  with  a  notice  that  on   De  written  on 
the  day  of  ,  or  as  soon  after  as  conveniently  may  be,  the  peti-     f  e,/      Pa&® 

tion  of  appeal  would  be  presented  to  the  House  of  Lords  on  behalf  of  the 
appellant. 


DIRECTIONS  FOE,  AGENTS. 

N.B. — All  documents  must  be  lodged  in  the  Parliament  Office  before  three 
o 'clock  on  the  day  of  presentation. 

Method  of  Procedure. 

The  appeal  must  be  printed  on  parchment  (quarto  size).  Presentation 

Two  clear  days'  notice  of  the  intention  to  present  the  appeal,  together  of  the  appeal, 
with  a  correct  copy  of  the  appeal,  %  must  be  served  on  the  respondents  or 
their  solicitors  prior  to  presentation,  and  a  certificate  of  such  service 
entered  on  the  appeal  as  above. 

*  The  autograph  signatures  must  be  shown  to  the  clerks  of  the  judicial 
department  at  the  time  of  lodging  the  appeal. 

t  Where  several  orders  are  appealed  from,  each  order  must  be  headed 
with  a  statement  of  the  court  and  the  date  of  the  order. 

X  It  will  be  found  convenient  that  the  appellant's  agent  should  supply 
the  other  side  with  at  least  five  additional  printed  copies  of  the  appeal. 

u2 


Recogni 
zance. 
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The  appeal,  together  with  four  printed  paper  copies,  may  then  be 
lodged  in  the  parliament  office,*  and  if  the  House  be  then  sitting,  or  if 
not,  on  the  next  ensuing  meeting  of  the  House,  the  appeal  will  be  pre- 
sented to  the  House,  and  an  order  made  requiring  the  respondents  to 
Order  of  ser-     lodge  cases  in  answer  to  the  appeal.     This  order  will  be  issued  f  to  the 
vice,— see  appellants'  agent  for  service  on  the  respondents  or  their  solicitors,  and  the 

n  ^     "N?  same,  together  with  an  affidavit  %  of  due  service  entered  thereon,  must  be 

jjj  returned  to  the  parliament  office  within  the  period  granted  to  the  appel- 

lant for  lodging  his  printed  cases  under  Standing  Order  No.  5. 

The  several  periods  limited  by  the  Standing  Orders  take  effect  from  the 

date  of  the  presentation  of  the  appeal  to  the  House  which  is  the  date  at 
Security  for       , ,     ,      ,     »  ,,         ,        „ 

.    _  the  head  of  the  order  of  service. 

Standing  Security  for  costs  is  given  by  recognizance  to  the  amount  of  £500, 

Order,  No.  and  a  bond  for  £200.  In  lieu  of  the  bond,  payment  may  be  made  of 
S^''  vlll<^al80  £200  into  the  fee  fund  of  tne  House  of  Lords  icithin  one  week  after  the 
Order  No  presentation  of  the  appeal  to  the  House.  (All  drafts  and  cheques  to 
VII.,  with  be  made  payable  to  "House  of  Lords  Fee  Fund,"  and  to  be  crossed 
regard  to  "  Bank  of  England,  Western  Branch." 

expiry  ot  time  rpne  rcc0gn[~ance  must  be  entered  into  by  each  appellant,  where  there 
are  more  than  one.  (It  is  usual  to  issue  the  recognizance  for  execution 
by  the  appellant  at  the  time  of  the  issue  of  the  bond.)  In  the  event  of  a 
substitute  being  proposed,  the  name  of  such  substitute,  together  with  a 
certificate  of  sufficiency  by  the  solicitor  or  agent  of  the  appellants,  must 
be  lodged  in  the  parliament  office  within  one  week  after  the  presentation 
of  the  appeal  to  the  House  ;  two  clear  days'  notice  of  the  name  so  pro- 
posed, together  with  a  copy  of  the  certificate,  having  been  previously 
given  to  the  agent  of  the  respondents.  For  form  of  certificate  and  notice 
see  Appendix  A.§ 
Bond.  The  bond  must  be  entered  into  by  two  sufficient  sureties  to  the  satisfac- 

tion of  the  clerk  of  the  parliaments.  The  names  of  the  proposed  sureties, 
together  with  a  certificate  of  sufficiency  by  the  solicitor  or  agent  of  the 
appellants,  must  be  lodged  in  the  parliament  office  within  one  week  after 
the  presentation  of  the  appeal  to  the  House  ;  two  clear  days'  notice  of  the 
names  so  proposed,  together  with  a  copy  of  the  certificate,  having  been 
previously  given  to  the  agent  of  the  respondents.  For  form  of  certificate 
and  notice  see  Appendix  A.§ 

*  On  the  lodgment  of  the  appeal,  the  appellant's  agent  should  state 
whether  the  recognizance  is  to  be  entered  into  by  the  appellants  in  person 
or  by  substitute ;  also,  if  possible,  whether  the  bond  for  £200  will  be 
entered  into  or  the  money  deposited. 

t  In  Scotch  appeals,  when  the  "order  of  service"  is  desired  on  the  day 
of  presentation  for  the  purpose  of  staying  execution  below,  the  appeal 
must  be  lodged  in  the  parliament  office  not  later  than  one  o'clock  on  the 
day  of  presentation,  accompanied  by  a  letter  from  the  agent  stating  that 
the  "order"  is  required  for  the  purpose  of  staying  execution. 

%  Affidavit  to  be  sworn  before  a  commissioner  duly  appointed  to  ad- 
minister oaths  in  England  or  Ireland  or  a  justice  of  the  peace  in  Scotland. 

§  Forms  to  be  filled  up  can  be  obtained  on  application  to  the  judicial 
department. 
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At  the  termination  of  one  week  from  the  lodgment  of  the  above  certifi-  Execution  of 
cates,  the  bond  and  recognizance  are  issued  to  the  solicitor  or  agent  of  the  recognizance 
appellants  for  execution  before  a  commissioner  appointed  to  administer  aD(*  bond, 
oaths  in  the  Supreme  Court  of  Judicature  in  England  or  in  Ireland,  or 
before  a  justice  of  the  peace  in  Scotland. 

The  bond  and  the  recognizance  (whether  entered  into  by  the  appellants  Return  of 
or  by  a  substitute)  must  be  returned  to  the  parliament  office  within  one  recognizance 
week  from  the  date  of  the  issue  thereof  to  the  solicitor  or  agent  of  the  a      DOncl- 
appellants. 

If  objection  be  taken  by  the  respondent  to  the  sureties  or  substitute  Objection  to 
proposed  by  the  appellant,  the  respondent's  agent  must  address  a  letter  sureties  or 
to  the  clerk  of  the  parliaments  setting  forth  the  nature  of  the  objection. 
This  letter  must  be  lodged  in  the  parliament  office  within  one  week  from 
the  lodgment  of  the  certificates  of  sufficiency  in  the  parliament  office. 

In  the  event  of  the  sureties  or  substitute  not  being  deemed  satisfactory  Petition,  and 
by  the  clerk  of  the  parliaments,  the  appellants  are  required,  within  three  affidavits  of 
weeks  after  the  presentation  of  the  appeal,  to  present  a  petition  to  the  ^  ca  10n* 

House  in  the  matter  of  the  bond  or  recognizance,  and  at  the  same  time 
lodge  in  the  parliament  office  an  affidavit  or  affidavits  by  the  proposed 
sureties  or  substitute  setting  forth  specifically  the  nature  of  the  property 
in  consideration  of  which  they  claim  to  be  accepted  as  sureties  or  substi- 
tute in  respect  of  the  bond  and  recognizance,  and  also  declaring  that  the 
property  in  question  is  unincumbered.  A  copy  of  the  affidavit  or  affida- 
vits must  be  served  on  the  agent  of  the  respondents  before  lodging  the 
same  in  the  parliament  office.  If  the  respondents  desire  to  file  counter 
affidavits,  the  same  should  be  lodged  with  as  little  delay  as  possible, 
copies  being  served  on  the  agent  of  the  appellants. 

The  solicitors  of  those  respondents  who  purpose  lodging  printed  cases  Appearance 
in  answer  to  the  appeal  should  attend  at  the  parliament  office  for  the  pur-   on  behalf  of 
pose  of  ascertaining  the  due  execution  of  the  recognizance  and  bond,  and  iesPontlerLl;s' 
entering  their  names  in  the  appearance  book.     (Notice  of  the  meeting  of 
the  appeal  committee  is  sent  only  to  solicitors  who  have  thus  entered  ap- 
pearance in  the  cause.) 

Petitions  presented  in  incidental  applications  are  required  to  be  engrossed  Incidental 
on  foolscap,  bookiuise  ;  with  regard  to  petitions  in  which  an  assent  cannot  petitions, 
be  obtained,  two  clear  days'  previous  notice  of  the  intention  to  present,   -L>uPficate 
together  with  a  copy  of  the  petition,  nmst  be  served  on  the  opposing  where  assent 
agent,  and  a  duplicate  of  the  petition  must  be  lodged  in  the  parliament  is  not  °iven. 
office,  together  with  the  original  petition.     The  form  of  a  petition  for  ex- 
tension of  time  to  lodge  the  appellant's  cases  is  given  in  Appendix  C. 

Forms  of  petitions  (subject  to  modification,  if  required),  for  the  restora- 
tion of  an  appeal,  for  leave  to  sue  in  forma  pauperis,  for  revivor,  and  for 
withdrawal  of  an  appeal,  can  be  obtained  from  the  judicial  department. 
It  will  be  found  advisable  in  exceptional  cases  to  submit  a  draft  of  the 
petition  to  the  clerks  of  the  judicial  department.  Appeal  corn- 

Counsel  are  not  heard  before  the  appeal  committee.     All  affidavits  in-  mittee. 

tended  to  be  used  in  the  appeal  committee  must  be  lodged  with  the  op-  pounse^  n0^ 

L     heard. 

Affidavits. 
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Printed  cases 
and  appendix, 
and  ' '  setting 
down"  cause 
for  hearing, — 
see  Standing 
Order,  No. 
V. :  and  also 
Standing 
Order,  No. 
VII.  with 
regard  to  ex- 
piry of  time 
during  recess. 


Preparation 
of  appendix. 


Respondent's 

additional 

documents. 


Signature  of 
counsel  to 
case, — see 
Standing 
Order,  No.  V. 
Form  of 
printed  case. 


posing  agent  within  a  reasonable  time  before  the  meeting  of  the  com- 
mittee, but  are  not  to  be  filed  in  the  parliament  office. 

In  English  appeals  six  weeks'  time,  and  in  Irish  and  Scotch  appeals 
eight  weeks'  time,  from  the  date  of  the  presentation  of  the  appeal,  is 
granted  to  all  parties  to  lodge  printed  cases  and  the  appendix  thereto. 
These  periods,  when  expiring  during  a  recess  of  the  House,  are  extended 
by  Standing  Order  No.  VII.* 

In  appeals  in  which  the  parties  are  able  to  agree  in  their  statement  of 
the  subject-matter,  it  is  optional  to  lodge  &  joint  case  with  reasons  pro  and 
con.,  following  the  practice  heretofore  in  use  in  common  law  appeals  on  a 
special  case. 

It  is  obligatory  on  the  appellant,  within  the  respective  periods  so 
limited  as  above,  to  lodge  his  printed  cases,  or  the  joint  case  before  men- 
tioned, and  a  printed  appendix  consisting  of  such  documents,  or  parts 
thereof,  used  in  evidence  in  the  court  below,  as  may  be  necessary  for 
reference  on  the  argument  of  the  appeal  in  support  of  his  case.  This 
appendix  will  be  for  the  iise  of  both  parties  on  the  hearing  of  the  appeal. 
(See  following  paragraph  with  regard  to  the  printing  of  additional  docu- 
ments by  the  respondent.) 

It  is  the  duty  of  the  appellant,  with  as  little  delay  as  possible  after  the 
presentation  of  the  appeal,  to  furnish  to  the  respondent  a  list  of  the  pro- 
posed documents,  and  in  due  course  a  proof  copy  of  the  appendix.  The 
proof  is  to  be  examined  with  the  original  documents  by  the  respective 
solicitors  of  the  parties.  (Ten  copies  of  the  appendix,  as  soon  as  printed, 
to  be  delivered  to  the  solicitor  of  the  respondent.)  The  respondent  is 
allowed  to  print  any  additional  documents,  used  in  evidence  in  the  court 
below,  which  may  be  necessary  for  the  support  of  his  case  on  the  argu- 
ment of  the  appeal,  such  documents  to  be  paged  consecutively  with  the 
appendix,  in  order  that  the  same  may  be  eventually  bound  up  with  the 
appendix,  and  form  one  document  for  the  use  of  the  House  on  the  hearing 
of  the  appeal.  (The  proof  to  be  examined,  as  aforesaid,  by  the  respective 
solicitors,  and  prints  delivered  to  the  solicitor  of  the  appellant.) 

The  costs  incurred  in  printing  the  appendix  will,  in  the  first  instance, 
be  borne  by  the  appellant,  and  the  costs  of  the  additional  documents  by 
the  respondent,  but  these  costs  will  ultimately  be  subject  to  the  decision 
of  the  House  with  regard  to  the  costs  of  the  appeal. 

The  printed  case  must  be  signed  by  one  or  more  counsel  who  shall  have 
attended  as  counsel  in  the  court  below,  or  shall  purpose  attending  as 
counsel  on  the  argument  at  the  bar. 

The  case  and  appendix  must  be  printed  quarto  size,  with  seven  or  eight 
letters  in  the  margin  for  facilitating  reference,  and  should  be  submitted 
hiproof 'to  the  clerks  in  the  judicial  office. 


*  Note. — Petitions  for  extension  of  time,  lodged  during  the  prorogation 
of  parliament  (unless  the  House  of  Lords  be  sitting  for  judicial  business), 
in  cases  in  which  time  has  been  already  extended  on  petition,  do  not  prevent 
the  dismissal  of  an  appeal. 
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"Whore  reference  is  made  to  a  document  printed  in  the  appendix,  the 
case  must  contain  a  marginal  note  of  the  page  of  the  appendix  containing 
such  document.  The  appendix  must  contain  an  index  to  the  documents 
therein. 

Forty  copies  of  each  case  and  appendix  are  required  to  be  lodged  in  the  Number  of 
parliament  office  to  comply  with  Standing  Order  No.  V.  ;  and  subse-  printed  cases 
quently,  on  the  lodgment  of  the  respondent's  case,  ten  bound  copies  (see  required  to  bo 
j-      t-        ■    *i      a         j-     i      ,         *     i-   j-  ■  j.  J  j,-        «.     lodged  by  the 

directions  m  the  Appendix  hereto  as  to  binding  printed  cases,  appendix,  addi-   appellant  and 

tional  documents,  and  printed  copies  of  the  appeal  for  the  use  of  the  House  on  respondent. 
the  hearing  of  the  appeal). 

A  respondent  can  only  be  heard  at  the  bar  on  a  printed  case.     If  the  Setting  down 
respondent's  case  is  not  lodged  within  the  time  specified  in  the  order  of  f°r  hearing 
service,  the  cause  is,  on  the  lodgment  of  the  appellant's  case  and  the  ex  parte, 
appendix,    "set  down  for  hearing  ex  parte;"  but  the  respondent  may  lodg-ment  of 
nevertheless  at  any  time  afterwards  lodge  his  printed  case,  and  thus  put  respondent's 
himself  in  the  same  position  as  if  he  had  lodged  it  within  the  time  specified  case, 
in  the  order  of  service.     When,  however,  the  lodgment  has  been  delayed 
until  a  day  for  hearing  the  cause  has  been  actually  appointed,  the  re- 
spondent is  required  to  petition  for  leave  to  lodge  his  printed  case,  and 
submit  to  whatever  order  the  House  may  make  on  his  petition. 

After  the  lodgment  of  the  printed  cases  by  the  appellants  and  respon-   Exchange  of 
dents,  the  respective  cases  are  to  be  exchanged  at  the  offices  of  the  printed  cases, 
solicitors ;  the  respondents'  agent  supplying  the  appellants'  agent  with 
the  additional  number  of  cases  required  for  the  bound  copies. 

As  soon  as  the  printed  cases  of  all  parties  and  the  appendix  thereto    Setting  down 
have  been  lodged,  it  is  optional  for  either  side  to  set  down  the  cause  for  ?auSe  * or 
hearing,  but  it  is  obligatory  on  the  appellant,  upon  the  lodgment  of  his  ° ' 

printed  cases  and  the  appendix,  to  set  down  the  cause  for  hearing  within 
the  time  limited  by  Standing  Order  No.  V.  (ex  parte  as  to  those  respon- 
dents who  have  not  already  lodged  printed  cases,  upon  proof,  by  affidavit, 
of  the  due  service  of  the  before -mentioned  "order  of  service"  upon  the 
respondents  or  their  solicitors) .  A  respondent  who  has  lodged  his  printed 
cases,  is  at  liberty  to  set  down  the  cause  for  hearing  on  the  first  sitting 
day  after  the  expiration  of  the  time  limited  by  the  standing  order  for 
lodging  printed  cases. 

At  the  time  of  setting  down  the  cause  for  hearing,  the  agent  is  required  Reference  to 
to  supply  a  reference  to  the  report  of  the  cause  in  the  court  below,  or,  if  report  ol 
the  cause  be  not  reported,  a  short  note  of  the  subject-matter.  below 

The  cause  will  then  be  ripe  for  hearing,  and  will  take  its  position  on 
the  effective  cause  list. 

On  the  hearing  of  an  appeal,  the  agents  are  required  to  have  the  Hearing  of 

originals  (or  such  copies  thereof  as  were  accepted  in  evidence  in  the  court  the  appeal. 

below  in  lieu  of  the  originals)  of  all  documents  set  forth  in  the  printed  Documents 

case  and  appendix  in  readiness  below  the  bar,  in  case  the  House  desires  Pimtecl  mtne 

CttSG  tind 
to  refer  to  such  originals  or  accepted  copies  (see  following  paragraphs  as   appendix 

to  exception  with  regard  to  Irish  and  Scotch  appeals). 

In  Irish  appeals,  in  cases  in  which  the  original  documents  are  filed  in   Irish  appeals. 


296 


CONTENTIOUS  BUSINESS 


the  Irish  courts,  and  cannot  be  readily  procured,  office  copies,  duly  signed 
by  the  proper  officer  of  the  court  from  -whence  they  issue,  as  certifying 
the  correctness  of  the  same,  must  be  in  readiness  below  the  bar  on  the 
hearing  of  the  appeal  (subject  always  to  the  production  of  the  originals, 
if  required  by  the  House). 

In  Scotch  appeals,  a  copy  of  the  record,  duly  certified  by  the  proper 
officer  of  the  court  below,  must  be  lodged  with  the  pursebearer  of  the 
lord  chancellor  a  few  days  before  the  hearing  of  the  appeal.  Subject  to 
special  direction  by  the  House,  the  originals  of  documents  contained  in 
the  record  are  not  required  to  be  at  the  bar. 


Costs — see 
Standing 
Order,  No. 
X.,  and  di- 
rections as  to 
the  taxation 
of  costs,  Ap- 
pendix E. 

Directions  as 
to  the  sum  of 
2001.  under 
Standing  Or- 
der, No.  IV. 

Appeals 
affirmed. 


Appeals 
reversed. 


Appeals  dis- 
missed for 
want  of  pro- 
secution. 


Forms  of  bills  of  costs  relating  to  appeal  cases  may  be  obtained  at  the 
office  for  the  sale  of  printed  papers,  House  of  Lords.    . 

In  all  cases  where  the  appellant  has  paid  in  the  sum  of  2007.  as  directed 
by  Standing  Order  No.  IV.,  and  where  the  House  shall  make  any  order 
for  payment  of  costs  by  the  appellant  to  the  respondent,  the  clerk  of  the 
parliaments  or  clerk  assistant  shall  pay  over  to  the  respondent  or  his 
agent  the  said  sum  of  2007. ,  or  so  much  thereof  as  will  liquidate  the 
amount  reported  to  the  clerk  of  the  parliaments  or  clerk  assistant  by  the 
taxing  officer,  as  being  due  from  the  appellant  to  the  respondent  in 
respect  to  the  appeal.  And  in  all  cases  where  the  amount  so  reported  by 
the  taxing  officer  shall  exceed  200/.,  the  clerk  of  the  parliaments  or  clerk 
assistant  shall  in  his  certificate  credit  the  appellant  with  the  2007.  so  paid 
over  to  the  respondent.  And  where  there  be  two  or  more  respondents 
entitled  to  their  separate  costs,  the  said  2007.  shall  be  divided  between 
the  respondents  in  proportion  to  the  amount  of  costs  reported  by  the 
taxing  officer  to  be  due  to  each  respondent.  And  where,  after  satisfying 
the  order  of  the  House,  there  be  any  sum  remaining,  part  of  the  said 
2007.,  the  same  shall  be  paid  back  to  the  appellant  or  his  agent  upon  a 
proper  receipt  for  the  same  being  given  to  the  clerk  of  the  parliaments  or 
clerk  assistant. 

In  all  cases  in  which  the  appellant  is  not  ordered  to  pay  the  costs  of 
the  appeal,  the  clerk  of  the  parliaments  or  clerk  assistant  shall,  on  re- 
ceiving a  proper  receipt  for  the  same,  pay  back  to  the  appellant  or  his 
agent  the  said  sum  of  2007. 

In  cases  in  which  an  appeal  is  dismissed  for  want  of  prosecution,  the 
appellant  shall  be  at  liberty  to  serve  a  notice  of  such  dismissal  according 
to  the  form  set  forth  in  Appendix  D.  upon  the  agent  of  the  respondents, 
(such  service  to  be  verified,  if  necessary,  by  affidavit,)  and  unless  the 
respondent  shall,  within  four  weeks  from  the  date  of  such  service,  if  the 
House  be  sitting  at  the  expiration  of  the  said  four  weeks,  or,  if  not,  then 
not  later  than  the  third  sitting  day  of  the  next  ensuing  sittings  of  the 
House,  lodge  in  the  office  of  the  taxing  officer  of  the  House  a  copy  of  his 
bill  of  costs,  the  clerk  of  the  parliaments  or  clerk  assistant  shall,  upon  a 
proper  receipt  for  the  same  being  given,  repay  to  the  appellant  or  his  agent 
the  said  sum  of  2007.  In  the  event  of  the  respondent  so  lodging  his  bill 
of  costs  as  aforesaid,  the  taxing  officer  may,  if  the  sum  demanded  by  the 
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respondent  bo  less  than  200?.,  tax  the  same  ;  and  the  clerk  of  the  parlia- 
ments or  clerk  assistant  shall  pay  over  to  the  respondent  or  his  agent  so 
much  of  the  said  sum  of  200?.  as  will  liquidate  the  amount  reported  to  the 
clerk  of  the  parliaments  or  clerk  assistant  as  being  due  from  the  appellant 
to  the  respondent  in  respect  of  the  appeal,  and  the  remaining  portion  of 
the  said  sum  of  200?.  shall  be  paid  back  to  the  appellant  or  his  agent 
upon  a  proper  receipt  for  the  same  being  given  to  the  clerk  of  the  parlia- 
ments or  clerk  assistant. 

Summary  of  ordinary  Procedure  in  Appeals. 

[For  full  instructions  see  foregoing  " Directions  for  Agents''''  and  the 
Standing  Orders.) 

1 .  A  proof  copy  of  the  petition  of  appeal  may,  when  deemed  necessary, 

be  submitted  to  the  clerks  of  the  judicial  department.    * 

2.  Lodgment   of  appeal,   printed   on   parchment,    together  with   four 

paper  copies  thereof,  in  the  parliament  office  for  presentation  to 
the  House,— intimation  with  regard  to  recognizance  and  bond. 

3.  Issue  to  appellant's  agent  of  "  order  of  service." 

4.  Payment  of  200?.,  or  lodgment  of  certificate  with  regard  to  bond  ; 

and  lodgment  of  certificate  with  regard  to  substitute  for  recog- 
nizance. 

5.  Issue  to  appellant's  agent  of  recognizance  and  bond  for  execution. 

6.  Return  of  recognizance  and  bond. 

7.  Attendance  of  respondent's  agent  to  enter  appearance,  and  inspect 

recognizance  and  bond. 

8.  Return  of  "order  of  service,"  with  affidavit  entered  thereon. 

9.  Lodgment  of  forty  printed  cases  and  appendix.     A  proof  copy  of  the 

case  may,  when  deemed  necessary,  be  submitted  to  the  clerks  of  the 
judicial  department. 

10.  Setting  down  cause  for  hearing, — reference  to  report  of  cause  in  the 

court  below. 

1 1 .  Lodgment  of  ten  bound  cases,  &c.  by  appellant. 

12.  Hearing  of  appeal,  directions  as  to  original  documents. 

Standing  Orders  applicable  to  all  Appeals  presented 
to  the  House  of  Lords  on  or  after  the  1st  day  of 
November,  1876. 

Standing  Oedee  I. 

{Standing  Order  I.  is  onlg  applicable  to  Decrees,  §c.  pronounced  on  and  after 
the  1st  dag  of  November,  1876.) 

Ordered,  that,  except  where  otherwise  provided  by  statute,  no  petition  Time  limited 

of  appeal  be  received  by  this  House  unless  the  same  be  lodged  in  the  for  presenting 

parliament  office  for  presentation  to  the  House  within  one  year  from  the  aPPeal8. 
date  of  the  last  decree,  order,  judgment,  or  interlocutor  appealed  from. 
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Appeals  to  be 
signed  and 
certified  by 
counsel. 


' '  Order  of 

service." 


Security  for 
costs. 


In  cases  in  which  the  person  entitled  to  appeal  be  within  the  age  of 
one  and  twenty  years,  or  covert,  non  coinpos  mentis,  imprisoned,  or  out  of 
Great  Britain  and  Ireland,  such  person  may  be  at  liberty  to  present  his 
appeal  to  the  House,  provided  that  the  same  be  lodged  iu  the  parliament 
office  within  one  year  next  after  full  age,  discoverture,  coming  of  sound 
mind,  enlargement  out  of  prison,  or  coming  into  Great  Britain  or  Ireland : 
but  in  no  case  shall  any  person  or  persons  be  allowed  a  longer  time,  on 
account  of  mere  absence,  to  present  an  appeal,  than  five  years  from  the 
date  of  the  last  decree,  order,  judgment,  or  interlocutor  appealed  against. 

Standing  Oedee  II. 
Ordered,  that  all  petitions  of  appeal  be  signed,  and  the  reasonableness 
thereof  certified,  by  two  counsel  who  shall  have  attended  as  counsel  in 
the  court  below,  or  shall  purpose  attending  as  counsel  at  the  hearing  in 
this  House. 

Standing  Oedee  III. 
Ordered,  that  the  "order  of  service"  issued  upon  the  presentation  of 
an  appeal  for  service  on  the  respondent  or  his  solicitor,  be  returned  to 
the  parliament  office,  together  with  an  affidavit  of  due  service  entered 
thereon,  within  the  time  limited  by  Standing  Order  No.  V.  for  the  ap- 
pellant to  lodge  his  printed  cases,  unless  within  that  period  all  the 
respondents  shall  have  lodged  their  printed  cases ;  in  default,  the  appeal 
to  stand  dismissed. 

Standing  Oedee  IV. 
Ordered,  in  all  appeals  that  the  appellant  or  appellants  do  give  secu- 
rity to  the  clerk  of  the  parliaments  by  recognizance  to  be  entered  into, 
in  person  or  by  substitute,  to  the  Queen  of  the  penalty  of  five  hundred 
pounds,  conditioned  to  pay  to  the  respondent  or  respondents  all  such 
costs  as  may  be  ordered  to  be  paid  by  the  House  in  the  matter  of  the 
appeal ;  and  further,  that  the  appellant  or  appellants  do  procure  two 
sufficient  sureties,  to  the  satisfaction  of  the  clerk  of  the  parliaments,  to 
enter  into  a  joint  and  several  bond  to  the  amount  of  two  hundred  pounds, 
or  do  pay  in  to  the  account  of  the  fee  fund  of  the  House  of  Lords  the 
sum  of  two  hundred  pounds ;  such  bond,  or  such  sum  of  two  hundred 
pounds,  to  be  subject  to  the  order  of  the  House  with  regard  to  the  costs 
of  the  appeal :  Ordered,  that  within  one  week  after  the  presentation  of 
the  appeal  the  appellant  or  appellants  do  pay  in  to  the  account  of  the 
fee  fund  of  the  House  of  Lords  the  said  sum  of  two  hundred  pounds, 
or  submit  to  the  clerk  of  the  parliaments  the  names  of  the  sureties  pro- 
posed to  enter  into  the  said  bond ;  and,  in  the  event  of  a  substitute  being 
proposed  to  enter  into  the  said  recognizance,  the  name  of  such  substi- 
tute ;  two  clear  days'  previous  notice  of  the  names  so  proposed  for  bond 
and  recognizance  to  be  given  to  the  solicitor  or  agent  of  the  respondent : 
Ordered,  that,  in  the  event  of  such  sureties  or  such  substitute  not  being 
deemed  satisfactory  by  the  clerk  of  the  parliaments,  the  appellant  or 
appellants  shall,  within  three  weeks  after  the  pi'esentation  of  the  appeal 
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present  a  petition  to  the  House  in  the  matter  of  the  said  bond  or  recog- 
nizance :  Ordered,  that  the  said  bond  and  the  recognizance  (whether 
entered  into  by  the  appellants  or  by  a  substitute)  be  returned  to  the  par- 
liament office  dvdy  executed  within  one  week  from  the  date  of  the  issue 
thereof  to  the  solicitor  or  agent  of  the  appellant  or  appellants.  On  de- 
fault by  the  appellant  or  appellants  in  complying  with  the  above  con- 
ditions, the  appeal  to  stand  dismissed. 

Standing  Oedee  V. 

1 .  Ordered,  that  in  English  appeals  the  printed  cases  and  the  appendix  Printed  cases 
thereto  be  lodged  in  the  parliament  office  within  six  weeks  from  the  date  time  limited 
of  the  presentation  of  the  appeal  to  the  House ;  in  Scotch  and  Irish  ap-  01,  £tl£m§'> 
peals,  within  eight  weeks  ;  and  the  appeal  set  down  for  hearing  on  the  tmo.  dowu  fhe 
first  sitting  day  after  the  expiration  of  those  respective  periods  {or  as  soon  cause  for 
before,  at  the  option  of  either  party,  as  all  the  printed  cases  and  the  hearing, 
appendix  shall  have  been  lodged) ;  on  default  by  the  appellant  the  appeal 

to  stand  dismissed. 

2.  Ordered,  that  in  all  appeals  from  Scotland  the  appellant  alone,  in  Scotch  ap- 
his printed  case  or  in  the  appendix  thereto,  shall  lay  before  this  House  peals. 

a  printed  copy  of  the  record  as  authenticated  by  the  lord  ordinary  ;  to- 
gether with  a  supplement  containing  an  account,  without  argument  or 
statement  of  other  facts,  of  the  further  steps  which  have  been  taken  in 
the  cause  since  the  record  was  completed,  and  containing  also  copies  of 
the  interlocutors  or  parts  of  interlocutors  complained  of ;  and  each  party 
shall  in  their  cases  lay  before  the  House  a  copy  of  the  case  presented  by 
them  respectively  to  the  Court  of  Session,  if  any  such  case  was  presented 
there,  with  a  short  summary  of  any  additional  reasons  upon  which  he 
means  to  insist ;  and  if  there  shall  have  been  no  case  presented  to  the 
Court  of  Session,  then  each  party  shall  set  forth  in  his  case  the  reasons 
upon  which  he  founds  his  argument,  as  shortly  and  succinctly  as  pos- 
sible. 

3.  Ordered,  that  all  printed  cases  be  signed  by  one  or  more  counsel,   Printed  cases 
who  shall  have  attended  as  counsel  in  the  court  below,  or  shall  purpose  *°  ^e  signed 
attending  as  counsel  at  the  hearing  in  this  House.  ^  counsei- 

Standing  Oedee  VI. 

Ordered,  that  all  cross  appeals  be  presented  to  the  House  within  the  Cross  appeals. 
period  allowed  by  Standing  Order  No.  V.  for  lodging  cases  in  the  original 
appeal. 

Standing  Oedee  VII. 

Ordered,  with  regard  to  appeals  in  whic  hthe  periods  severally  dating  Expiry  of 
from  the  presentation  of  the  appeal  under  Standing  Orders  Nos.  III.,   time  during 
IV.,  V.,  and  VI.  expire  during  the  recess  of  the  House,  that  such  periods  reces3 
be  extended  to  the  third  sitting  day  of  the  next  ensuing  meeting  of  the 
House. 
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Supplemental 
cases  to  be 
delivered  in 
■where  appeals 
are  revived  or 
parties  added. 


Standing  Order  VIII. 

Ordered,  that  where  any  party  or  parties  to  an  appeal  shall  die  pending 
the  same,  subsequently  to  the  printed  cases  having  been  lodged,  and  the 
appeal  shall  be  revived  against  his  or  her  representative  or  representa- 
tives as  the  person  or  persons  standing  in  the  place  of  the  person  or 
persons  so  dying  as  aforesaid,  a  supplemental  case  shall  be  lodged  by  the 
party  or  parties  so  reviving  the  same  respectively,  stating  the  order  or 
orders  respectively  made  by  the  House  in  such  case. 

The  like  rule  shall  be  observed  by  the  appellant  and  respondent 
respectively,  where  any  person  or  persons,  party  or  parties  in  the  court 
below,  have  been  omitted  to  be  made  a  party  or  parties  in  the  appeal 
before  this  House,  and  shall,  by  leave  of  the  House,  upon  petition  or 
otherwise,  he  added  as  a  party  or  parties  to  the  said  appeal  after  the 
printed  cases  in  such  appeal  shall  have  been  lodged. 


Scotch  ap- 
peals. 

Certificate  of 
leave  or  dif- 
ference of 
opinion  to  be 
signed  by 
counsel  on 
appeals. 


Standing  Order  IX. 
Ordered,  that  when  any  petition  of  appeal  shall  be  presented  to  this 
House  from  any  interlocutory  judgment  of  either  division  of  the  Lords 
of  Session  in  Scotland,  the  counsel  who  shall  sign  the  said  petition,  or 
two  of  the  counsel  for  the  party  or  parties  in  the  court  below,  shall 
sign  a  certificate  or  declaration,  stating  either  that  leave  was  given  by 
that  division  of  the  judges  pronouncing  such  interlocutory  judgment  to 
the  appellant  or  appellants  to  present  such  petition  of  appeal,  or  that 
there  was  a  difference  of  opinion  amongst  the  judges  of  the  said  division 
pronouncing  such  interlocutory  judgment. 


Standing  Order  X. 
Taxation  of  Ordered,  that  the  clerk  of  the  parliaments  shall  appoint  such  person  as 

costs.  he  may  think  fit  as  taxing  officer,  and  in  all  cases  in  which  this  House 

shall  make  any  order  for  payment  of  costs  by  any  party  or  parties  in  any 
cause  without  specifying  the  amount,  the  taxing  officer  may,  upon  the 
application  of  either  party,  tax  and  ascertain  the  amount  thereof,  and 
report  the  same  to  the  clerk  of  the  parliaments  or  clerk  assistant :  And  it 
is  further  ordered,  that  the  same  fees  shall  be  demanded  from  and  paid 
by  the  party  applying  for  such  taxation  for  and  in  respect  thereof  as  are 
now  or  shall  be  fixed  by  any  resolution  of  this  House  concerning  such 
fees  ;  and  the  taxing  officer  may,  if  he  think  fit,  either  add  or  deduct  the 
whole  or  a  part  of  such  fees  at  the  foot  of  his  report :  And  the  clerk  of  the 
parliaments  or  clerk  assistant  may  give  a  certificate  of  such  costs,  ex- 
pressing the  amount  so  reported  to  him  as  aforesaid,  and  in  his  certificate 
regard  shall  be  had  to  the  sum  of  200/.  where  that  amount  has  been  paid 
in  to  the  account  of  the  fee  fund  of  the  House  as  directed  by  Standing 
Order  No.  IV. ;  and  the  amount  in  money  certified  by  him  in  such  certi- 
ficate shall  be  the  sum  to  be  demanded  and  paid  under  or  by  virtue  of 
such  order  as  aforesaid  for  payment  of  costs. 
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Appendix  A. 

(Certificate  of  Sufficiency  of  Sureties,  &c.) 
Lodged  in  the  Parliament  Office  on  the  day  of  18     . 

In  the  House  of  Lords. 

"  A.  and  others  v.  B.  and  others." 
In  compliance  with  Standing1  Order  No.  IV.,  I  (wo)  submit  the  names 

of  {full  name)  of  (address)  and  (full  name)  of  (address)    j  or    as  a  fit   an(j 

sureties  )  to  enter  into  the  f        bond        )  thereby  required :  and 

proper  substitute )  \  recognizance )  j     -» 

I  (we)  certify  that,  in  j  m^  J  belief,  the  said  (full  name)  and  the  said(/w# 

name)    j         .  |  worth  upwards  of     ,fl0/  >  over  and  above  j    ,.       > 

just  debts. 

This  certificate  may  be  signed  by  the  country  solicitor  or  agent  of  the 
appellants. 

I  (we)  certify  that  a  copy  of  the  above  certificate,  with  two  clear  days' 
notice  of  the  intention  to  lodge  the  same  in  the  parliament  office,  has 
been  served  on  the  solicitors  or  agents  of  the  respondents. 

To  be  signed  by  the  London  solicitor  or  agent  of  the  appellants. 


Appendix  B. 

(Directions  for  Binding  Printed  Cases  and  Printed  Copies  of  the 
Appeal  for  the  use  of  the  Law  Lords.) 

1.  Ten  copies  bound  in  purple  cloth  ;  two  of  the  ten  to  be  interleaved, 

as  regards  the  cases  only. 

2.  Short  title  of  cause  on  the  back. 

3.  Label  on  side,  stating  short  title  of  cause  and  contents  of  the  volume, 

thus : — 

"  A and  others  v.  B and  others." 

Printed  copy  of  the  appeal. 

Appellants'  case. 

Respondent  B.'s  case. 

Respondent  C.'s  case. 

Appendix  (consisting  of  the  appendix  lodged  by  the  appellant, 
and  the  additional  documents,  if  any,  lodged  by  the  re- 
spondent. 

4.  The  volume  to  be  indented,  and  the  names  of  the  parties  written  on 

the  indentations  to  their  respective  cases. 

5.  References  to  the  reports  of  the  cause  in  the  courts  below,  or  the  words 

"  not  reported  "  to  be  written  on  the  fly  sheet. 

6.  The  bound  copies  to  be  lodged  immediately  after  the  respondents' 

cases  are  delivered  in. 
In  dealing  with  bulky  cases,  it  may  be  found  advisable  to  bind  the 
Appendix  as  a  separate  volume. 
It  is  the  duty  of  the  appellant's  agent  to  carry  out  these  directions. 
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Appendix  C. 

(Petition  for  Extension  of  Time  to  lodge  Cases,  &c.) 
(To  be  engrossed  on  foolscap)  paper,  anel  (unless  assent  of  respondent"1 s  agent  be 
obtained)  a  copy,  and  two  clear  days''  notice  of  intention  to  present,  must  be 
given  to  respondent"1  s  agent,  and  the  original  petition,  and  a  duplicate 
thereof,  lodged  in  the  Parliament  Office.) 
In  the  House  of  Lords, 

(Insert  Short  Title  of  Cause.) 
To  the  right  honourable  the  House  of  Lords. 
The  humble  petition  of  the  appellant 
Sheweth, 

That  your  petitioner    presented  petition  of  appeal  on  the 

day  of  complaining  of   (insert  dates  of  orders  or  interlocutors  com- 

plained of). 

That  the  time  allowed  by  Standing  Order  No.  V.  ( (or)  extended  by 
your  lordships'  order  of  the  (state  date) )  for  the  appellant  to  lodge  his 
printed  cases  and  the  appendix,  will  expire  on  the  (state  date). 
That  your  petitioner    (set  forth  cause  of  delay). 

Your  petitioner  therefore  humbly  prays  that  your  lordships  will 
be  pleased  to  grant  him  an  extension  of  time  until  (specify 
the  date  to  which  extension  of  time  is  required)  to  lodge  his 
printed  cases,  and  the  appendix,  and  set  down  the  cause 
for  hearing. 
And  your  petitioner    will  ever  pray. 

,  agents  for  the  appellant. 
"We  consent  to  the  prayer  of  the  above  petition. 

,  agents  for  the  respondents. 


Appendix  D. 

(Form  of  Notice  to  the  Respondent  or  his  Agent  with  regard  to 
the  Application  of  the  Appellant  for  Repayment  of  the  sum 
of  £200  under  Standing  Order  No.  TV.) 

In  the  House  of  Lords. 

A.  .     .     .     Appellant. 

B.  .     .     .     Respondent. 
(Appeal  lately  depending  in  the  House  of  Lords.) 

Take  notice  that  the  above  appeal  has  been  dismissed  for  want  of  pro- 
secution, and  that  the  appellant  intends  to  apply  to  the  clerk  of  the  par- 
liaments for  repayment  of  the  sum  of  £200  paid  by  him  into  the  House 
of  Lords  Fee  Fund  under  Standing  Order  No.  IV.  The  respondent  is  re- 
quired by  the  rules  of  the  House,  if  any  costs  have  been  incurred  by  him 
in  respect  of  the  appeal,  to  lodge  with  the  taxing  officer  of  the  House  a 
copy  of  his  bill  of  costs  within  four  weeks  from  the  date  of  the  service  of 
this  notice  upon  the  respondent  or  his  agent,  if  the  House  of  Lords  be 
then  sitting,  or  not  later  than  the  third  day  on  which  the  House  shall  sit 
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after  the  expiration  of  the  said  four  weeks  ;  and  in  default,  the  clerk  of 
the  parliaments  will  be  at  liberty  forthwith  to  repay  to  the  appellant  the 
said  sum  of  £200. 


Appendix  E. 

TAXATION  OF  COSTS. 

Costs  taxable  by  the  Taxing  Officer  of  the  House  of  Lobds,  and 
Mode  of  Proceeding. 

The  costs  taxable  by  the  taxing  officer  of  the  House  of  Lords  are —         Private  bills. 

All  costs,  charges,  and  expenses,  including  the  expenses  of  witnesses,  Provisional 
of  and  incidental  to  the  preparation,  bringing  in,  and  carrying  through  orders,  &c- 
Parliament  any  railway  or  other  local  and  personal  bill  and  any  estate  or 
other  private  bill,  or  any  provisional  order  or  provisional  certificate,  and 
the  costs,  charges,  and  expenses  incurred  in  opposing  any  such  bill,  pro- 
visional order,  or  provisional  certificate. — Such  costs  are  taxed  either 
under  the  provisions  of  the  12  &  13  Vict.  c.  78,  and  the  28  &  29  Vict. 
c.  27,  or  upon  a  requisition  of  one  of  her  Majesty's  principal  secretaries  of 
state,  or  by  the  local  government  board,  or  upon  a  requisition  from  either  of  the 
courts  in  England,  Ireland,  or  Scotland,  or  at  the  request  of  the  parties  in- 
terested in  the  same. 

All  costs,  charges,  and  expenses  of  or  incidental  to  appeal  cases  in  the  Appeal  cases. 
House  of  Lords. — Such  costs  are  taxed  under  an  order  or  judgment  of 
the  House,  and  in  pursuance  of  a  Standing  Order,  or  upon  a  requisition 
from  either  of  the  courts,  or  at  the  request  of  the  parties  interested  in  the 
same ;  such  costs  being  taxed  either  as  between  party  and  party,  or  as 
between  solicitor  and  client,  as  the  case  may  require. 

All  costs,  charges,  and  expenses,  including  the  expenses  of  witnesses,   Expenses  of 
of  and  incidental  to  establishing  claims  to  peerages  and  claims  to  vote. —  witnesses, 
Such  costs  are  taxed  upon  a  requisition  from  either  of  the  courts  or  at  the  ciaims  t0 
request  of  the  parties  interested  in  the  same. 

The  Mode  of  Proceeding. 

When  the  costs  are  to  be  taxed  under  the  provisions  of  12  &  13  Vict. 
c.  78,  a  copy  of  such  costs,  with  an  indorsement  thereon  stating  that  a 
copy  of  such  costs  had  been  duly  served  upon  A.  and  B.,  who  are  the 
parties  liable  to  pay  the  same,  and  requesting  an  appointment  to  tax, 
must  be  deposited  in  the  taxing  office  of  the  House  of  Lords,  and  due 
notice  of  an  appointment  to  tax  will  be  sent  from  the  taxing  office  to 
each  party. 

When  costs  are  to  be  taxed  under  the  provisions  of  28  &  29  Vict.  c.  27, 
a  copy  of  such  costs  [with  an  indorsement  thereon  staling  that  the  provisions 
of  section  3  of  the  above  act  so  far  as  the  same  relate  to  the  delivery  of  the  bill 
of  costs  to  the  party  chargeable  with  the  same,  have  been  complied  with,  and 
requesting  an  appointment  to  examine  and  tax  the  same)  must  be  deposited  in 
the  taxing  office  ;  and  such  application  must  be  made  to  the  taxing 
officer  within  the  time  limited  by  the  said  section  of  the  said  act. 

The  bills  of  costs  which  are  referred  by  either  of  the  courts  are  usually 
exhibits  in  the  court  by  which  they  are  referred,  in  which  case  there  is 
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indorsed  on  the  back  of  the  original  bill  a  requisition  in  the  following 
words : 

The  master  of  the  rolls,  chief  clerk,  taxing  master  of  the  Chancery  Division 
of  the  High  Court  of  Justice  {or  as  the  case  may  be)  requests  the  taxing  officer 
of  the  Souse  of  Lords  to  tax  the  within  bill  of  costs,  and  to  report  to  him  the 
amount  at  which  he  has  allowed  the  same. 

(Signed)        A.  B. 
Notice. 

Any  parliamentary  agent,  attorney,  solicitor,  or  other  person  applying 
for  the  taxation  of  any  bill  of  costs,  charges,  and  expenses  incurred  by 
him  in  promoting  or  opposing  any  private  bill,  provisional  order,  or  pro- 
visional certificate  in  parliament,  is  desired  to  deposit  in  the  office  of  the 
taxing  officer,  at  the  time  of  making  such  application,  a  copy  of  such  bill 
of  costs,  charges,  and  expenses,  with  the  several  items  added  up  and  the 
amount  ascertained  and  set  out,  together  with  a  declaration  signed  by 
him  stating  that  such  bill  of  costs,  charges,  and  expenses  has  been  duly 
delivered  to  the  parties  charged  therewith  (naming  the  parties),  in  con- 
formity with  the  Taxation  of  Costs  Acts,  1847  and  1849,  or  the  Act  for 
Awarding  Costs,  1865,  as  the  case  may  be. 

Any  application  for  such  taxation  should,  in  the  first  instance,  be  made 
to  the  taxing  officer  of  the  House  in  which  the  bill  to  which  the  same 
relates  commenced,  or  opposition  had,  or  in  which  costs  have  been 
awarded  in  pursuance  of  the  Act  for  Awarding  Costs,  1865. 

Taxing  Office,  House  of  Lords, 
February  1st,  1876. 

Costs  relating  to  Appeals  taxed  under  a  Judgment  or  Order  of 

the  House  and  Standing  Order  No.  10. 
Applications  must  be  made  by  depositing  in  the  office  of  the  taxing 
officer  a  copy  of  the  bill  of  costs,  with  an  endorsement  thereon  stating 
that  ' '  a  copy  of  this  bill  of  costs  was  on  the  day  of  served  on 

"  A.  B.,  the  agent  for  the  appellant  or  the  respondent,  as  the  case  may 
"  be,  and  we  hereby  request  that  an  appointment  may  be  made  to  tax 
"  the  same." 
Dated  this  day  of  187     . 

A.  B., 
Agent  for  the  appellant  or  respondent 
To  the  (as  the  case  may  be). 

Taxing  officer  of  the  House  of  Lords. 

Note. — The  Taxing  office  is  open  throughout  the  session,  and  from  the 
first  Monday  in  the  month  of  December  in  each  year. 

Taxing  Office,  House  of  Lords,  B.  S.  R.  ADAM, 

10th  June,  1879.  Taxing  Officer. 


Printed  forms  of  bills  of  costs,  to  be  adopted  by  attornies  and  solicitors 
having  charge  of  appeal  cases  in  the  House  of  Lords,  may  be  obtained 
at  the  office  for  the  sale  of  printed  papers,  House  of  Lords. 
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CHAPTER  XV. 

CHANGE    OF    PARTIES    TO    ACTIONS    BY   DEATH,    ETC.,     ORDER   L. 

TRANSFER     OF    ACTIONS     TO     OTHER     DIVISIONS     OF    THE     HIGH 

COURT — CONSOLIDATION   OF  ACTIONS,  ORDER  LI. MOTIONS   AND 

OTHER     APPLICATIONS,      ORDER     LILT. NOTICES     AND      PAPERS, 

ORDER  LVI. TIME,    ORDER  LVII. — EFFECT    OF  NON-COMPLIANCE 

WITH  RULES,  ORDER  LIX. — APPLICATIONS  AT   CHAMBERS,  ORDER 

LIV. FORMS   OF  SUMMONSES,    AND   OF   ORDERS  AT   CHAMBERS — 

RULES  AS  TO  TAXATION  OF  COSTS,  AUGUST,  1875 — ORDER  AS  TO 
COURT  FEES  ACT,  1875 — MODES  OF  ENFORCING  DECREES  OR 
ORDERS    FOR    PAYMENT    OF    MONEY   OR    OTHER    ORDERS   OF   THE 

COURT  OR  JUDGE — WRITS,  FI.  FA.  AND  ELEGIT,    ORDER  XLIII. 

WRIT    OF   SEQUESTRATION,  ORDER  XLVII. ATTACHMENT,  ORDER 

XLIV. WRITS   IN  AID — FORMS    OF    WRITS — GENERAL  RULES    AS 

TO    THE    ISSUE,  FORMS  AND  EXECUTION   OF  WRITS,    ORDER  XLII. 

ENFORCEMENT     OF    DECREES     OR     ORDERS     FOR    PAYMENT    OF 

MONEY  BY  ATTACHMENT  OF  DEBTS,  ORDER  XLIV.;  AND  BY 
CHARGING     ORDER    AND     DISTRINGAS,     ORDER    XLVI. — CENTRAL 

OFFICE,   LXA. — SITTINGS   AND   VACATIONS,    ORDERS   LIX.,  LXI. 

INTEEPRETATION  OF  TERMS,  ORDER  LXIII. 

Order  L. 

Change  of  Parties  by  Death,  fyc. 

"  An  action  shall  not  "become  abated  by  reason  of  the  No  abate- 
'  marriage,  death,  or  bankruptcy  of  any  of  the  parties,  if  ™arria°e 
'  the  cause  of  action  survive  or  continue,  and  shall  not  death,  or 
'  become  defective  by  the  assignment,  creation,  or  devolu-  or  assignment 
'  tion  of  any  estate  or  title  pendente  lite"     It.  1.  of  interest. 

"In  case  of  the  marriage,  death,  or  bankruptcy,  or  devo-  Tower  to  add 
'  lution  of  estate  by  operation  of  law,  of  any  party  to  an  pai  ies* 
'  action,  the  Court  or  a  judge  may,  if  it  be  deemed  neces- 
'  sary  for  the  complete  settlement  of   all  the  questions 
'  involved  in  the  action,  order  that  the  husband,  personal 
'  representative,  trustee,  or  other  successor  in  interest,  if 
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Effect. 


"  any,  of  such  party  be  made  a  party  to  the  action,  or  be 
"  served  with  notice  thereof  in  such  manner  and  form  as 
"  hereinafter  prescribed,  and  on  such  terms  as  the  Court 
"  or  judge  shall  think  just,  and  shall  make  such  order  for 
"  the  disposal  of  the  action  as  may  be  just."     R.  2. 

"  In  case  of  an  assignment,  creation,  or  devolution  of 
"  any  estate  or  title  pendente  lite,  the  action  may  be  con- 
"  tinued  by  or  against  the  person  to  or  upon  whom  such 
"  estate  or  title  has  come  or  devolved."     E.  3. 

"Where  by  reason  of  marriage,  death,  or  bankruptcy, 
"  or  any  other  event  occurring  after  the  commencement  of 
"  an  action,  and  causing  a  change  or  transmission  of  in- 
"  terest  or  liability,  or  by  reason  of  any  person  interested 
"  coming  into  existence  after  the  commencement  of  the 
"  action,  it  becomes  necessary  or  desirable  that  any  person 
"  not  already  a  party  to  the  action  should  be  made  a  party 
"  thereto,  or  that  any  person  already  a  party  thereto  should 
"  be  made  a  party  thereto  in  another  capacity,  an  order 
"  that  the  proceedings  in  the  action  shall  be  carried  on 
"  between  the  continuing  parties  to  the  action,  and  such 
"  new  party  or  parties,  may  be  obtained  ex  parte  on  appli- 
"  cation  to  the  Court  or  a  judge,  upon  an  allegation  of 
"  such  change,  or  transmission  of  interest  or  liability,  or 
"  of  such  person  interested  having  come  into  existence." 
R.  4. 

"An  order  so  obtained  shall,  unless  the  Court  or  judge 
"  shall  otherwise  direct,  be  served  upon  the  continuing 
"  party  or  parties  to  the  action,  or  their  solicitors,  and 
"  also  upon  each  such  new  party,  unless  the  person  making 
"  the  application  be  himself  the  only  new  party,  and  the 
"  order  shall  from  the  time  of  such  service,  subject  never- 
"  theless  to  the  next  two  following  rules,  be  binding  on 
"  the  persons  served  therewith,  and  every  person  served 
"  therewith  who  is  not  already  a  party  to  the  action  shall 
"  be  bound  to  enter  an  appearance  thereto  within  the 
"  same  time  and  in  the  same  manner  as  if  he  had  been 
"  served  with  a  writ  of  summons."     R.  5. 
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"  Where  any  person  who  is  under  no  disability  or  under  Application 
"  no  disability  other  than  coverture,  or  being  under  any  0?  rar^Ser 
"  disability  other  than  coverture,  but  having  a  guardian 
"  ad  litem  in  the  action,  shall  be  served  with  such  order, 
"  such  person  may  apply  to  the  Court  or  a  judge  to  dis- 
"  charge  or  vary  such  order  at  any  time  within  twelve 
"  days  from  the  service  thereof."     R.  6. 

"  Where  any  person  being  under  any  disability  other  Application 
"  than  coverture,  and  not  having  had  a  guardian  ad  litem  disability. 
"  appointed  in  the  action,  is  served  with  any  such  order, 
"  such  person  may  apply  to  the  Court  or  a  judge  to  dis- 
"  charge  or  vary  such  order  at  any  time  within  twelve 
"  days  from  the  appointment  of  a  guardian  or  guardians 
"  ad  litem  for  such  party,  and  until  such  period  of  twelve 
"  days  shall  have  expired  such  order  shall  have  no  force  or 
"  effect  as  against  such  last-mentioned  person."     R.  7. 

Okder  LI. 

Transfers  and  Consolidations. 

"  Any  action  or  actions  may  be  transferred  from  one  Transfer  by 
"  Division  to  another  of  the  High  Court  or  from  one  chancellor01 
"  judge  to  another  of  the  Chancery  Division  by  an  order  su^Ject  to 

J  consent  of 

"  of  the  Lord  Chancellor,  provided  that  no  transfer  shall  President 
"  be  made  from  or  to  any  Division  without  the  consent  of      DiVlslon. 
"  the  President  of  the  Division."     R.  1. 

The  following  provisions  on  the  transfer  of  actions  from 
one  Division  to  another  are  contained  in  the  Judicature 
Acts,  1873  and  1875— 

"  Any  cause  or  matter  may  at  any  time,  and  at  any  Power  of 
"  stage  thereof,  and  either  with  or  without  application 
"  from  any  of  the  parties  thereto,  be  transferred  by  such 
"  authority  and  in  such  manner  as  Rules  of  Court  may 
"  direct,  from  one  Division  or  judge  of  the  High  Court  of 
"  Justice  to  any  other  Division  or  judge  thereof,  or  may 
"  by  the  like  authority  be  retained  in  the   Division  in 
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"  which  the  same  was  commenced,  although  such  may  not 
"  he  the  proper  Division  to  which  the  same  cause  or  matter 
"  ought,  in  the  first  instance,  to  have  been  assigned." 
Sect.  36,  Jud.  Act,  1873. 

"  If  any  plaintiff  or  petitioner  shall  at  any  time  assign 
"  his  cause  or  matter  to  any  Division  of  the  said  High 
"  Court  to  which,  according  to  the  Rides  of  Court  or  the 
"  provisions  of  the  principal  Act  or  this  Act,  the  same 
"  ought  not  to  be  assigned,  the  Court,  or  any  judge  of 
"  such  Division,  upon  being  informed  thereof,  may,  on  a 
"  summary  application  at  any  stage  of  the  cause  or  matter, 
"  direct  the  same  to  be  transferred  to  the  Division  of  the 
"  said  Court  to  which,  according  to  such  rides  or  provisions, 
"  the  same  ought  to  have  been  assigned,  or  he  may,  if  he 
"  think  it  expedient  so  to  do,  retain  the  same  in  the  Divi- 
"  sion  in  which  the  same  was  commenced  ;  and  all  steps 
"  and  proceedings  whatsoever  taken  by  the  plaintiff  or 
"  petitioner  or  by  any  other  party  in  any  such  cause  or 
"  matter,  and  all  orders  made  therein  by  the  Court  or  any 
"  judge  thereof  before  any  such  transfer,  shall  be  valid  and 
"  effectual  to  all  intents  and  purposes  in  the  same  manner 
"  as  if  the  same  respectively  had  been  taken  and  made  in 
"  the  proper  Division  of  the  said  Court  to  which  such  cause 
"  or  matter  ought  to  have  been  assigned.''  Sub-sect.  2  of 
sect.  11,  Jud.  Act,  1870. 

"  Any  action  may,  at  any  stage,  be  transferred  from  one 
"  Division  to  another  by  an  order  made  by  the  Court  or 
"  any  judge  of  the  Division  to  which  the  action  is  assigned  : 
"  provided  that  no  such  transfer  shall  be  made  without  the 
"  consent  of  the  President  of  the  Division  to  which  the 
"  action  is  proposed  to  be  transferred."     11.  2. 

"  Any  action  transferred  to  the  Chancery  Division  or 
"  the  Probate  Division,  shall,  by  the  order  directing  the 
"  transfer,  be  directed  to  be  assigned  to  one  of  the  judges 
"  of  such  Division  to  be  named  in  the  order."     E.  3. 

"  Actions  in  any  Division  or  Divisions  may  be  consoli- 
"  dated  by  order  of  the  Court  or  a  judge  in  the  manner 
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"  heretofore  in  use  in  the  Superior  Courts  of  Common 

"  Law."     E.  4.  « 

Order  LIII. 

Motions  and  other  Applications. 

"  Where  by  these  rules  any  application  is  authorized  All  appiica- 
"  to  be  made  to  the  Court  or  a  judge  in  an  action,  such  by  motion.1" 
"  application,  if  made  to  a  Divisional  Court  or  to  a  judge 
"  in  Court,  shall  be  made  by  motion."     E.  1. 

"  No  rule  or  order  to  show  cause  shall  be  granted  in  any  Rule  nisi 
"  action,  except  in  the  cases  in  which  arivapplication  for  in^fe^au6- 
"  such  rule   or   order  is    expressly  authorized  by  these  Prized  by 
"rules."     E.2.  Eules' 

"  Except  where  by  the  practice  existing  at  the  time  of  Motion  after 
"  the  passing  of  the  said  Act  any  order  or  rule  has  here-  notlce  slven. 
"  tofore  been  made  ex  parte  absolute  in  the  first  instance, 
"  and  except  where   by  these  rules  it  is  otherwise  pro- 
"  vided,  and  except  where  the  motion  is  for  a  rule  to 
"  show  cause  only,  no  motion  shall  be  made  without  pre- 
"  vioits  notice  to  the  parties  affected  thereby.     But  the  Notice  dis- 
"  Court  or  judge,  if  satisfied  that  the  delay  caused  by  pensed  with- 
"  proceeding  in  the  ordinary  way  would  or  might  entail 
"  irreparable  or  serious  mischief,  may  make  any  order,  ex 
"parte,  upon  such  terms  as  to  costs  or  otherwise,  and  sub- 
"  ject  to  such  undertaking,  if  any,  as  the  Court  or  judge 
"  may  think  just ;  and  any  party  affected  by  such  order 
"  may  move  to  set  it  aside."     E.  3. 

"Unless  the  Court  or  judge  give  special  leave  to  the  Length  of 
"  contrary,  there  must  be  at  least  two  clear  days  between 
"  the  service  of  a  notice  of  motion  and  the  day  named  in 
"  the  notice  for  hearing  the  motion."     E.  4. 

"  If,  on  the  hearing  of  a  motion  or  other  application,  Notice  not 
"  the  Court  or  judge  shall  be  of  opinion  that  any  person  pr0per  par- 
"  to  whom  notice  has  not  been  given  ought  to  have,  or  ties- 
"  ought  to  have  had,  such  notice,  the  Court  or  judge  may 
"  either  dismiss  the  motion  or  application,  or  adjourn  the 
"  hearing  thereof,  in  order  that  such  notice  may  be  given, 
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upon  such  terms,  if  any,  as  the  Court  or  judge  may  think 
fit  to  impose."     R.  5. 

"  The  hearing  of  any  motion  or  application  may  from 
time  to  time  be  adjourned  upon  such  terms,  if  any,  as 
the  Court  or  judge  shall  think  fit."  E.  6. 
J'The  plaintiff  shall,  without  any  special  leave,  be  at 
liberty  to  serve  any  notice  of  motion  or  other  notice ;  or 
any  petition  or  summons  upon  any  defendant  who,  having 
been  duly  served  with  a  writ  of  summons  to  appear  in 
the  action,  has  not  appeared  within  the  time  limited  for 
that  purpose."     R.  7. 

"  The  plaintiff  may,  by  leave  of  the  Court  or  a  judge, 
to  be  obtained  ex  parte,  serve  any  notice  of  motion  upon 
any  defendant  along  with  the  writ  of  summons,  or  at 
any  time  after  service  of  the  writ  of  summons,  and  be- 
fore the  time  limited  for  the  appearance  of  such  de- 
fendant,"    R.  8. 


Order  LVI. 

Notices  and  Paper,  §c. 

"  All  notices  required  by  these  rules  shall  be  in  writing, 
"  unless  expressly  authorized  by  a  Court  or  judge  to  be 
"  given  orally."     R.  1. 

"  Proceedings  required  to  be  printed  shall  be  printed  on 
"  cream  wove  machine  drawing  foolscap  folio  paper,  19  lbs. 
"  per  mill  ream,  or  thereabouts,  in  pica  type  leaded,  with 
"  an  inner  margin  about  three  quarters  of  an  inch  wide, 
"  and  an  outer  margin  about  two  inches  and  a  half  wide." 
E.  2. 

"  Any  affidavit  may  be  sworn  to  either  in  print  or  in 
"  manuscript,  or  partly  in  print  and  partly  in  manuscript." 
R.  3. 


Order  LVII. 

Time. 
Months  to  "  Where  by  these  rules,  or  by  any  judgment  or  order 

month^^"  "  given  or  made    after   the  commencement  of  the  Act, 
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"  time  for  doing  any  act  or  taking  any  proceeding  is 
"  limited  by  months,  not  expressed  to  be  lunar  months, 
"  such  time  shall  be  computed  by  calendar  months."     E.  1. 

"  Where  any  limited  time  less  than  six  days  from  or  When  Sun- 
"  after  any  date  or  event  is  appointed  or  allowed  for  doing  m^Day,Vnd 
"  any  act  or  taking  any  proceeding,  Sunday,  Christmas  Good  Friday, 
"  Day,  and  Grood  Friday  shall  not  be  reckoned  in  the  com-  reckoned. 
"  putation  of  such  limited  time."     E.  2. 

"  Where  the  time  for  doing  any  act  or  taking  any  pro-  Provision  as 
"  ceeding  expires  on  a  Sunday,  or  other  day  on  which  the  done  while  ' 
"  offices  are  closed,  and  by  reason  thereof  such  act  or  pro-  offices  closed. 
"  ceeding  cannot  be  done  or  taken  on  that  day,  such  act 
"  or  proceeding  shall,  so  far  as  regards  the  time  of  doing 
"  or  taking  the  same,  be  held  to  be  duly  done  or  taken  if 
"  done  or  taken  on  the  day  on  which  the  offices  shall  next 
"  be  opened."     E.  3. 

"  No  pleading  shall  be  amended  or  delivered  in  the  No  pleadings 
"  long  vacation ;  unless  directed  by  the  Court  or  a  judge."  Dr  amended 

"D    A  during  long 

vacation. 

"  The  time  of  the  long  vacation  shall  not  be  reckoned  Lono.  vaca. 
"  in  the  computation  of  the  times  appointed  or  allowed  by  tiou  not  to  k° 
"  these  rules  for  filing,  amending,  or  delivering  any  plead-  time  for 
"  ing,  unless  otherwise  directed  by  a  Court  or  a  judge."  Plea<iino3- 
E.  5. 

"A  Court  or  a  judge  shall  have  power  to  enlarge  or  Power  to 
"  abridge  the  time  appointed  by  these  rules  or  fixed  by  enlarge  time. 
"  any  order  enlarging  the  time  for  doing  any  act  or  taking 
"  any  proceeding,  upon  such  terms  (if  any)  as  the  justice 
"  of  the  case  may  require,  and  any  such  enlargement  may 
"  be  ordered  although  the  application  for  the  same  is  not 
"  made  until  after  the  expiration  of  the  time  appointed  or 
"  allowed."     E.  6. 

Order  LYII.  April,  1880. 

"  The  time  for  delivering  or  amending  any  pleading  Enlargement 

"  may  be  enlarged  by  consent  in  writing,  without  applica-  consent.  J 

"  tion  to  the  Court  or  a  judge."     E.  6a.  £rder  LVIL 

J       °  R.  Ga. 
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Service. 
Order  LVII. 
R.  8. 


"  Service  of  pleadings,  notices,  summonses,  orders,  rules, 
"  and  other  proceedings  shall  be  effected  before  the  hour 
"  of  six  in  the  afternoon,  except  on  Saturdays,  when  it 
"  shall  be  effected  before  the  hour  of  two  in  the  afternoon. 
"  Service  effected  after  six  in  the  afternoon  on  any  week- 
"  day  except  Saturday  shall  be  deemed  to  have  been 
"  effected  on  the  following  day.  Service  effected  after 
"  two  in  the  afternoon  on  Saturday  shall  be  deemed  to 
"  have  been  effected  on  the  following  Monday."     R.  8. 


Proceeding's 
not  void  by 
non- com- 
pliance with 
rules. 


Order  LIX. 

Effect  of  Non-compliance  and  Amendment. 

"  Non-compliance  with  any  of  these  rules  shall  not 
"  render  the  proceedings  in  any  action  void  unless  the 
"  Court  or  a  judge  shall  so  direct,  but  such  proceedings 
"  may  be  set  aside  either  wholly  or  in  part  as  irregular,  or 
"  amended,  or  otherwise  dealt  with  in  such  manner  and 
"  upon  such  terms  as  the  Court  or  judge  shall  think  fit." 


Amendment 
Order  LIX. 
E.  2. 


Order,  April,  1880. 

Effect  of  Non-compliance  and  Amendment. 

"  The  Court  or  a  judge  may  at  any  time,  and  on  such 
"  terms  as  to  costs  or  otherwise  as  to  the  Court  or  judge 
"  may  seem  just,  amend  any  defect  or  error  in  any  pro- 
"  ceedings ;  and  all  such  amendments  may  be  made  as 
"  may  be  necessary  for  the  purpose  of  determining  the 
"  real  question  or  issue  raised  by  or  depending  on  the  pro- 
"  ceeding-s."     R.  44. 


Order  LIV. 

Applications  at  Chambers. 

How  made.  "  Every  application   at  chambers  authorized  by  these 

"  rules  shall  be  made  in  a  summary  way  by  summons." 
R.  1. 
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"  In  the  Queen's  Bench,  Common  Pleas,  and  Exchequer  What  busi- 

"  Divisions  a  master,  and  in  the  Probate,  Divorce,  and  r^istrars 

"  Admiralty  Division  a  registrar,  may  transact  all  such  may  transact 

"  business  and  exercise  all  such  authority  and  jurisdiction 

"  in  respect  of  the  same  as  under  the  Act,  or  the  schedule 

"  thereto,  or  these  rules,  may  be  transacted  or  exercised  by 

"  a  judge  at  chambers,  except  in  respect  of  the  following 

"  proceedings  and  matters  ;  that  is  to  say, — 

"  All  matters  relating  to  criminal  proceedings  or  to  the 

"  liberty  of  the  subject : 

"  The  removal  of  actions  from  one  division  or  judge  to 

"  another  division  or  judge  : 

"  The  settlement  of  issues,  except  by  consent : 

"  Discovery,  whether  of  documents  or  otherwise,  and 

"  inspection,  except  by  consent : 

"•Appeals  from  district  registrars  : 

"  Interpleader,  other  than  such  matters  arising  in  inter- 

"  pleader  as  relate  to  practice  only,  except  by  con- 

"  sent : 

"  Prohibitions  : 

"  Injunctions  and  other  orders  under  sub-section  8  of 

"  section  25  of  the  Act,  or  under  Order  LIL,  Pules 

"  1,  2,  and  3  respectively  : 

"  Awarding  of  costs,  other  than  the  costs  of  any  pro- 

"  ceeding  before  such  master : 

"  Peviewing  taxation  of  costs  : 

"  Charging  orders  on  stock,  funds,  annuities,  or  share  of 

"  dividends  or  annual  produce  thereof  : 

"  Acknowledgments  of  married  women."     P.  2. 

"  If  any  matter  appears  to  the  master  proper  for  the  Reference  to 

"  decision  of  a  judge  the  master  may  refer  the  same  to  a  J    s  ' 

"  judge,  and  the  judge  may  either  dispose  of  the  matter 

"  or  refer  the  same  back  to  the  master  with  such  directions 

"  as  he  may  think  fit."     P.  3. 

"  Anv  person  affected  by  any  order  or  decision  of   a  Appeal  from 

•  it  master  to 

"  master  may  appeal  therefrom  to  a  judge  at  chambers,  judge  by 

"  Such  appeal  shall  be  by  summons,  within  four  days  after  summons- 
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Appeal  no 
stay. 


*  Insert  name 
of  judge  or 
Registrar. 


*  Set  out 
amendments 
when  re- 
quired. 


"  the  decision  complained  of,  or  such  further  time  as  may 
"  be  allowed  by  a  judge  or  master."     R.  4. 

"  An  appeal  from  a  master's  decision  shall  be  no  stay  of 
"  proceeding  unless  so  ordered  by  a  judge  or  master." 
E.  5. 
Forms  relating  to  Matters  transacted  at  Chambers. 

H.  2. 

Order  [General  Form). 
In  the  High  Court  of  Justice.  18     .  No. 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 
*Judge  [Registrar']  in  Chambers. 

Between  A.  B Plaintiff, 

and 
CD..         .         .         .     Defendant. 
Upon  hearing  ,  and  upon  reading  the  affidavit  of  filed  the 

day  of  18     ,  and 

It  is  ordered  and  that  the  costs  of  this  application  be 

Dated  the  day  of  18     . 

H.  8. 
Order  to  Amend. 
In  the  High  Court  of  Justice.  IS     .  No. 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Registrar  in  Chambers. 

Between  A.  B Plaintiff, 

and 

CD Defendant. 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the 

day  of  18     ,  and 

It  is  ordered  that  the  plaintiff  be  at  liberty  to  amend  the  writ  of  sum- 
mons in  this  action  by  and  that  the  costs  of  this  application  be 
Dated  the             day  of  IS     . 

E.  18. 
Amended  Summons. 
In  the  High  Court  of  Justice.  18     .  No. 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Between  A.  B Plaintiff, 

and 

CD Defendant. 

Amend  in  pursuance  of  order  [or  fiat]  dated  the  writ  of  summons 

in  this  action  by* 

Dated  the  day  of  18     . 

(Signed) 
(Address) 

Solicitor  for  the 
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E.  19. 

Renewed  Summons. 
In  the  High  Court  of  Justice.  18     .  No. 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Between  A.  B Plaintiff, 

and 

CD Defendant. 

Seal  in  pursuance  of  order  dated  ,  a  renewed  writ  of  summons  in 

this  action,  indorsed  as  follows 
Dated  the  day  of  18. 

(Signed) 
(Address) 

Solicitor  for  the 

B.  24. 
Affidavit  of  Service  of  Summons. 
In  the  High  Court  of  Justice.  18     .  No. 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Between  A.  B Plaintiff, 

and 

CD Defendant. 

I  ,  of  ,  solicitor  for  the  above-named  ,  make  oath  and 

say  as  follows  : — 

I  did  on  the  day  of  18     ,  before  the  hom-  of  in  the 

noon,   serve  the  above-named  in  this  action  with  a 

true  copy  duly  stamped  of  the  summons  hereto  annexed  marked  A.,  by 
leaving  it  at  the  of  the  said  situate  with  there. 

Sworn  at  this  ) 

day  of  18     ,  ) 

Before  me, 
This  affidavit  is  filed  on  behalf  of  the 

H.  5.5. 

Order  dismissing  Summons  (generally). 

In  the  High  Court  of  Justice.  18     .  No. 

Probate,  Divorce  and  Admiralty  Division. 

(Probate.) 

Registrar  in  Chambers. 

Between  A.  B Plaintiff, 

and 

CD Defendant. 

Upon  hearing  and  upon  reading  the  affidavit  of  ,  filed  the 

day  of  18     ,and  *If*he.. 

...         ....        ,  ,  dismissal  is 

It  is  ordered  that  the  application  of  be  dismissed  *  with  costs  to  -with  costs 

be  taxed  and  paid  by  the  to  the  .  add  these 

Dated  the  day  of  18     .  words. 
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H.  29. 
Order  for  Arrest  (Capias)  under  Debtors  Act. 
In  the  High  Court  of  Justice.  18     .  No. 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Judge  in  Chambers. 
Between  A.  B.  .         .         .     Plaintiff, 

and 

CD Defendant. 

Upon  hearing  and  upon  reading  the  affidavit  of  ,  filed  the 

day  of  18     ,  and 

It  is  ordered  that  the  defendant  be  arrested  and  imprisoned  for 

the  term  of  from  the  date  of  his  arrest,  including  the  day  of  such 

date,  unless  and  until  he  shall  sooner  deposit  in  court  the  sum  of  £  , 

or  give  to  the  plaintiff  a  bond  executed  by  him  and  two  sufficient  sureties 
in  the  penalty  of  £  ,  or  some  other  security  satisfactory  to  the 

plaintiff,  that 

H.  44. 
Order  for  Examination  touching  Means. 
In  the  High  Court  of  Justice. 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Judge  in  Chambers. 

Between  A.  B Judgment  Creditor, 

and 
CD..         .         .         .     Judgment  Debtor. 
Upon  hearing  and  upon  reading  the  affidavit  of  ,  filed  the 

day  of  18     ,  and 

It  is  ordered  that  the  above-named  do  attend  before  the  judge  in 

chambers  on  the  day  of  next,  at  in  the  noon,  to 

be  examined  upon  oath  touching  his  means  of  paying  the  judgment  debt, 
and  that  the  costs  of  this  application  be 
Dated  the  day  of  18     . 

H.  25. 
Order  Charging  Stock — Nisi. 
In  the  High  Court  of  Justice.  18     .  No.     . 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Registrar  in  Chambers. 

Between  A.  B Plaintiff, 

and 

CD Defendant. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of  ,  filed  the 

day  of  18     ,  whereby  it  appears 

It  is  ordered  that  unless  sufficient  cause  be  shown  to  the  contrary  before 
on  day  the  day  of  18     ,  at  o'clock  in  the 

forenoon,  the  defendant's  interest  in  the  so  standing  as  aforesaid 

shall,  and  that  it  in  the  meantime  do  stand  charged  with  the  payment  of 
the  above-mentioned  amount  due  on  the  said  judgment. 
Dated  the  day  of  18     . 
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H.  26. 

Order  Charging  Stock — Absolute. 
In  the  High  Court  of  Justice.  18     .  No.     . 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Judge  in  Chambers. 

Between  A.  B Plaintiff, 

and 

CD Defendant. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of  ,  filed  the 

day  of  ,18,  and  an  order  nisi  made  herein  on  the 

day   of  ,    18      ,  reciting  the  affidavit  of  ,  whereby  it  ap- 

peared 

It  is  ordered  that  the  defendant's  interest  in  the  so  standing 

as  aforesaid  stand  charged  with  the  payment  of  the  above-mentioned 
amount  due  on  the  said  judgment. 
Dated  the  day  of  18     . 

H.  27. 
Charging  Order — Solicitor'' s  Costs. 
In  the  High  Court  of  Justice.  No.     . 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Judge  in  Chambers. 

Between  A.  B Plaintiff, 

and 

CD Defendant. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of  ,  filed  the 

day  of  ,  18     ,  and 

It  is  ordered  that  the  said  ,   the  solicitor  for  the  in  this 

action  shall  have  a  charge  upon  for  his  costs,  charges  and  expenses 

of  and  in  reference  to  this  action. 
Dated  the  day  of  ,  18     . 

H.  40. 

Order  on  Solicitor'' s  Application  to  tax  Bill  of  Costs. 
In  the  High  Court  of  Justice.  18     .  No.     . 

Probate,  Divorce  and  Admiralty  Division. 
t  (Probate.) 

Registrar  in  Chambers. 
In  the  matter  of  ,  gentleman,  one  of  the  solicitors  of  the  Supreme 

Court. 
Upon  hearing  ,  and  upon  reading  the  affidavit  of  ,  filed  the 

day  of  ,  18     ,  and 

It  is  ordered  that  the  above-named  solicitor's  bill  of  fees,  charges  and 
disbursements,   delivered  to  (hereinafter  called  the  said  client)  be 

referred  to  the  registrar  to  be  taxed,  and  that  the  said  solicitor  give  credit 
for  all  sums  of  money  by  him  received  from  or  on  account  of  the  said 
client,  and  that  he  refund  what,  if  anything,  he  may  on  such  taxation 
appear  to  have  been  overpaid. 
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And  it  is  further  ordered  that  the  registrar  tax  the  costs  of  the  reference 
and  certify  what  shall  be  found  due  to  or  from  either  party  in  respect  of 
the  bill  and  demand  and  of  the  costs  of  the  reference,  to  be  paid  ac- 
cording to  the  event  of  the  taxation,  pursuant  to  the  statute. 

H.  39. 

Order  on  Client'' s  Application  to  tax  Solicitor's  Bill  of  Costs. 
In  the  High  Court  of  Justice.  18     .  No. 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Registrar  in  Chambers. 

In  the  matter  of  ,  gentleman,  one  of  the  solicitors  of  the  Supreme 

Court. 

Upon  the  application  of  (hereinafter  called  "  the  applicant"), 

It  is  ordered  that  the  bill  of  fees,  charges  and  disbursements  delivered 
to  the  applicant  by  the  above-named  solicitor  be  referred  to  the  registrar  to 
be  taxed,  and  that  the  said  solicitor  give  credit  for  all  sums  of  money  by 
him  received  of  or  on  account  of  the  applicant,  and  that  he  refund  what, 
if  anything,  he  may  on  such  taxation  appear  to  have  been  overpaid. 

And  it  is  further  ordered  that  if  the  said  solicitor  attends  on  the  taxa- 
tion, the  registrar  tax  the  costs  of  the  reference,  and  certify  what  shall 
be  found  due  to  or  from  cither  party  in  respect  of  the  bill  and  demand 
and  of  the  costs  of  the  reference,  to  be  charged  (if  payable)  according  to 
the  event  of  the  taxation,  pursuant  to  the  statute. 

And  it  is  further  ordered  that  the  said  solicitor  do  not  commence  or 
prosecute  any  action  or  suit  touching  the  demand  pending  the  reference. 

And  it  is  further  ordered  that  upon  payment  by  the  applicant  of  what 
(if  anything)  may  appear  to  be  due  to  the  said  solicitor,  the  said  solicitor 
do  (if  required)  deliver  up  to  the  applicant,  or  as  he  may  direct,  all  deeds, 
books,  papers  and  writings  in  the  said  solicitor's  possession,  custody  or 
power,  belonging  to  the  applicant. 

And  it  is  ordered  that  the  costs  of  this  application  be 

Dated  the  day  of  ,  IS     . 

H.  12. 
Order  to  Discharge  or  Vary  on  Application  by  Third  Party. 
In  the  High  Court  of  Justice.  18     .  No.       . 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Registrar  in  Chambers. 

Between  A.  B Plaintiff, 

and 

CD Defendant. 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the 

day  of  18,  and 

It  is  ordered  that  the  order  of  in  this  action  dated  the  day 

of  18  be  discharged  [or  varied  by  ],  and  that  the  costs  of 

this  application  be 

Dated  the  day  of  18     . 
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H.  13. 

Order  to  Dismiss  for  want  of  Prosecution. 
In  the  High  Court  of  Justice.  18     .  No. 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Registrar  in  Chambers. 

Between  A.  B Plaintiff, 

and 
CD Defendant. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of  ,  filed 

the  day  of  18     ,  and 

It  is  ordered  that  this  action  be,  for  want  of  prosecution,  dismissed 
with  costs,  to  be  taxed  and  paid  to  the  defendant  by  the  plaintiff,  and 
that  the  costs  of  this  application  be 

Dated  the  day  of  18     . 

H.  42. 
Order  to  try  Action  in  County  Court. 
In  the  High  Court  of  Justice.  1 8     .  No. 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Registrar  in  Chambers. 

Between  A.  B Plaintiff, 

and 
CD Defendant. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of  ,  filed 

the  day  of  18     ,  and 

It  is  ordered  that  this  action  be  tried  before  the  county  court  of 
holden  at  ,  and  that  the  costs  of  this  application  be 

Dated  the  day  of  18     . 

H.  37. 
Garnishee  Order  [attaching  Debt). 
In  the  High  Court  of  Justice.  18     .  No. 

•  Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Registrar  in  Chambers. 

Between  A.  B Judgment  Creditor, 

and 

CD Judgment  Debtor, 

Garnishee. 
Upon  hearing  ,  and  upon  reading  the  affidavit  of  ,  filed 

the  day  of  18     ,  and 

It  is  ordered  that  all  debts  owing  or  accruing  due  from  the  above- 
named  garnishee  to  the  above-named  judgment  debtor  be  attached  to 
answer  a  judgment  recovered  against  the  said  judgment  debtor  by  the 
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above-named  judgment  creditor  in  the  High  Court  of  Justice  on  the 
day  of  18     ,  for  the  sum  of  £  ,  on  which  judgment  the 

said  sum  of  £  remains  due  and  unpaid. 

And  it  is  further  ordered  that  the  said  garnishee  attend  the  registrar  in 
chambers  on  day,  the  day  of  1 8     ,  at  o'clock  in 

the  noon,  on  an  application  by  the  said  judgment  creditor,  that  the 

said  garnishee  pay  the  debt  due  from  him  to  the  said  judgment  debtor, 
or  so  much  thereof  as  may  be  sufficient  to  satisfy  the  judgment. 

And  that  the  costs  of  this  application  be 

Dated  the  day  of  18     . 

H.  38. 
Garnishee  Order  (Absolute). 
In  the  High  Court  of  Justice.  18     .  No. 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Registrar  in  Chambers. 
Between  A.  B.        .         .         .         .     Judgment  Creditor, 
and 

CD Judgment  Debtor, 

Garnishee. 
Upon  hearing  ,  and  upon  reading  the  affidavit  of  ,  filed 

the  day  of  18     ,  and  ,  "whereby  it  was  ordered  that  all 

debts  owing  or  accruing  due  from  the  above-named  garnishee  to  the 
above-named  judgment  debtor  should  be  attached  to  answer  a  judg- 
ment recovered  against  the  said  judgment  debtor  by  the  above-named 
judgment  creditor  in  the  High  Court  of  Justice  on  the  day  of 

18     ,  for  the  sum  of  £  ,  on  which  judgment  the  said  sum  of 

£  remained  due  and  unpaid, 

It  is  ordered  that  the  said  garnishee  do  forthwith  pay  the  said  judg- 
ment creditor  the  debt  due  from  him  to  the  said  judgment  debtor  (or  so 
much  thereof  as  may  be  sufficient  to  satisfy  the  judgment  debt),  and  that 
in  default  thereof  execution  may  issue  for  the  same,  and  that  the  costs 
of  this  application  be 

Dated  the  day  of  IS     . 

H.  39. 
Order  on  Client' 's  Application  to  tax  Solicitor's  Bill  of  Costs. 
In  the  High  Court  of  Justice.  18     .  No. 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Registrar  in  Chambers. 
In  the  matter  of  ,  gentleman,  one  of  the  solicitors  of  the  Supreme 

Court. 
Upon  the  application  of  (hereinafter  called  "  the  applicant"). 

It  is  ordered  that  the  bill  of  fees,  charges  and  disbursements  delivered 
to  the  applicant  by  the  above-named  solicitor  be  referred  to  the  master  to 
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be  taxed,  and  that  the  said  solicitor  give  credit  for  all  sums  of  money  by 
him  received  of  or  on  account  of  the  applicant,  and  that  he  refund  what, 
if  anything,  he  may  on  such  taxation  appear  to  have  been  overpaid. 

And  it  is  further  ordered  that  if  the  said  solicitor  attends  on  the  taxa- 
tion, the  master  tax  the  costs  of  the  reference,  and  certify  what  shall  be 
found  due  to  or  from  either  party  in  respect  of  the  bill  and  demand  and 
of  the  costs  of  the  reference,  to  be  charged  (if  payable)  according  to  the 
event  of  the  taxation,  pursuant  to  the  statute. 

And  it  is  further  ordered  that  the  said  solicitor  do  not  commence  or 
prosecute  any  action  or  suit  touching  the  demand  pending  the  reference. 

And  it  is  further  ordered  that  upon  payment  by  the  applicant  of  what 
(if  anything)  may  appear  to  be  due  to  the  said  solicitor  the  said  solicitor 
do  (if  required)  deliver  up  to  the  applicant,  or  as  he  may  direct,  all  deeds, 
books,  papers,  and  writings  in  the  said  solicitor's  possession,  custody,  or 
power,  belonging  to  the  applicant. 

And  it  is  ordered  that  the  costs  of  this  application  be 

Dated  the  day  of  18     . 

E.  15. 

Habeas  Corpus  ad  Testificandum. 
In  the  High  Court  of  Justice.  18     .  No.      . 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Between  A.  B Plaintiff, 

and 

CD Defendant. 

Seal  in  pursuance  of  order  dated  a  writ  of  habeas  corpus  ad  testifi- 

candum directed  to  the  to  bring  before 

Dated  the  day  of  18     . 

(Signed) 
(Address) 

Solicitor  for  the 

H.  46. 

Order  for  Committal  of  Judgment  Debtor. 
In  the  High  Court  of  Justice. 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Judge  in  Chambers. 

Between  A.  B.     .         .         .         .     Judgment  Creditor, 
and 
CD..         .         .         .     Judgment  Debtor. 
Upon  hearing  ,  and  upon  reading  the  affidavit  of  ,  filed  the 

day  of  18     ,  and 

It  is  ordered  that  the  above-named  judgment  debtor  be,  for  default 

in  payment  of  the  debt  hereinafter  mentioned,  committed  to  prison  for 

the  term  of  from  the  date  of  his  arrest,  including  the  day  of  such 

date,  or  until  he  shall  pay  £  ,  being  the  amount  due  from  him  in 

T.  Y 
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pursuance  of  a  judgment  [or  order]  of  the  High  Court  of  Justice,  bearing 
date  the  day  of  18     ,  together  with  interest  thereon  at  41. 

per  centum  per  annum  from  the  aforesaid  date,  and  11.  6s.  8d.  for  costs 
of  this  order,  and  sheriff's  fees  for  the  execution  thereof. 

And  it  is  further  ordered  that  the  sheriff  take  the  said  debtor  for  the 
purpose  aforesaid  if  he  is  found  within  his  bailiwick. 

And  it  is  ordered  that  the  costs  of  this  application  be 

Dated  the  day  of  18     . 

H.  47. 

Order  for  Committal  of  Judgment  Debtor  on  Non-payment  of  Instalment. 
In  the  High  Court  of  Justice. 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Judge  in  Chambers. 

Between  A.  B Judgment  Creditor, 

and 

CD Judgment  Debtor. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of  ,  filed  the 

day  of  18     ,  and 

It  is  ordered  that  the  above-named  judgment  debtor  be,  for  default  in 
payment  of  £  ,  being  the  amount  of  the  [first]  instalment  of  the 

judgment  debt  of  £  in  this  action  directed  to  be  paid  pursuant  to 

the  order  of  ,  bearing  date  the  day  of  18     ,  committed 

to  prison  for  the  term  of  from  the  date  of  his  arrest,  including  the 

day  of  such  date,  or  until  he  shall  pay  the  said  instalment  together  with 
13s.  4d.  the  costs  of  this  order,  and  sheriff's  fees  for  the  execution  thereof. 
And  it  is  farther  ordered  that  the  sheriff  of  take  the  said  debtor 

for  the  purpose  aforesaid  if  he  is  found  in  his  bailiwick. 
And  it  is  ordered  that  the  costs  of  this  application  be 
Dated  the  day  of  18     . 

H.  45. 
Order  for  Payment  of  Judgment  Debt  by  Instalments. 
In  the  High  Court  of  Justice. 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Judge  in  Chambers. 

Between  A.  B Judgment  Creditor. 

and 

CD Judgment  Debtor. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of  ,  filed  the 

day  of  18     ,  and 

It  is  ordered  that  the  above-named  judgment  debtor  do  pay  to  the 
above-named  judgment  creditor  the  sum  of  £  ,  together  with  in- 

terest thereon  at  the  rate  of  41.  per  centum  per  annum  from  the 
day  of  18     ,  the  date  of  the  judgment,  and  also  £  the  costs 

of  this  application  in  manner  following ;  namely,  [here  describe  the  mode 
in  which  the  payment  is  to  be  made']. 
Dated  the  day  of  18     . 
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H.  36. 
Order  for  Examination  of  Judgment  Debtor'. 
In  the  High  Court  of  Justice.  1 8     .  No. 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Registrar  in  Chambers. 

Between  A.  B Judgment  Creditor, 

and 
CD..         .         .         .     Judgment  Debtor. 
Upon  hearing  ,  and  upon  reading  the  affidavit  of  ,  filed  the 

day  of  18     ,  and 

It  is  ordered  that  the  above-named  judgment  debtor  attend  and  be 
orally  examined  as  to  whether  any  and  what  debts  are  owing  to  him, 
before  the  registrar  in  chambers,  at  such  time  and  place  as  he  may  appoint, 
and  that  the  said  judgment  debtor  produce  his  [books*]  before  the  said  *  Or  as  may 
registrar  at  the  time  of  the  examination,  and  that  the  costs  of  this  appli-  ^e  ordered, 
cation  be 
Dated  the  day  of  18     . 

H.  10. 

Order  for  Particulars  [General). 
In  the  High  Court  of  Justice.  18     .  No. 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Registrar  in  Chambers. 

Between  A.  B.       ■        .        .        .    Plaintiff, 

and 

CD Defendant. 

Upon  hearing  ,  and  upon  reading  tbe  affidavit  of  ,  filed  the 

day  of  18     ,  and 

It  is  ordered  that  the  plaintiff  deliver  to  the  defendant  an  account 

in  writing  of  the  particulars  of  the  plaintiff's  claim  in  this  action, 
and  that  unless  such  particulars  be  delivered  within  days  from  the 

date  of  this  order  all  further  proceedings  be  stayed  until  the  delivery 
thereof,  and  that  the  costs  of  this  application  be 
Dated  the  day  of  18. 

H.  3. 

Order  for  Time. 
In  the  High  Court  of  Justice.  18     .  No. 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Registrar  in  Chambers. 

Between  A.  B Plaintiff, 

and 

CD Defendant. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of  ,  filed  the 

day  of  18     ,  and 

It  is  ordered  that  the  shall  have  time  and  that  the  costs  of 

this  application  be 
Dated  the  day  of  18     . 

Y2 
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ADDITIONAL  BULES  AS  TO  COSTS,  AUG.  1875. 


Order  I. 
Printing  de-         "  "Where  any  written  deposition  of  a  witness  has  been 
posi  ions.         u  gje^  £or  uge  on  a  ^j^  suc]1  deposition  shall  be  printed, 

"  unless  otherwise  ordered." 

Order  II. 

"When  rules  "  The  rules  of  Court  as  to  printing  depositions   and 

not  toPapplyf  "  affidavits  to  be  used  on  a  trial  shall  not  apply  to  deposi- 
"  tions  and  affidavits  which  have  previously  been  used 
"  upon  any  proceeding  without  having  been  printed." 

Order  III. 
Printing  of  "  Other  affidavits  than  those  required  to  be  printed  by 

coventor*7     "  0rder  XXXVIII.,    Rule    6,   in   the   schedule   to    the 
order.  "  Supreme  Court  of  Judicature  Act,  1875,  may  be  printed 

u  if  all  the  parties  interested  consent  thereto,  or  the  Court 

"  or  judge  so  order." 

Order  IV. 
Printing  "The  3rd  Eule  of  the  Order  XXXIV.  in  the  first 

specia  case.      ((  g^^g  £0  the  Supreme  Court  of  Judicature  Act,  1875, 

"  shall  apply  to  a  special  case,  pursuant  to  the  Act  of 

«  13  &  14  Vict,  c.  35." 

Order  V. 

Regulations         "  Where,  pursuant  to   rules   of   Court,  any  pleading, 

as  to  printing.  ((  Speciai  casej  petition  of  right,  deposition,  or  affidavit  is 

"  to  be  printed,  and  where  any  printed  or  other  office  copy 

"  thereof  is  to  be  taken,  the  following  regulations  shall  be 

"  observed : 

Who  to  print.  "  1.  The  party  on  whose  behalf  the  deposition   or 

"  affidavit  is  taken  and  filed  is  to  print  the  same  in  the 

"  manner  provided  by  Rule  2  of  Order  LVI.  in  the  first 

"  schedule  to  the  Supreme  Court  of   Judicature  Act, 

"  1875. 
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"  2.  To  enable  the  party  printing,  to  print  any  depo-  Depositions. 
"  sition,  the  officer  with  whom  it  is  filed  shall  on  demand 
"  deliver  to  such  party  a  copy  written  on  draft  paper  on 
"  one  side  only. 

"  3.  The  party  printing  shall,  on  demand  in  writing,  Furnishing 

.  ,.,..  ,         printed  copies, 

"  furnish  to  any  other  party  or  his  solicitor  any  number  and  costs 
"  of  printed  copies,  not  exceeding  ten,  upon  payment      sa'nle• 
"  therefor  at  the  rate  of  Id.  per  folio  for  one  copy,  and 
"  \d.  per  folio  for  every  other  copy. 

"  4.  The  solicitor  of  the  party  printing  shall  give  Credit. 
"  credit  for  the  whole  amount  payable  by  any  other 
"  party  for  printed  copies. 

"  5.  The  party  entitled  to  be  furnished  with  a  print  Furnishing 

written 

"  shall  not  be  allowed  any  charge  in  respect  of  a  written  copies. 
"  copy,  unless  the  Court  or  judge  shall  otherwise  direct. 

"6.  The  party  by  or  on  whose  behalf  any  deposition,  Office  copies. 
"  affidavit,  or  certificate  is  filed  shall  leave  a  copy  with 
"  the  officer  with  whom  the  same  is  filed,  who  shall 
"  examine  it  with  the  original  and  mark  it  as  an  office 
"  copy ;  such  copy  shall  be  a  copy  printed  as  above 
"  provided  where  such  deposition  or  affidavit  is  to  be 
"  printed. 

"  7.  The  party  or  solicitor  who  has  taken  any  printed  Production  of 
"  or  written  office  copy  of  any  deposition  or  affidavit  is 
"  to  produce  the  same  upon  every  proceeding  to  which 
"  the  same  relates. 

"  8.  Where  any  party  is  entitled  to  a  copy  of  any  Furnishing 

i  ...  „  ,      ..  ,.  ,  ,   m    i  copies  where 

"  deposition,  affidavit,  proceeding,  or  document  filed  or  not  printed. 
"  prepared  by  or  on  behalf  of  another  party,  which  is 
"  not  required  to  be  printed,  such  copy  shall  be  fur- 
"  nished  by  the  party  by  or  on  whose  behalf  the  same 
"  has  been  filed  or  prepared. 

"  9.  The  party  requiring  any  such  copy,  or  his  soli-  Applications 
11  citor,  is  to  make  a  written  application  to  the  party  by 
"  whom  the  copy  is  to  be  furnished,  or  his  solicitor,  with 
"  an  undertaking  to  pay  the  proper  charges,  and  there- 
"  upon  such  copy  is  to  be  made  and  ready  to  be  delivered 


326 


CONTENTIOUS  BUSINESS 


In  ex  parte 
applications. 


Foot  note  of 
party  riling 
affidavit. 


Name  and 
address  to  be 
endorsed  on 
copy  fur- 
nished. 


Folios  to  be 
marked. 


When  party 
refuses  or 
neglects  to 
furnish  copy. 


"  at  the  expiration  of  twenty- four  hours  after  the  receipt 
"  of  such  request  and  undertaking,  or  within  such  other 
"  time  as  the  Court  or  judge  may  in  any  case  direct, 
"  and  is  to  be  furnished  accordingly  upon  demand  and 
"  payment  of  the  proper  charges. 

"  10.  In  the  case  of  an  ex  parte  application  for  an 
"  injunction  or  writ  of  ne  exeat  regno,  the  party  making 
"  such  application  is  to  furnish  copies  of  the  affidavits 
"  upon  which  it  is  granted  upon  payment  of  the  proper 
"  charges  immediately  upon  the1  receipt  of  such  written 
"  request  and  undertaking  as  aforesaid,  or  within  such 
"  time  as  may  be  specified  in  such  request,  or  may  have 
"  been  directed  by  the  Court. 

"11.  It  shall  be  stated  in  a  note  at  the  foot  of  every 
"  affidavit  filed  on  whose  behalf  it  is  so  filed,  and  such 
"  note  shall  be  printed  on  every  printed  copy  of  an 
"  affidavit  or  set  of  affidavits,  and  copied  on  every  office 
"  copy  and  copy  furnished  to  a  party. 

"  12.  The  name  and  address  of  the  party  or  solicitor 
"  by  whom  any  copy  is  furnished  is  to  be  indorsed 
"  thereon  in  like  manner  as  upon  proceedings  in  Court, 
"  and  such  party  or  solicitor  is  to  be  answerable  for  the 
"  same  being  a  true  copy  of  the  original,  or  of  an  office 
"  copy  of  the  original,  of  which  it  purports  to  be  a  copy, 
"  as  the  case  may  be. 

"  13.  The  folios  of  all  printed  and  written  office 
"  copies,  and  copies  delivered  or  furnished  to  a  party, 
"  shall  be  numbered  consecutively  in  the  margin  thereof, 
"  and  such  written  copies  shall  be  written  in  a  neat  and 
"  legible  manner  on  the  same  paper  as  in  the  case  of 
"  printed  copies. 

"  14.  In  case  any  party  or  solicitor  who  shall  be  re- 
"  quired  to  furnish  any  such  written  copy  as  aforesaid 
"  shall  either  refuse  or,  for  twenty-four  hours  from  the 
"  time  when  the  application  for  such  copy  has  been 
"  made,  neglect  to  furnish  the  same,  the  person  by  whom 
"  such  application  shall  be  made  shall  be  at  liberty  to 
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"  procure  an  office  copy  from  the  office  in  which  the 
"  original  shall  have  been  filed,  and  in  such  case  no 
"  costs  shall  be  due  or  payable  to  the  solicitor  so  making 
"  default  in  respect  of  the  copy  or  copies  so  applied  for. 

"  15.  Where,  by  any  order  of  the  Court  (whether  of  Costs  of 
"  appeal  or  otherwise)  or  a  judge,  any  pleading,  evidence,  when  ordered 
"  or  other  document  is  ordered  to  be  printed,  the  Court  kyCourt or 

a  judge. 

"  or  ]udge  may  order  the  expense  of  printing  to  be 
"  borne  and  allowed,  and  printed  copies  to  be  furnished 
"  by  and  to  such  parties  and  upon  such  terms  as  shall 
"  be  thought  fit." 

Order  VI. 

"  The  following  regulations  as  to  costs  of  proceedings 

in  the  Supreme  Court  of  Judicature  shall  regulate  such 
'  costs  from  the  commencement  of  the  Supreme  Court  of 
'  Judicature  Acts,  1873  and  1875  : 

"  1.  Solicitors  shall  be  entitled  to  charge  and  be  allowed  Solicitors' 
'  the  fees  set  forth  in  the  column  headed  '  lower  scale '  in 
'  the  schedule  hereto — 

"  In  all  actions  for  purposes  to  which  any  of  the  forms 
'  of  indorsement  of  claim  on  writs  of  summons  in  Sections 
'  II.,  IV.,  and  VII.  in  Part  II.  of  Appendix  A.,  referred 
'  to  in  the  3rd  rule  of  Order  III.  in  the  schedule  to  the 
'  Supreme  Court  of  Judicature  Act,  1875,  or  other  similar 
'  forms,  are  applicable  (except  as  after  provided  in  actions 
'  for  injunctions) ; 

"  In  all  causes  and  matters  by  the  34th  section  of  the 
'  said  Act  assigned  to  the  Probate,  Divorce,  and  Admiralty 
'  Division  of  the  Court. 

"  2.  Solicitors  shall  be  entitled  to  charge  and  be  allowed  c.osts  on 
'  the  fees  set  forth  in  the  column  headed  'higher  scale'  in  ° 
'  the  schedule  hereto ;  in  all  actions  for  special  injunctions 
'  to  restrain  the  commission  or  continuance  of  waste, 
'  nuisances,  breaches  of  covenant,  injuries  to  property,  and 
'  infringement  of  rights,  easements,  patents  and  copy- 
'  rights,  and  other  similar  cases  where  the  procuring  such 
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"  injunction  is  the  principal  relief  sought  to  be  obtained, 

"  and  in  all  cases  other  than  those  to  which  the  fees  in  the 

"  column  headed  '  lower  scale'  are  hereby  made  applicable. 

Discretion  of        "  3.  Notwithstanding  these  rules,  the  Court  or  judge 

judge  as  to      "  may  in  any  case  direct  the  fees  set  forth  in  either  of  the 

scale  allowed,    «  sa^  £wo  columns  to  be  allowed  to  all  or  either  or  any  of 

"  the  parties,  and  as  to  all  or  any  part  of  the  costs." 
Interpretation       "  The  provisions  of  Order  LXIII.  in  the  first  schedule 

ot  terms 

"  to  the  Supreme  Court  of  Judicature  Act,  1875,  shall 
"  apply  to  these  rules." 

The  SCHEDULE  above  referred  to. 


An  Order  or  Ride  herein  referred  to  by  number  shall  mean  the  Order  or 

Hide  so  numbered  in  the  First  Schedule  to  the  Supreme  Court  of 
Judicature  Act,  1875. 

Writs,  Summonses,  and  "Warrants. 

Lower  Scale.  Higher  Scale. 

Writ  of  summons  for  the  commencement  of  any    £    s.  d.  £   s.  d. 

action      0     6  8  0  13  4 

And  for  indorsement  of  claim,  if  special     0     5  0  0     5  0 

Concurrent  writ  of  summons 0     6  8  0     6  8 

Renewal  of  a  writ  of  summons 0     6  8  0     6  S 

Notice  of  a  writ  for  service  in  bleu  of  writ  out  of 

jurisdiction    0     4  0  0     5  0 

Writ  of  inquiry    1     1  0  1     1  0 

Writ  of  mandamus  or  injunction 010  0  1     1  0 

Or  per  folio    0     1  4  0     1  4 

Writ  of  subpcena  ad  testificandum  duces  tecum  ..068  068 
And  if  more  than  four  folios,  for  each  folio  beyond 

four     0     1  4  0     1  4 

Writ  or  writs  of  subpoena  ad  testificandum  for  any 

number  of  persons  not  exceeding  three,  and  the 

same  for  every  additional  number  not  exceeding 

three   0     6  8  0     6  8 

Writ  of  distringas,  pursuant  to  statute  5  Vict.  c.  8  013  4  013  4 
Writ  of  execution,  or  other  writ  to  enforce  any 

judgment  or  order    0     7  0  0  10  0 

And  if  more  than  four  folios,  for  each  folio  beyond 

four     0     1  4  0     1  4 

Procuring  a  writ  of   execution   or  notice  to  the 

sheriff,  marked  with  a  seal  of  renewal     0     6  8  0     6  8 

Notice  thereof  to  serve  on  sheriff 0     4  0  0     5  0 
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Lower  Scale.  Higher  Scale. 
£    *.    d.         £    s.    d. 

Any  writ  not  included  in  the  above 0     7     0         0  10     0 

These  fees  include  all  indorsements  and  copies, 
or  praecipes,  for  the  officer  sealing  them,  aud  at- 
tendances to  issue  or  seal,  but  not  the  Court  fees. 

Summons  to  attend  at  Judges'  Chambers 0     3     0         0     C     8 

Or  if  special,  at  taxiug  officer's  discretion,  not  ex- 
ceeding       0     G     8         1     1     0 

Copy  for  the  judge,  when  required 0     2     0         0     2     0 

Or  per  folio   — ■  0     0     4 

Original  summons  for  proceedings  in  chambers  in 
the  Chancery  Division     0  13     4         1     1     0 

And  attending  to  get  same  and  duplicate  sealed, 
and  at  the  proper  office  to  file  duplicate  and  get 
copies  for  service  stamped 0  13     4         0  13     4 

Copy  for  the  judge 0     2     0         0     2     0 

Or  per  folio    —  0     0     4 

Indorsing  same  and  copies  under  8th  rule  of  the 
35th  of  the  Consolidated  General  Orders  of  the 
Court  of  Chancery   0     6     8        0     6    8 

Services,  Notices,  and  Demands. 
Service  of  any  writ,  summons,  warrant,  interroga- 
tories, petition,  order,  notice,  or  demand  on  a 

party  who  has  not  entered  an  appearance,  and  if 

not  authorized  to  be  served  by  post 0     5     0         0     5     0 

If  served  at  a  distance  of  more  than   two  miles 

from  the  nearest  place  of  business,  or  office  of  the 

solicitor  serving  the  same,  for  each  mile  beyond 

such  two  miles  therefrom 0     1     0         0     1     0 

Where,  in  consequence  of  the  distance  of  the  party 

to  be  served,  it  is  proper  to  effect  such  service 

through  an  agent  (other  than  the  London  agent), 

for  correspondence  in  addition 0     7     0         0     7     0 

Where  more  than  one  attendance  is  necessary  to 

effect  service,  or  to  ground  an  application  for 

substituted  service,  such  further  allowance  may 

be  made  as  the  taxing  officer  shall  think  fit. 
For  service  out  of  the  jurisdiction  such  allowance 

is  to  be  made  as  the  taxing  officer  shall  think  fit. 
Service  where  an  appearance  has  been  entered  on 

the  solicitor  or  party  0     2     6         0     2     6 

Or  if  authorized  to  be  served  by  post 0     1     6         0     1     6 

Where  any  writ,  order,  and  notice,  or  any  two  of 

them,  have  to  be  served  together,  one  fee  only 

for  service  is  to  be  allowed. 
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_        ,,.,.  Lower  Scale.  Higher  Scale. 

In  addition  to  the  above  fees,  the  following  allow-     £    s.    d.        £   s.    d. 

ances  are  to  be  made :  — 
As  to  writs,  if  exceeding  two  folios,  for  copy  for 

service,  per  f olio  beyond  such  two    0     0     4         0     0     4 

As  to  summons  to  attend  at  the  Judges'  Chambers, 

for  each  copy  to  serve 0     1     0         0     2     0 

Or  per  folio   0     0     4         0     0     4 

As  to  notices  in  proceedings  to  wind  up  companies, 
for  preparing  or  filling  up  each  notice  to  credi- 
tors to  attend  and  receive  debts,  and  to  contribu- 
tories  to  settle  list  of  contributories 0     1     0         0     1     0 

And  for  preparing  or  filling  up  each  notice  to  con- 
tributories to  be  served  with  a  general  order  for 
a  call,  or  an  order  for  payment  of  a  call 0     1     0         0     1     0 

And  for  drawing  notice  to  be  served  on  contribu- 
tories or  creditors  of  a  meeting,  per  folio    0     1     0         0     1     0 

For  each  copy  of  the  last-mentioned  notice  to  serve, 

per  folio 0     0     4         0     0     4 

For  preparing  or  filling  up  for  service  in  any  other 
cause  or  matter,  each  notice  to  creditors  to  prove 
claims,  and  each  notice  that  cheques  may  be  re- 
ceived, specifying  the  amount  to  be  received  for 
principal  and  interest,  and  costs,  if  any 0     1     0         0     1     0 

For  preparing  notice  to  produce  or  admit,  and  one 

copy   0     5     0        0     7     6 

If  special  or  necessarily  long,  such  allowance  as  the 
taxing  officer  shall  think  proper,  not  exceeding 
per  folio 0     0     8         0     1     4 

And  for  each  copy  beyond  the  first,  such  allow- 
ance as  the  taxing  master  shall  think  proper,  not 
exceeding  per  folio 0     0     4         0     0     4 

For  preparing  notice  of  motion 0     2     0         0     5     0 

Or  per  folio  0     1     0         0     1     0 

Copy  for  service   0     1     0         0     1     0 

Or  per  folio   —  0     0     4 

For  preparing  any  necessary  or  proper  notice,  not 

otherwise  provided  for,  and  demand   0     1     6         0     1     6 

Or  if  special,  and  necessarily  exceeding  three  folios, 
for  preparing  same,  for  each  folio  beyond 
three 0     1     0         0     1     0 

And  for  each  copy  for  service,  per  folio,  beyond 

such  three 0     0     4         0     0     4 

Copies  for  service  of  interrogatories  and  petitions, 
and  of  orders  with  necessary  notices  (if  any)  to 
accompany,  per  folio 0     0     4         0     0     4 

Except  as  otherwise  provided,  the  allowances  for 
services  include  copies  for  service. 
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Lower  Scale.  Higher  Scale. 
Where  notice  of  filing  affidavits  is  required,  only     £    s.    d.        £    s.    d. 

one  notice  is  to  be  allowed  for  a  set  of  affidavits 

filed,  or  which  ought  to  be  filed  together. 
In  proceedings  to  wind  up  a  company,  the  usual 

charges  relating  to  printing  shall  be  allowed  in 

lieu  of  copies  for  service,  where  the  fee  for  copies 

would   exceed  the  charges  for    printing,    and 

amount  to  more  than  3^. 
"Where  any  appointment  is  or   ought  to  be   ad- 
journed, service  of  a  notice  of  the  adjournment, 

or  next  appointment,  is  not  to  be  allowed. 

Appearances. 

Entering  any  appearance  0     6     8         0     6     8 

If  entered  at  one  time,  for  more  than  one  person, 

for  every  defendant  beyond  the  first    0     1     0         0     2     0 

If  a  person  appearing  to  a  writ  of  summons  to  re- 
cover land  limits  his  defence  by  his  memorandum 
of  appearance,  in  addition  to  the  above 0     6     8         0     6     8 

Instructions. 

To  sue  or  defend 0     6     8         0  13     4 

For  statement  of  complaint   0  13     4         2     2     0 

For  statement  or  further  statement  of  defence  ....     068         0134 

For  counter-claim    0     6     8         0  13     4 

For  reply  by  plaintiff  when  defendant  sets  up  a 

counter-claim   , , 0  13     4         1     1     0 

For  reply  or  further  reply  in  any  other  case  by 

plaintiff  or  other  person,  with  or  without  joinder 

of  issue 0     6     8         0  13     4 

For  confession  of  defence  0     6     8         0  13     4 

For  joinder  of  issue  without  other  matter  and  for 

demurrer    0     0     8         0  13     4 

For  special  case,  special  petition,  any  other  plead- 
ing (not  being  a  summons),  and  interrogatories 

for  examination  of  a  party  or  witness 0     6     8         013     4 

To  amend  any  pleading 0     6     8         0  13     4 

For  affidavit  in  answer  to  interrogatories,  and  other 

special  affidavits 0     6     8         0     6     8 

To  appeal 0  13    4        110 

To  add  parties  by  order  of  Court  or  judge 0     6     8         0  13     4 

For  counsel  to  advise  on  evidence  when  the  evidence 

in  chief  is  to  be  taken  orally 0     6     8         0     6     8 

Or  not  to  exceed 0  13     4         110 

For  counsel  to  make  any  application  to  a  Court  or 

judge  where  no  other  brief    0     6     8         0  10     0 

For  brief  on  motion  for  special  injunction 0  13     4         110 
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Lower  Scale.  Higher  Scale. 
For  brief  on  hearing  or  trial  of  action  upon  notice     £   s.    d.        £   s.    d. 

of  trial  given,   whether  such  trial  be  before  a 

judge,  with  or  without  a  jury,  or  before   an 

official  or  special  referee,  or  on  trial  of  an  issue 

of  fact,  before  a  judge,  commissioner  or  referee, 

or  on  assessment  of  damages 1     1     0         2     2     0 

For  such  brief,  and  for  brief  on  the  hearing  of  an 

appeal  when  witnesses  are  to  be  examined  or 

cross-examined,  such  fee  may  be  allowed  as  the 

taxing  officer  shall  think  fit,  having  regard  to  all 

the  circumstances  of  the  case,  and  to  other  allow- 
ances, if  any,  for  attendances  on  witnesses  and 

procuring  evidence. 
The  fees  for  instructions  for  brief  are  not  to  apply 

to  a  hearing  on  further  consideration. 


Drawing  Pleadings  and  other  Documents. 

Statement  of  claim 0  10 

Or  per  folio   0     1 

Statement  of  defence 0     5 

Or  per  folio    0     1 

Statement  of  defence  and  counter-claim 0     5 

Or  per  folio   0     1 

Reply,  with  or  without  joinder  of  issue,  confession 
of  defence,  joinder  of  issue  without  other  matter, 
demurrer,  and  any  other  pleading  (not  being  a 
petition  or  summons)  and  amendments  of  any 
pleading     0     5     0         0  10     0 

Or  per  folio 0     1     0         0     1     0 

Particulars,    breaches   and    objections,    when    re- 

cpiired,  and  one  copy  to  deliver    0     5     0         0     6     8 

Or  such  amount  as  the  taxing  officer  shall  think  fit, 
not  exceeding  per  folio   0     0     8         0     1     4 

If  more  than  one  copy  to  be  delivered,  for  each 

other  copy  per  folio 0     0     4         0     0     4 

Special  case,  whether  original  or  in  an  action,  affi- 
davits in  answer  to  interrogatories  and  other 
special  affidavits,  special  petitions  and  interroga- 
tories, per  folio     0     1     0         0     1     0 

Brief,  on  trial  or  hearing  of  cause,  issue  of  fact, 
assessment  of  damages,  examination  of  wit- 
nesses, demurrer,  special  case  and  petition  before 
a  Court  or  judge,  sheriff,  commissioner,  referee, 
examiner  or  officer  of  the  Court,  when  necessary 
and  proper  in  addition  to  pleadings,  including 
necessary  and  proper  observations,  per  folio  ....     0     1     0         010 
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Lower  Scale.  Higher  Scale. 
£    s.    d.         £    s.    d. 

Brief  on  application  to  add  parties 0     6     8         0  10     0 

Or  per  folio 0     1     0         0     1     0 

Brief  on  further  consideration,   per   sheet  of  ten 

folios 0     G     8         0     6     8 

Accounts,  statements,  and  other  documents  for  the 
Judges'  Chambers,  when  required,  and  fair  copy 
to  leave,  per  f  oho 0     0     8         0     1     4 

Advertisements  to  be  signed  by  judges'  clerk,  in- 
cluding attendance  therefor 0     0     8         0  13     4 

Bill  of  costs  for  taxation,  including  copy  for  the 

taxing  officer    0     0     8         0     0     8 

Copies. 
Of  pleadings,  briefs,  and  other  documents  where  no 

other  provision  is  made,  at  per  folio    0     0     4         0     0     4 

Where,  pursuant  to  rules  of  Court  any  pleading, 

special  case  or  petition  of  right,  or  evidence  is 

printed,  the  solicitor  of  the  party  printing  shall 

be  allowed  for  a  copy  for  the  printer  (except 

when  made  by  the  officer  of  the  court),  at  per 

folio    0     0     4         0     0     4 

And  for  examining  the  proof  print,  at  per  folio    ..002         002 
And  for  printing  the  amount  actually  and  properly 

paid  to  the  printer,  not  exceeding  per  folio    ....     0     1     0         010 
And  in  addition  for  every  20  beyond  the  first  20 

copies,  at  per  folio   0     0     1         0     0     1 

And  where  any  part  shall  properly  be  printed  in  a 

foreign  language,  or  as  a  fac- simile,  or  in  any 

unusual  or  special  manner,  or  where  any  altera- 
tion  in  the  document  being  printed  becomes 

necessary  after  the    first   proof,    such    further 

allowance  shall  be  made  as  the  taxing  officer 

shall  think  reasonable. 
These  allowances  are  to  include  all  attendances  on 

the  printer. 
The  solicitor  for  a  party  entitled  to  take  printed 

copies  shall  be    allowed,    for   such   number  of 

copies  as  he  shall  necessarily  or  properly  take, 

the  amount  he  shall  pay  therefor. 
In  addition  to  the  allowances   for   printing   and 

taking  printed  copies,  there  shall  be  allowed  for 

such  printed  copies  as    may  be  necessary    or 

proper  for  the  following  but  for  no  other  pur- 
poses (videlicet) : 
Of  any  pleading  for  delivery  to  the  opposite  party, 

or  filing  in  default  of  appearance     
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Lcwer  Scale.  Higher  Scale. 
£    s.    d.         £    s.    d. 

Of  auy  special  case  for  filing-     

Of  any  petition  of  right  for  presentation,  if  pre- 
sented in  print,  and  for  the  solicitor  of  the  Trea- 
sury, and  service  on  any  party 

Of  any  pleading,  special  case,  or  petition  of  light, 

for  the  use  of  the  Court  or  judge     

Of  any  affidavit  to  be  sworn  to  in  print 

And  of  any  pleading,  special  case,  petition  of  right, 

or  evidence  for  the  use  of  counsel  in  Court,  and 

in  country  agency  causes  when  proper  to  be  sent 

as   a  close   copy  for  the  use  of    the    country 

solicitor,  at  per  folio    0     0     2         0     0     3 

Such  additional  allowances  for  printed  copies  for 

the  Court  or  judge,  and  for  counsel,  are  not  to 

be  made  where  written  copies  have  been  made 

previously  to  printing,  and  are  not  in  any  case 

to  be  made  more  than  once  in  the  progress  of  the 

cause. 
Close  copies,  whether  printed  or  written,  are  not  to 

be  allowed  as  of  course,  but  the  allowance  is  to 

depend  on  the  propriety  of  making  or  sending 

the  copies,  which  in  each  case  is  to  be  shown 

and  considered  by  the  taxing  officer. 
Inserting  amendments  in  a  printed  copy  of  any 

pleading,  special  case,  or  petition  of  right,  when 

not  reprinted 0     1     0         0     5     0 

Or  per  folio    0     0     4         0     0     4 

Perusals. 
Of  statement  of  complaint,  statement  of  defence, 

reply,    joinder   of    issue,    demurrer,    and  other 

pleading  (not  being  a  petition  or  summons)  by 

the  solicitor  of  the  party  to  whom  the  same  are 

delivered    0     6     8         0  13     4 

Or  per  folio   —  0     0     4 

Of  amendment  of  any  such  pleading  in  writing    ..068         068 

Or  per  folio    —  0     0     4 

If  same  reprinted     0     6     8         0  13     4 

Or  per  folio  of  amendment     —  0     0     4 

Of  interrogatories  to  be  answered  by  a  party  by 

his  solicitor    0     6     8         0  13     4 

Or  per  folio   .' —  0     0    4 

Of  special  case  by  the  solicitor  of  any  party  except 

the  one  by  whom  it  is  prepared    0     6     8         013     4 

Or  per  folio    —  0     0     4 
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Lower  Scale.  Higher  Scale. 
Of  copy  order  to  add  parties,  notice  of  defendant's     £    s.    d.        £    s.    d. 

claim  against  any  person  not  a  party  to  the  ac- 
tion under  Order  XVI.,  Rule  18,  and  of  defen- 
dant's statement  of  defence  and  counter  claim 

served   on  a  person   not  a  party  under  Order 

XXII.,   Rule  6,  by  the   solicitor  of  the  party 

served  therewith,  and  in  these  several  cases  the 

perusal  of  the  plaintiff's  statement  of  complaint 

is  also  to  be  allowed  unless  the  solicitor  has  been 

previously  allowed  such  perusal   0     6     8         013     4 

Or  per  folio   —  0     0     4 

Of  notice  to  produce  and  notice  to  admit  by  the 

solicitor  of  the  party  served 0     6     8         0  13     4 

Of  affidavit  in  answer  to  interrogatories  by  the 

solicitor  of  the  party  interrogating,  and  of  other 

special  affidavits  by  the  solicitor  of  the  party 

against  whom  the  same  can  be  read,  per  folio  ..004         004 

Attendances. 

To  obtain  consent  of  next  friend  to  sue  in  his 
name 0     6     8        0  13    4 

To  deliver  or  file  any  pleading  (not  being  a  peti- 
tion or  summons)  and  a  special  case    0     3     4         0     6     8 

To  inspect,  or  produce  for  inspection,  documents 
.pursuant  to  a  notice  to  admit    0     6 

Or  per  hour  0     6 

To  examine  and  sign  admissions 0     6 

To  inspect,  or  produce  for  inspection,  documents 
referred  to  in  any  pleading  or  affidavit,  pur- 
suant to  notice  under  Order  XXXI.  Rule  14     . .     0     6 

Or  per  hour 0     6 

To  obtain  or  give  any  necessary  or  proper  consent      0     6 

To  obtain  an  appointment  to  examine  witnesses  . .     0     6 

On  examination  of  witnesses  before  any  examiner, 

commissioner,  officer,  or  other  person 0  13 

Or  according  to  circumstances,  not  to  exceed    ....     2     2 

Or  if  without  counsel,  not  to  exceed    — 

On  deponents  being  sworn,  or  by  a  solicitor  or  his 
clerk  to  be  sworn,  to  an  affidavit  in  answer  to 
interrogatories  or  other  special  affidavit 0     6 

On  a  summons  at  Judges'  Chambers 0     6 

Or  according  to  circumstances  not  to  exceed 1     1 

In  the  Chancery  Division,  all  allowances  for  attend- 
ing at  the  Judges'  Chambers  are  to  be  by  the 
judge  or  chief  clerk  as  heretofore. 
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Lower  Scale.  Higher  Scale. 
To  file  chief  clerks'  and  taxing  masters'  certificates,     £    s.    d.        £   s.    d. 

and  get  copy  marked  as  an  office  copy    0     6     8         0     6     8 

On  counsel  with  brief  or  other  papers — 

If  counsel's  fee  one  guinea    0     3     4         0     6     8 

If  more  and  under  five  guineas 0     6     8         0     6     8 

If  five  guineas  and  under  twenty  guineas 0     6     8         013     4 

If  twenty  guineas    0  13     4         1     1     0 

If  forty  guineas  or  more     —  2     2     0 

On  considtation  or  conference  with  counsel   013     4         013     4 

To  enter  or  set  down  action,  demurrer,  special  case, 

or  appeal,  for  hearing  or  trial 0     6     8         0     6     8 

In  Court  on  motion  of  course  and  on  counsel  and 

for  order    0  10     0         0  13     4 

To  present  petition  for  order  of   course  and  for 

order 0     6     8         0  13     4 

In  Court  on  every  special  motion,  each  day 0     6     8         013     4 

On  same  when  heard  each  day 0  13     4         0  13     4 

Or  according  to  circumstances 1     1     0         2     2     0 

On  demurrer,  special  case,  or  special  petition,  or 
application  adjourned  from  the  Judges'  Cham- 
bers, when  in  the  special  paper  for  the  day,  or 
likely  to  be  heard     0     6     8         0  10     0 

On  same  when  heard 0  13     4         1     1     0 

Or  according  to  circumstances,  not  to  exceed    ....      1     1     0         220 

On  hearing  or  trial  of  any  cause,  or  matter,  or 
issue  of  fact,  in  London  or  Middlesex,  or  the 
town  where  the  solicitor  resides  or  carries  on 
business,  whether  before  a  judge  with  or  with- 
out a  jury,  or  commissioner,  or  referee,  or  on 
assessment  of  damages,  when  in  the  paper     ....     010     0         010     0 

When  heard  or  tried   0  13     4         110 

Or  according  to  circumstances 2     2     0         2     2     0 

"When  not  in  London  or  Middlesex,  nor  in  the 
town  where  the  solicitor  resides  or  carries  on 
business,  for  each  day  (except  Sundays)  he  is 
necessarily  absent    2     2     0         3     3     0 

And  expenses  (besides  actual  reasonable  travelling 

expenses)  each  day,  including  Sundays 1     1     0         1     1     0 

Or  if  the  solicitor  has  to  attend  on  more  than  one 
trial  or  assessment  at  the  same  time  and  place,  in 
each  case    1     1     0        111     6 

The  expenses  in  such  case  to  be  rateably  divided. 

To  hear  judgment  when  same  adjourned   0     G     8         013     4 

Or  according  to  circumstances 013     4         1     1     0 

To  deliver  papers  (when  required)  for  the  use  of  a 

judge  prior  to  a  hearing     0     6     8         0     6     8 
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Lower  Scale. 
£    s.    d. 

If  more  than  one  judge 0  13     4 

On  taxation  of  a  bill  of  costs     0     6    S 

Or  according  to  circumstances,  not  to  exceed  ....  2  2  0 
In  causes  for  purposes  within  the  cognizance  of  the 

Court  of  Chancery  before  the  Act  passed,  such 

further  fee  as  the  taxing  officer  may  think  fit, 

not  exceeding  the  allowances  heretofore  made. 

To  obtain  or  give  an  undertaking  to  appear 0     6     8 

To  present  a  special  petition,  and  for  same  answered  0  6  8 
On  printer  to  insert  advertisement  in  Gazette  ....  0  6  8 
On  printer  to  insert  same  in  other  papers,  each  printer         — 

Or  every  two     0     6     8  — 

On  registrar  to  certify  that  a  cause  set  down  is 

settled,  or  for  any  reason  not  to  come  into  the 

paper  for  hearing     0     6     8         0     6     8 

For  an  order  drawn  up  by  chief  clerk,  and  to  get 

same  entered 0     G     8         0     G     8 

On  counsel  to  procure  certificate  that  cause  proper 

to  be  heard  as  a  short  cause,  and  on  registrar  to 

mark  same     0     6     8 

To  mark  conveyancing  counsel  or  taxing  master  . .  0  6  8 
For  preparing  and  drawing  up  an  order  made  at 

chambers  in  proceedings  to  wind  up  a  company 

and  attending  for  same,  and  to  get  same  entered     0  13     4 
And  for  engrossing  every  such  order,  per  folio ....     0     0     4 
Note. — An  order  of  course  means   an   order 

made  on  an  ex  parte  application,  and  to  which  a 

party  is  entitled  as  of  right  on  his  own  statement 

and  at  his  own  risk. 

Oaths  and  Exhibits. 

Commissioners  to  take  oaths  or  affidavits.  For 
every  oath,  declaration,  affirmation,  or  attesta- 
tion upon  honour  in  London  or  the  country  ....      0     1     6         016 

The  solicitor  for  preparing  each  exhibit  in  town  or 

country 0     1     0         0     1     0 

The  commissioner  for  marking  each  exhibit 0     1     0         0     1     0 

Teem  Fees. 
For  every  term  commencing  on  the  day  the  sit- 
tings in  London  and  Middlesex  of  the  High 
Court  of  Justice  commence,  and  terminating  on 
the  day  preceding  the  next  such  sittings,  in 
which  a  proceeding  in  the  cause  or  matter  by  or 
affecting  the  party,  other  than  the  issuing  and 

serving  the  writ  of  summons,  shall  take  place  ..     015     0         015     0 
T.  Z 
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0 
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Lower  Scale.  Higher  Scale. 
£    *.    d.        £    s.    d, 

And  further,  in  countiy  agency  causes  or  matters, 

for  letters    0     6     0         0     G     0 

Where  no  proceeding  in  the  cause  or  matter  is 
taken  which  carries  a  term  fee,  a  charge  for 
letters  may  be  allowed,  if  the  circumstances  re- 
quire it. 

In  addition  to  the  above  an  allowance  is  to  be 
made  for  the  necessary  expense  of  postages, 
carriage  and  transmission  of  documents. 


Special  Allowances  and  General  Provisions. 

1.  As  to  writs  of  summons  requiring  special  indorsement,  original 
special  cases,  pleadings,  and  affidavits  in  answer  to  interrogatories,  and 
other  special  affidavits,  when  the  higher  scale  is  applicable,  the  taxing 
officer  may,  in  lieu  of  the  allowances  for  instructions  and  preparing  or 
drawing,  make  such  allowance  for  work,  labour,  and  expenses  in  or  about 
the  preparation  of  such  documents  as  in  his  discretion  he  may  think 
proper. 

2.  As  to  drawing  any  pleading  or  other  document,  the  fees  allowed 
shall  include  any  copy  made  for  the  use  of  the  solicitor,  agent,  or  client, 
or  for  counsel  to  settle. 

3.  As  to  instructions  to  sue  or  defend,  when  the  higher  scale  is  applic- 
able, if  in  consequence  of  the  instructions  being  taken  separately  from 
more  than  three  persons  (not  being  co-partners)  the  taxing  officer  shall 
consider  the  fee  above  provided  inadequate,  he  may  make  such  further 
allowance  as  he  shall  in  his  discretion  consider  reasonable. 

4.  As  to  affidavits,  when  there  are  several  deponents  to  be  sworn,  or  it 
is  necessary  for  the  purpose  of  an  affidavit  being  sworn  to  go  to  a  distance, 
or  to  employ  an  agent,  such  reasonable  allowance  may  be  made  as  the 
taxing  officer  in  his  discretion  may  think  fit. 

5.  The  allowances  for  instructions  and  drawing  an  affidavit  in  answer 
to  interrogatories  and  other  special  affidavits,  and  attending  the  deponent 
to  be  sworn,  include  all  attendances  on  the  deponent  to  settle  and  read 
over. 

G.  As  to  delivery  of  pleadings,  services,  and  notices,  the  fees  are  not  to 
be  allowed  when  the  same  solicitor  is  for  both  parties,  unless  it  be  neces- 
sary for  the  purpose  of  making  an  affidavit  of  service. 

7.  As  to  perusals  the  fees  are  not  to  apply  where  the  same  solicitor  is 
for  both  parties. 

S.  As  to  evidence,  such  just  and  reasonable  charges  and  expenses  as 
appear  to  have  been  properly  incurred  in  procuring  evidence,  and  the 
attendance  of  witnesses,  are  to  be  allowed. 

9.  As  to  agency  correspondence,  in  country  agency  causes  and  matters, 
if  it  be  shown  to  the  satisfaction  of  the  taxing-  officer  that  such  corres- 
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pondence  has  been  special  and  extensive,  he  is  to  be  at  liberty  to  make 
such  special  allowance  in  respect  thereof  as  in  his  discretion  he  may  think 
proper. 

10.  As  to  attendances  at  the  Judges'  Chambers,  where,  from  the  length 
of  the  attendance,  or  from  the  difficulty  of  the  case,  the  judge  or  master 
shall  think  the  highest  of  the  above  fees  an  insufficient  remuneration  for 
the  services  performed,  or  where  the  preparation  of  the  case  or  matter  to 
lay  it  before  the  judge  or  master  in  chambers,  or  on  a  summons,  shall 
have  required  skill  and  labour  for  which  no  fee  has  been  allowed,  the 
judge  or  master  may  allow  such  fee  in  lieu  of  the  fee  of  11.  Is.  above 
provided,  not  exceeding  21.  2s.,  or  where  the  higher  scale  is  applicable 
31.  3s.,  or  in  proceedings  to  wind  up  a  company  51.  5s.,  as  in  his  discretion 
he  may  think  fit ;  and  where  the  preparation  of  the  case  or  matter  to  lay 
it  before  a  judge  at  chambers  on  a  summons  shall  have  required  and  re- 
ceived from  the  solicitor  such  extraordinary  skill  and  labour  as  materially 
to  conduce  to  the  satisfactory  and  speedy  disposal  of  the  business,  and 
therefore  shall  appear  to  the  judge  to  deserve  higher  remuneration  than 
the  ordinary  fees,  the  judge  may  allow  to  the  solicitor,  by  a  memorandum 
in  writing  expressly  made  for  that  purpose  and  signed  by  the  judge, 
specifying  distinctly  the  grounds  of  such  allowance,  such  fee,  not  exceed- 
ing 10  guineas,  as  in  his  decision  he  may  think  fit,  instead  of  the  above 
fees  of  21.  2s.,  31.  3s.,  and  51.  5s. 

11.  As  to  attendances  at  the  Judges'  Chambers,  where  by  reason  of  the 
non-attendance  of  any  party  (and  it  is  not  considered  expedient  to  proceed 
ex  parte),  or  where  by  reason  of  the  neglect  of  any  party  in  not  being 
prepared  with  any  proper  evidence,  account,  or  other  proceeding,  the 
attendance  is  adjourned  without  any  useful  progress  being  made,  the 
judge  may  order  such  an  amount  of  costs  (if  any)  as  he  shall  think 
reasonable  to  be  paid  to  the  party  attending  by  the  party  so  absent  or 
neglectful,  or  by  his  solicitor  personally ;  and  the  party  so  absent  or 
neglectful  is  not  to  be  allowed  any  fee  as  against  any  other  party,  or  any 
estate  or  fund  in  which  any  other  party  is  interested. 

12.  A  folio  is  to  comprise  72  words,  every  figure  comprised  in  a  column 
being  counted  as  one  word. 

13.  Such  costs  of  procuring  the  advice  of  counsel  on  the  pleadings, 
evidence,  and  proceedings  in  any  cause  or  matter  as  the  taxing  officer 
shall  in  his  discretion  think  just  and  reasonable,  and  of  procuring  counsel 
to  settle  such  pleadings  and  special  affidavits  as  the  taxing  officer  shall  in 
his  discretion  think  proper  to  be  settled  by  counsel,  are  to  be  allowed ; 
but  as  to  affidavits  a  separate  fee  is  not  to  be  allowed  for  each  affidavit, 
but  one  fee  for  all  the  affidavits  proper  to  be  so  settled,  which  are  or  ought 
to  be  filed  at  the  same  time. 

14.  As  to  counsel  attending  at  Judges'  Chambers,  no  costs  thereof  shall 
in  any  case  be  allowed,  unless  the  judge  certifies  it  to  be  a  proper  case  for 
counsel  to  attend. 

15.  As  to  inspection  of  documents  under  Order  XXXI.,  Rule  14,  no 
allowance  is  to  be  made  for  any  notice  or  inspection,  unless  it  is  shown 

z2 
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to  the  satisfaction  of  the  taxing  officer  that  there  were  good  and  sufficient 
reasons  for  giving  such  notice  and  making  such  inspection. 

16.  As  to  taking  copies  of  documents  in  possession  of  another  party,  or 
extracts  therefrom,  under  Rules  of  Court  or  any  special  order,  the  party 
entitled  to  take  the  copy  or  extract  is  to  pay  the  solicitor  of  the  party 
producing  the  document  for  such  copy  or  extract  as  he  may,  by  writing, 
require  at  the  rate  of  4d.  per  folio ;  and  if  the  solicitor  of  the  party 
producing  the  document  refuses  or  neglects  to  supply  the  same,  the 
solicitor  requiring  the  copy  or  extract  is  to  be  at  liberty  to  make  it, 
and  the  solicitor  for  the  party  producing  is  not  to  be  entitled  to  any 
fee  in  respect  thereof. 

17.  Where  a  petition  in  any  cause  or  matter  assigned  to  the  Chancery 
Division  is  served,  and  notice  is  given  to  the  party  served  that  in  case 
of  his  appearance  in  court  his  costs  will  be  objected  to,  and  accom- 
panied by  a  tender  of  costs  for  perusing  the  same,  the  amount  to  be 
tendered  shall  be  11.  Is.  The  party  making  such  payment  shall  be 
allowed  the  same  in  his  costs,  provided  such  service  was  proper,  but 
not  otherwise  ;  but  this  order  is  without  prejudice  to  the  rights  of  either 
party  to  costs,  or  to  object  to  costs  where  no  such  tender  is  made, 
or  where  the  Court  or  judge  shall  consider  the  party  entitled,  notwith- 
standing such  notice  or  tender,  to  appear  in  court.  In  any  other  case 
in  which  a  solicitor  of  a  party  served  necessarily  or  properly  peruses  any 
such  petition  without  appearing  thereon  he  is  to  be  allowed  a  fee  not 
exceeding  21.  Is. 

18.  The  Court  or  judge  may,  at  the  hearing  of  any  cause  or  matter, 
or  upon  any  application  or  procedure  in  any  cause  or  matter  in  court  or 
at  chambers,  and  whether  the  same  is  objected  to  or  not,  direct  the 
costs  of  any  pleading,  affidavit,  evidence,  notice  to  cross-examine  wit- 
nesses, account,  statement,  or  other  proceeding,  or  any  part  thereof, 
which  is  improper,  unnecessary,  or  contains  unnecessary  matter,  or  is 
of  unnecessary  length,  to  be  disallowed,  or  may  direct  the  taxing  officer 
to  look  into  the  same  and  to  disallow  the  costs  thereof,  or  of  such  part 
thereof  as  he  shall  find  to  be  improper,  unnecessary,  or  to  contain  un- 
necessary matter,  or  to  be  of  unnecessary  length ;  and  in  such  case  the 
party  whose  costs  are  so  disallowed  shall  pay  the  costs  occasioned  to  the 
other  parties  by  such  unnecessary  proceeding,  matter  or  length  ;  and  in 
any  case  where  such  question  shall  not  have  been  raised  before  and  dealt 
with  by  the  Court  or  judge,  the  taxing  officer  may  look  into  the  same 
(and,  as  to  evidence,  although  the  same  may  be  entered  as  read  in  any 
decree  or  order)  for  the  purpose  aforesaid,  and  thereupon  the  same  conse- 
quences shall  ensue  as  if  he  had  been  specially  directed  to  do  so. 

19.  In  any  case  in  which,  under  the  preceding  Rule  No.  18,  or  any  other 
rule  of  Court,  or  by  the  order  or  direction  of  a  Court  or  judge,  or  other- 
wise, a  party  entitled  to  receive  costs  is  liable  to  pay  costs  to  any  other 
party,  the  taxing  officer  may  tax  the  costs  such  party  is  so  liable  to  pay, 
and  may  adjudge  the  same  by  way  of  deduction  or  set-off,  or  may,  if  he 
shall  think  fit,  delay  the  allowance  of  the  costs  such  party  is  entitled  to 
receive  until  he  has  paid  or  tendered  the  costs  he  is  liable  to  pay ;  or  such 
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officer  may  allow  or  certify  the  costs  to  be  paid,  and  the  same  may  be  re- 
covered by  the  party  entitled  thereto  in  the  same  manner  as  costs  ordered 
to  be  paid  may  be  recovered. 

20.  Where  in  the  Chancery  Division  any  question  as  to  any  costs  is 
under  the  preceding  Rule  18  dealt  with  at  chambers,  the  chief  clerk  is  to 
make  a  note  thereof,  and  state  the  same  on  his  allowance  of  the  fees  for 
attendances  at  chambers,  or  otherwise,  as  may  be  convenient  for  the  in- 
formation of  the  taxing  officer. 

21.  Where  any  party  appears  upon  any  application  or  proceeding  in 
Court  or  at  chambers,  in  which  he  is  not  interested,  or  upon  which,  ac- 
cording to  the  practice  of  the  Court,  he  ought  not  to  attend,  he  is  not  to 
be  allowed  any  costs  of  such  appearance,  unless  the  Court  or  judge  shall 
expressly  direct  such  costs  to  be  allowed. 

22a  [April,  1880].  The  costs  of  an  application  to  extend  the  time  for 
taking  any  proceeding  shall,  in  the  absence  of  an  order  by  the  Court  or  a 
judge  directing  by  whom  they  are  to  be  paid,  be  in  the  discretion  of  the 
taxing  master. 

23.  The  taxing  officers  of  the  Supreme  Court,  or  of  any  Division  thereof, 
shall,  for  the  purpose  of  any  proceeding  before  them,  have  power  and 
authority  to  administer  oaths,  and  shall,  in  relation  to  the  taxation  of 
costs,  perform  all  such  duties  as  have  heretofore  been  performed  by  any 
of  the  masters,  taxing  masters,  registrars,  or  other  officers  of  any  of  the 
Courts  whose  jurisdiction  is  by  the  Act  transferred  to  the  High  Court  of 
Justice  or  Court  of  Appeal,  and  shall,  in  respect  thereof,  have  such 
powers  and  authorities  as  previous  to  the  commencement  of  the  Act  were 
vested  in  any  of  such  officers,  including  examining  witnesses,  directing 
production  of  books,  papers  and  documents,  making  separate  certificates 
or  allocaturs,  requiring  any  party  to  be  represented  by  a  separate  soli- 
citor, and  to  direct  and  adopt  all  such  other  proceedings  as  could  be 
directed  and  adopted  by  any  such  officer  on  references  for  the  taxation  of 
costs,  and  taking  accounts  of  what  is  due  in  respect  of  such  costs,  and 
such  other  accounts  connected  therewith  as  may  be  directed  by  the  Court 
or  a  judge. 

24.  The  taxing  officer  shall  have  authority  to  arrange  and  direct  what 
parties  are  to  attend  before  him  on  the  taxation  of  costs  to  be  borne  by  a 
fund  or  estate,  and  to  disallow  the  costs  of  any  party  whose  attendance 
such  officer  shall  in  his  discretion  consider  unnecessary  in  consequence  of 
the  interest  of  such  party  in  such  fund  or  estate  being  small  or  remote 
or  sufficiently  protected  by  other  parties  interested. 

25.  When  any  party  entitled  to  costs  refuses  or  neglects  to  bring  in  his 
costs  for  taxation,  or  to  procure  the  same  to  be  taxed,  and  thereby  pre- 
judices any  other  party,  the  taxing  officer  shall  be  at  liberty  to  certify  the 
costs  of  the  other  parties,  and  certify  such  refusal  or  neglect,  or  may 
allow  such  party  refusing  or  neglecting  a  nominal  or  other  sum  for  such 
costs,  60  as  to  prevent  any  other  party  being  prejudiced  by  such  refusal 
or  neglect. 

26.  As  to  costs  to  be  paid  or  borne  by  another  party,  no  costs  are  to  be 
allowed  which  do  not  appear  to  the  taxing  officer  to  have  been  necessary 
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or  proper  for  the  attainment  of  justice  or  defending  the  rights  of  the 
party,  or  which  appear  to  the  taxing  officer  to  have  been  incurred 
through  over-caution,  negligence  or  mistake,  or  merely  at  the  desire  of 
the  party. 

27.  As  to  any  work  and  labour  properly  performed  and  not  herein  pro- 
vided for,  and  in  respect  of  which  fees  have  heretofore  been  allowed,  the 
same  or  similar  fees  are  to  be  allowed  for  such  work  and  labour  as  have 
heretofore  been  allowed. 

28.  The  rules,  orders  and  practice  of  any  Court  whose  jurisdiction  is 
transferred  to  the  High  Court  of  Justice  or  Court  of  Appeal,  relating  to 
costs,  and  the  allowance  of  the  fees  of  solicitors  and  attorneys,  and  the 
taxation  of  costs,  existing  prior  to  the  commencement  of  the  Act,  shall, 
in  so  far  as  they  are  not  inconsistent  with  the  Act,  and  the  Rules  of 
Court  in  pursuance  thereof,  remain  in  force  and  be  applicable  to  costs  of 
the  same  or  analogous  proceedings,  and  to  the  allowance  of  the  fees  of 
solicitors  of  the  Supreme  Court  and  the  taxation  of  costs  in  the  High 
Court  of  Justice  and  Court  of  Appeal. 

29.  As  to  all  fees  or  allowances,  which  are  discretionary,  the  same  are, 
unless  otherwise  provided,  to  be  allowed  at  the  discretion  of  the  taxing 
officer,  who,  in  the  exercise  of  such  discretion,  is  to  take  into  consideration 
the  other  fees  and  allowances  to  the  solicitor  and  counsel,  if  any,  in 
respect  of  the  work  to  which  any  such  allowance  applies,  the  nature  and 
importance  of  the  cause  or  matter,  the  amount  involved,  the  interest  of 
the  parties,  the  fund  or  persons  to  bear  the  costs,  the  general  conduct  and 
costs  of  the  proceedings,  and  all  other  circumstances. 

30.  Any  party  who  may  be  dissatisfied  with  the  allowance  or  disallow- 
ance by  the  taxing  officer,  in  any  bill  of  costs  taxed  by  him,  of  the  whole 
or  any  part  of  any  item  or  items,  may,  at  any  time  before  the  certificate 
or  allocatur  is  signed,  deliver  to  the  other  party  interested  therein,  and 
carry  in  before  the  taxing  officer,  au  objection  in  writing  to  such  allow- 
ance or  disallowance,  specifying  therein  by  a  list,  in  a  short  and  concise 
form,  the  item  or  items,  or  parts  or  part  thereof,  objected  to,  and  may 
thereupon  apply  to  the  taxing  officer  to  review  the  taxation  in  respect  of 
the  same. 

3 1 .  Upon  siich  application  the  taxing  officer  shall  reconsider  and  review 
his  taxation  upon  such  objections,  and  he  may,  if  he  shall  think  fit,  re- 
ceive further  evidence  in  respect  thereof,  and,  if  so  required  by  either 
party,  he  shall  state  either  in  his  certificate  of  taxation  or  allocatur,  or  by 
reference  to  such  objection,  the  grounds  and  reasons  of  his  decision 
thereon,  and  any  special  facts  or  circumstances  relating  thereto. 

32.  Any  party  who  may  be  dissatisfied  with  the  certificate  or  allocatur 
of  the  taxing  officer,  as  to  any  item  or  part  of  an  item  which  may  have 
been  objected  to  as  aforesaid,  may  apply  to  a  judge  at  chambers  for  an 
order  to  review  the  taxation  as  to  the  same  item  or  part  of  an  item,  and 
the  judge  may  thereupon  make  such  order  as  to  the  judge mayseem  just; 
but  the  certificate  or  allocatur  of  the  taxing  officer  shall  be  final  and  con- 
clusive as  to  all  matters  which  shall  not  have  been  objected  to  in  manner 
aforesaid. 
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33.  Such  application  shall  be  heard  and  determined  by  the  judge  upon 
the  evidence  which  shall  have  been  brought  in  before  the  taxing  officer, 
and  no  further  evidence  shall  be  received  upon  the  hearing  thereof,  unless 
the  judge  shall  otherwise  direct. 

34.  When  a  writ  of  summons  for  the  commencement  of  an  action  shall 
be  issued  from  a  district,  and  when  an  action  proceeds  in  a  district 
registry,  all  fees  and  allowances,  and  rules  and  directions  relating  to 
costs,  which  woidd  be  applicable  to  such  proceeding  if  the  writ  of  sum- 
mons were  issued  in  London,  and  if  the  action  proceeded  in  London,  shall 
apply  to  such  writ  of  summons  issued  from  and  other  proceedings  in  the 
district  registry. 


Order  as  to  Court  Fees  under  the  Supreme  Court 
of  Judicature  Act,  1875. 

The  28th  day  of  October,  1875. 

"  The  fees  and  percentages  contained  in  the  schedule  Fees  and 
"  hereto  are  fixed  and  appointed  to  be,  and  shall  be  taken  Percentages : 
"  in  the  High  Court  of  Justice,  and  in  the  Court  of  Appeal,  Courts  and 
"  and  in  any  Court  to  be  created  by  any  commission,  and  pUcCaDieP" 
"  in  any  office  which  is  connected  with  any  of  those  Courts, 
"  or  in  which  any  business  connected  with  any  of  those 
"  Courts  is  conducted,  and  by  any  officer  paid  wholly  or 
"  partly  out  of  public  monies  who  is  attached  to  any  of 
"  those  Courts  or  the  Supreme  Court,  or  any  judge  of 
"  those  Courts,  or  any  of  them ;  and  the  said  fees  and  per-  How  to  be 
"  centages  shall  be  taken  by  stamps,  except  those  taken  in  taken- 
"  the  district  registries,  which  shall,  until  further  order,  be 
"  taken  in  money,  and  applied  and  accounted  for  in  such 
"  manner  as  the  Treasury  may  from  time  to  time  direct." 
E.  1. 

"  The  fees  and  percentages  set  forth  in  the  column  Lower  scale. 
"  headed  '  lower  scale '  in  the  schedule  hereto  are  to  be 
"  taken  and  paid  in  all  cases  in  which  the  lower  scale  of 
"  fees  is  to  be  charged  and  allowed  to  solicitors  under  the 
"  provisions  of  the  Additional  Rules  of  Court  under  the 
"  Supreme  Court  of  Judicature  Act,  1875,  issued  by  Order 
"  in  Council,  dated  the  12th  day  of  August,  1875,  and  the 
"  fees  and  percentages  set  forth  in  the  column  headed 
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Higher  scale.    " 


Proceedings 
by  paupers. 


Abolition  of 
fees. 


Length  of 
folio. 

Interpreta- 
tion of  terms. 


Commence- 
ment of  order. 


'  higher  scale '  in  the  schedule  hereto  are  to  be  taken  and 
paid  in  all  other  cases."     R.  2. 

"  The  existing  rules  and  practice,  applicable  to  proceed- 
ings by  persons  suing  in  forma  pauperis,  shall  continue 
and  be  applicable  to  proceedings  to  which  this  order 
relates."     R.  5. 

"  Save  as  otherwise  provided  by  this  order,  all  existing 
fees  and  percentages  which  may  be  taken  in  any  of  the 
Courts  whose  jurisdiction  is,  by  the  Judicature  Acts, 
1873  and  1875,  transferred  to  the  High  Court  of  Justice 
or  Court  of  Appeal,  or  in  any  office  which  is  connected 
with  any  of  those  Courts,  or  in  which  any  business  con- 
nected with  any  of  those  Courts  is  conducted,  or  by  any 
officer  paid  wholly  or  partly  out  of  public  monies  who 
is  attached  to  any  of  those  Courts,  or  the  Supreme  Court, 
or  any  judge  of  those  Courts,  or  any  of  them,  shall  be 
and  are  hereby  abolished."     R.  6. 

"  A  folio  is  to  comprise  72  words,  every  figure  comprised 
in  a  column  being  coimted  as  one  word."     R.  7. 
"  The  provisions  of  Order  LXIII.  in  the  first  schedule 
to  the  Supreme  Court  of  Judicature  Act,  1875,  shall 
apply  to  this  order."     R.  8. 

"  This  order  shall  come  into  operation  at  the  time  of  the 
commencement  of  the  Supreme  Court  of  Judicature  Acts, 
1873  and  1875."     R.  9. 


Form  of  Certificate  for  paying  Lower  Scale  of 
Court  Fees  above  referred  to. 


Lower  scale 
certificate. 


Title  of  Cause  or  Matter. 

"  I  hereby  certify  that  to  the  best  of  my  judgment  and 
"  belief  the  lower  scale  of  fees  of  court  is  applicable  to  this 
"  case. 

"  Dated,  &c. 

"A.  B., 

"  Solicitor  for  Plaintiff,  or  Defendant." 
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THE  SCHEDULE  ABOVE  REFERRED  TO.  Schedule. 

An  Order  or  Rule  herein  referred  to  by  number  shall  mean  the  Order  or 
Rule  so  numbered  in  the  First  Schedule  to  the  Supreme  Court  of 
Judicature  Act,  1875. 


Summonses,  Writs,  Commissions,  and  Warrants.  Summonses 

Lower  Scale.  Higher  Scale.    "-c- 

On  sealing  a  writ  of  summons  for  commencement  £  s.  d.        £    s.    d. 

of  an  action 0  5  0         0  10     0 

On  sealing  a  concurrent,  renewed  or  amended  writ 

of  summons  for  commencement  of  an  action  ....  0  2  6         026 

On  sealing  a  notice  for  service  under  Order  XVI. 

Rule  18 0  2  6         0     2     6 

On  sealing  a  writ  of  mandamus  or  injunction  ....  010  0         1     0     0 

On  sealing  a  writ  of  subpoena  not  exceeding  three 

persons   0  2  6         0     5     0 

On  sealing  every  other  writ 0  5  0         0  10     0 

On  sealing  a  summons  to  originate  proceedings  in 

the  Chancery  Division    0  5  0         0  10     0 

On  sealing  a  duplicate  thereof 0  1  0         0     5     0 

On  sealing  a  copy  of  same  for  service 0  1  0         0     o     0 

On  sealing  or  issuing  any  other  summons  or  war- 
rant       0  2  0         0     3     0 

On  sealing  or  issuing  a  commission  to  take  oaths 

or  affidavits  in  the  Supreme  Court   5  0  0         5     0     0 

Every  other  commission 1  0  0         1     0     0 

On  marking  a  copy  of  a  petition  of  right  for  ser- 
vice    0  1  0         0     5     0 

Appearances.  AppearaDces. 

On  entering  an  appearance,  for  each  person 0  2  0        0     2     0 


Copies. 

For  a  copy  of  a  written  deposition  of  a  witness  to 

enable  a  party  to  print  the  same,  for  each  folio.  .004         004 

For  examining   a  written   or  printed  copy,   and 

marking  same  as  an  office  copy,  for  each  folio  ..002         002 

For  making  a  copy  and  marking  same  as  an  office 
copy,  for  each  f oho 0     0     6         0     0     6 

For  a  copy  in  a  foreign  language,  the  actual  cost. 

For  a  copy  of  a  plan,  map,  section,  drawing,  photo- 
graph, or  diagram,  the  actual  cost. 

For  a  printed  copy  of  an  order  not  being  an  office 
or  certified  copy,  for  each  folio 0     0     1        0     0     1 


Copies. 
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Attendances.  Attendances. 

Lower  Scale.  Higher  Scale. 
On  an  application,  with  or  without  a  subpoena,  for     £    s.    d.        £    s.    d. 

any  officer  to  attend  as  a  witness,  or  to  produce 

any  record  or  document  to  be  given  in  evidence 

(in  addition  to  the  reasonable  expenses  of  the 

officer)  for  each  day  or  part  of  a  day  he  shall 

necessarily  be  absent  from  his  office     1     0     0         1     0     0 

The  officer  may  require  a  deposit  of  stamps  on  ac- 
count  of    any  further  fees,    and  a   deposit  of 

money  on  account  of  any  further  expenses  which 

may  probably  become  payable  beyond  the  amount 

paid  for  fees  and  expenses  on  the  application, 

and  the  officer  or  his  clerk  taking  such  deposit 

shall  thereupon  make  a  memorandum  thereof  on 

the  application. 
The  officer  may  also  require   an   undertaking  in 

writing  to  pay  any  further  fees  and  expenses 

which  may  become  payable  beyond  the  amounts 

so  paid  and  deposited. 


Oaths.  Oaths,  &c. 

For  taking  an  affidavit  or  an  affirmation  or  attesta- 
tion upon  honour  in  lieu  of  an  affidavit  or  a 
declaration,  except  for  the  purpose  of  receipt  of 
dividends  from  the  Paymaster- General,  for  each 
person  making  the  same 0     1     6         0     1     6 

And  in  addition  thereto  for  each  exhibit  therein 
referred  to  and  required  to  be  marked,  whether 
annexed  or  not 0     1     0         0     1     0 

Filing. 

Film"-.  On  filing  a  special  case  or  petition  of  right    0  10     0         1     0     0 

On  filing  an  affidavit  with  exhibits  (if  any)  annexed, 
submission  to  arbitration,  award,  bill  of  sale, 
warrant  of  attorney,  cognovit,  bail,  satisfaction 

piece,  and  writ  of  execution  with  return    0     2     0         0     2     0 

On  filing  a  scheme  pursuant  to  the  statute  30  &  31 

Vict.  c.  127,  or  the  Liquidation  Act,  1868 10     0         10     0 

On  filing  a  caveat    0     5     0         0     5     0 


Certificates.  Ceetificates. 

For  a  certificate  of  appearance,  or  of  a  pleading, 
affidavit,  or  proceeding  having  been  entered, 
filed,  or  taken,  or  of  the  negative  thereof 0 


1     0 


0     4     0 
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Seaeches  and  Inspections. 

LowerScale.  HigherScale. 
On  an  application  to  search  for  an  appearance  or     £    s.    d.        £   «.    d. 

an  affidavit,  and  inspecting  the  same 0     1     0         0     1     0 

On  an  application  to  search  an  index,  and  inspect 

a  pleading,  decree,  order  or  other  record,  unless 

otherwise  expressly  provided  for  by  any  act  of 

parliament  or  this  Order,  and  to  inspect  docu- 
ments deposited  for  safe  custody  or  production 

pursuant  to  an  order,  for  each  hour  or  part  of 

an  hour  occupied 0     2     6         0     2     6 

Not  exceeding  on  one  day 0  10     0        0  10     0 

Examination  of  Witnesses. 

For  every  witness  sworn  and  examined  by  an  ex- 
aminer or  other  officer  in  his  office,  including 
oath,  for  each  hour 0  10     0         0  10     0 

For  an  examination  of  witnesses  by  any  such 
officer  away  from  the  office  (in  addition  to 
reasonable  travelling  and  other  expenses),  per 
day 3     0     0         3     0     0 

The  officer  may  require  a  deposit  of  stamps  on  ac- 
count of  fees  and  a  deposit  of  money  on  account 
of  expenses,  which  may  probably  become  pay- 
able beyond  any  amount  paid  for  fees  and  ex- 
penses upon  the  examination,  and  the  officer  or 
his  clerk  taking  such  deposit  shall  thereupon 
make  a  memorandum  thereof  and  deliver  the 
same  to  the  party  making  the  deposit 

The  officer  may  also  require  an  undertaking,  in 
writing,  to  pay  any  further  fees  and  expenses 
which  may  become  payable  beyond  the  amount 
so  paid  and  deposited 

These  fees  are  not  to  apply  to  the  examination  of 
witnesses  for  the  purpose  of  any  inquiry,  taxa- 
tion of  costs,  or  other  proceeding  before  the 
officer 


Examination 
of  witnesses. 


Hearing. 

For  entering  or  setting  down,  or  re-entering  or 
re- setting  down  an  appeal  to  the  Court  of  Ap- 
peal, or  a  cause  for  trial  or  hearing  in  any  Court 
in  London  or  Middlesex,  or  at  any  assizes,  in- 
cluding a  demurrer,  special  case,  and  petition  of 
right,  but  not  any  other  petition,  nor  a  sum- 
mons adjourned  from  chambers    

For  a  certificate  of  an  associate  of  the  result  of 
trial     


1     0     0 


1     0     0 


Hearing, 


2     0     0 


1     0     0 
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Judgments, 
&c. 


Taxation  of 
costs. 


2     0 


0     6 


1     0     0 


0     5     0 


0     4     0 


0     1     0 


Judgments,  Deceees,  and  Oedees. 

Lower  Scale.  Higher  Scale. 
For  drawing1  up  and  entering  a  judgment,  or  a     £    t.    d.        £    s.  d. 

decree  or  decretal  order,  whether  on  the  original 

hearing  of  a  cause  or  on  further  consideration, 

including  a  cause  commenced   by  summons  at 

chambers,   and  an  order  on  the  hearing  of  a 

special  case  or  petition,  and  any  order  by  the 

Court  of  Appeal   0  10     0 

For  drawing  up   and   entering  any  other  order, 

whether  made  in  Court  or  at  chambers 0     3     0 

For  copy  of  a  plan,  map,  section,  drawing,  photo- 
graph, or  diagram,  required  to  accompany  any 

order,  the  actual  cost. 

Taxation  of  Costs. 
For    taxing   a  bill   of    costs  where  the    amount 

allowed  does  not  exceed  £8    0 

Where  the    amount    exceeds    £8,    for    every   £2 

allowed  or  a  fraction  thereof     0 

These  fees,  except  where  otherwise  provided,  shall 

be  taken  on  signing  the  certificate  or  on  the 

allowance  of  the  bill  of  costs,  as  taxed,  but  the 

fees  shall  be  due  and  payable  if  no  certificate 

or  allocatur  is  required  on  the  amount  of  the  bill 

as  taxed,  or  on  the  amount  of  such  part  thereof 

as  may  be  taxed,  and  the  solicitor  or  party  suing 

in  person  shall  in  such  case  cause  the  proper 

stamps  (the  amount  thereof  to  be  fixed  by  the 

officer)  to  be  impressed  on  or  affixed  to  the  bill 

of  costs. 
The  taxing  officer  may  require  a  deposit  of  stamps 

on  account  of  fees  before  taxation  not  exceeding 

the  fees  on  the  full  amount  of  the  costs  as  sub- 
mitted for  taxation,  and  the  officer  or  his  clerk 

on  taking  such  deposit  shall  make  a  memoran- 
dum thereof  on  the  bill  of  costs. 
For  a   certificate   or   allocatur  of  the   result,  not 

being  a  judgment    0     0     0         1     0     0 

The  58th  Rule  of  Order  V.  of  the  Chancery  Funds 

Consolidated  Rules,  1874,  shall  continue  in  force 

and  be  acted  upon  in  cases  to  which  it  is  appli- 
cable. 
On  a  commitment    0     5     0         0     5     0 

On  an  application  to  produce  judge's  notes  ....      050         050 
On  examining  and  signing  inrolments  of  decrees 

and  orders 3     0     0         3     0     0 
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In  the  Probate  Courts  writs  of  execution  are  only  re- 
sorted to  for  the  purpose  of  enforcing  decrees  or  orders 
made  by  the  Court  or  judge  for  the  payment  of  money  due 
for  costs  or  otherwise,  or  for  enforcing  compliance  with 
any  other  orders  of  the  Court  or  judge. 

"  Every  person  to  whom  any  sum  of  money  or  any  costs  When  fi.  fa. 
"  shall  be  payable  under  a  judgment,  shall  immediately  °srSueegl  may 
"  after  the  time  when  the  judgment  was  duly  entered,  be 
"  entitled  to  sue  out  one  or  more  writ  or  writs  of  fieri  facias 
"  or  one  or  more  writ  or  writs  of  elegit  to  enforce  payment 
"  thereof,  subject  nevertheless  as  follows : 

"  (a.)  If  the  judgment  is  for  payment  within  a  period 

"  therein  mentioned,  no  such  writ  as  aforesaid 

"  shall  be  issued  until  after  the  expiration  of 

"  such  period. 

"  (b.)  The  Court  or  judge  at  the  time  of  giving  judg- 

"  ment,  or  the  Court  or  a  judge  afterwards, 

"  may  give  leave  to  issue  execution  before,  or 

"  may  stay  execution  until  any  time  after  the 

"  expiration  of  the  periods  hereinbefore  pre- 

"  scribed."     Order  XLII.  E.  15. 

There  are  four  writs  to  which  a  person  who  is  entitled, 

under  a  decree  or  order  of  the  Court  or  judge,  to  payment 

of  a  sum  of  money,  may  have  recourse  primarily  for  the 

purpose  of  enforcing  payment-^-a  writ  of  fieri  facias,  of 

elegit,  of  sequestration,  and  of  attachment. 


Order  XLIII. 

Writs  of  Fieri  Facias  and  Elegit. 

"  Writs  of  fieri  facias  and  of  elegit  shall  have  the  same  Effect  of  fi.  fa. 
"  force  and  effect  as  the  like  writs  have  heretofore  had,  an   e  egl ' 
"  and  shall  be  executed  in  the  same  manner  in  which  the 
"  like  writs  have  heretofore  been  executed."     K.  1. 
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Sequestration 
how  to  issue. 


Effect. 


Writs  iu  aid 
of  writs  of  fi. 
fa.  or  eleg-it. 


On  a  judg- 
ment for 
land. 


Order  XLVII. 

JTrit  of  Sequestration. 

"  Where  any  person  is  by  any  judgment  directed  to  pay 
'  money  into  Court  or  to  do  any  other  act  in  a  limited 
'  time,  and  after  due  service  of  such  judgment  refuses  or 
'  neglects  to  obey  the  same  according  to  the  exigency 
'  thereof,  the  person  prosecuting  such  judgment  shall,  at 
'  the  expiration  of  the  time  limited  for  the  performance 
'  thereof,  be  entitled,  without  obtaining  any  order  for  that 
'  purpose,  to  issue  a  writ  of  sequestration  against  the  estate 
'  and  effects  of  such  disobedient  person.  Such  writ  of 
'  sequestration  shall  have  the  same  effect  as  a  writ  of 
'  sequestration  in  Chancery  has  heretofore  had,  and  the 
'  proceeds  of  such  sequestration  may  be  dealt  with  in  the 
'  same  manner  as  the  proceeds  of  writs  of  sequestration 
'  have  heretofore  been  dealt  with  by  the  Court  of  Chan- 
'  eery." 

For  attachments,  see  ante,  pp.  19 — 29. 

Writs  in  Aid. 

Where  the  objects  for  which  a  wait  of  fi.fu.  or  of  elegit 
has  been  issued  cannot  be  attained,  owing  to  the  nature  of 
the  property  of  the  defaulter,  or  to  a  nominal  change  in 
the  ownership  or  otherwise,  writs  in  aid  of  the  former  writs 
may  be  applied  for  and  obtained. 

"  Writs  of  venditioni  exponas,  distringas  nuper  vice  comitem, 
"  fieri  facias  de  bonis  eccksiasticis,  sequestrari  facias  de  bonis 
"  eccksiasticis,  and  all  other  writs  in  aid  of  a  writ  of  fieri 
"facias  or  of  elegit,  may  be  issued  and  executed  in  the 
"  same  cases  and  in  the  same  manner  as  heretofore. 
Order  XLIII.  E.  2. 

Order  XLYIII. 

Writ   of  Possession. 

"  A  judgment  that  a  party  do  recover  possession  of  any 

"  land  may  be  enforced  by  writ  of  possession  in  manner 

"  heretofore  used  in  actions  of  ejectment  in  the  Superior 

"  Courts  of  Common  Law."     E.  1. 
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"  Where  by  any  judgment  any  person  therein  named  is  Affidavit  to 
"  directed  to  deliver  up  possession  of  any  lands  to  some 
"  other  person,  the  person  prosecuting  such  judgment  shall, 
"  without  any  order  for  that  purpose,  "be  entitled  to  sue 
"  out  a  writ  of  possession  on  filing  an  affidavit  showing 
"  due  service  of  such  judgment,  and  that  the  same  has  not 
"  been  obeyed."     R.  2. 

Order  XLIX. 

Writ   of  Deliver//. 

"  A  writ  for  delivery  of  any  property  other  than  land  or  When  a  writ 
"  money  may  be  issued  and  enforced  in  the  manner  here-  ma   jssu^ 
"  tofore  in  use  in  actions  of  detinue  in  the  Superior  Courts 
"  of  Common  Law."     Order  XLIX. 

See  C.  L.  P.  Act,  1854,  s.  78. 

Writs. 

F.  la. 

Fieri  Facias  on  order  for  Costs. 
In  the  High  Court  of  Justice.  18     .  No.     . 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Between  ....     Plaintiff, 

and 

.     Defendant. 
Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff  of  greeting : 

We  command  you,  that  of  the  goods  and  chattels  of  in  your  bailiwick 

you  cause  to  be  made  the  sum  of  for  certain  costs  which  by  an  order 

of  Our  High  Court  of  Justice  dated  the  day  of  ,18       were 

ordered  to  be  paid  by  the  said  to  and  which  have  been  taxed 

and  allowed  at  the  said  sum,  and  interest  on  the  said  sum  at  the  rate  of 
4:1.  per  centum  per  annum  from  the  day  of  ,  18      ,  and  that 

you  have  the  said  sum  and  interest  before  us  in  our  said  Court,  imme- 
diately after  the  execution  hereof,  to  be  rendered  to  the  said  .  And  in 
what  manner  you  shall  have  executed  this  our  writ  make  appear  to  us 
immediately  after  the  execution  hereof.  And  have  there  then  this  writ. 
Witness,  ,  Lord  High  Chancellor  of  Great  Britain,  the  day 
of            ,  18     . 

Levy  £  and  £  for  costs  of  execution,  &c,  and  also  interest 

interest  on  £  at  4/.  per  centum  per  annum  from  the  day  of 


352  CONTENTIOUS  BUSINESS 

,18     ,  until  payment ;  besides  sheriff's  poundage,  officers'  fees, 
costs  of  levying,  and  all  other  legal  incidental  expenses. 


This  writ  was  issued  by  of  ,  agent  for  of  solici- 

tor   for  the 


The  is  a  and  resides  at  in  your  bailiwick. 


188     .     B.  No. 


APPENDIX  F. 

Forjis  of  "Writs. 
1.    Writ  of  Fieri  Facias. 

In  the  High  Court  of  Justice. 

Probate,  Divorce  and  Admiralty  Division. 
(Probate) 

Between  A.  B Plaintiff, 

and 
C.  D.  and  others      .         .     Defendants. 
Victoria,   by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 
To  the  sheriff  of  greeting. 

"We  command  you  that  of  the  goods  and  chattels  of  C.  D.  in  your 
bailiwick  you  cause  to  be  made  the  sum  of  £  and  also  interest 

thereon  at  the  rate  of  £  per  centum  per  annum  from  the  day 

of  *  which  said  sum  of  money  and  interest  were  lately  before  us  in 

our  High  Court  of  Justice  in  a  certain  action  [or  certain  actions,  as  the 
case  may  be~\  wherein  A.  B.  is  plaintiff  and  C.  D.  and  others  are  defen- 
dants [or  in  a  certain  matter  there  depending  intituled  ' '  In  the  matter  of 
E.  F."  as  the  case  may  be~]  by  a  judgment  [or  order,  as  the  case  may  be~]  of 
our  said  Court,  bearing  date  the  day  of  adjudged  [or  ordered, 

as  the  case  may  be]  to  be  paid  by  the  said  C.  D.  to  A.  B.,  together  with 
certain  costs  in  the  said  judgment  [or  order,  as  the  case  may  be~\  mentioned, 
and  which  costs  have  been  taxed  and  allowed  by  one  of  the  taxing  masters 
of  our  said  Court  at  the  sum  of  £  as  appears  by  the  certificate  of 

the  said  taxing  master,  dated  the  day  of  .     And  that  of  the 

goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  you  further  cause 
to  be  made  the  said  sum  of  £  [costs]  together  with  interest  thereon 

at  the  rate  of  Al.  per  centum  per  annum  from  the  day  of  ,t 

and  that  you  have  that  money  and  interest  before  us  in  our  said  Court 

*  Day  of  the  judgment  or  order,  or  day  on  which  money  directed  to  be 
paid,  or  day  from  which  interest  is  directed  by  the  order  to  run,  as  the 
case  may  be. 

t  The  date  of  the  certificate  of  taxation.  The  writ  must  be  so  moulded 
as  to  follow  the  substance  of  the  judgment  or  order. 
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immediately  after  the  execution  hereof  to  be  paid  to  the  said  A.  B.  in 
pursuance  of  the  said  judgment  [or  order,  as  the  case  may  be~\.  And  in 
what  manner  you  shall  have  executed  this  our  writ  make  appear  to  us 
in  our  said  Court  immediately  after  the  execution  thereof.  And  have 
there  then  this  writ. 
"Witness,  &c. 

2.   Writ  of  Elegit. 

188     .     B.  No.     . 
In  the  High  Court  of  Justice. 

Probate,  Divorce  and  Admiralty  Division. 
(Probate) . 

Between  A.  B Plaintiff, 

and 
C.  D.  and  others       .         .     Defendants. 
Victoria,  by  the  grace  of  -God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  the  sheriff  of  greeting. 

Whereas  lately  in  our  High  Court  of  Justice  in  a  certain  action  [or 
certain  actions,  as  the  case  may  be]  there  depending,  wherein  A.  B.  is 
plaintiff  and  C.  D  and  others  are  defendants  [or  in  a  certain  matter  there 
depending,  intituled  "In  the  matter  of  E.  F.,"  as  the  case  may  bc~] 
by  a  judgment  [or  order,  as  the  case  may  be"]  of  our  said  Court  made 
in  the  said  action  [or  matter,  as  the  case  may  be],  and  bearing  date 
the  day   of  ,   it   was  adjudged    [or   ordered,    as  the 

case  may  be]  that  C.  D.  should  pay  unto  A.  B.  the  sum  of  £  , 

together  with  interest  thereon  after  the  rate  of  £  per  centum  per 

annum  from  the  day  of  ,  together  also  with  certain  costs  as 

in  the  said  judgment  [or  order,  as  the  case  may  be]  mentioned,  and  which 
costs  have  been  taxed  and  allowed  by  one  of  the  taxing  masters  of 

our  said  Court,  at  the  sum  of  £  as  appears  by  the  certificate  of  the 

said  taxing  master,  dated  the  day  of  .      And  afterwards  the 

said  A.  B.  came  into  our  said  Court,  and  according  to  the  statute  in  such 
case  made  and  provided,  chose,  to  be  delivered  to  him  all  the  goods  and 
chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of 
the  plough,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments,  including  lands  and  hereditaments  of  copyhold  or 
customary  tenure,  in  your  bailiwick  as  the  said  CD.,  or  any  one  in  trust 
for  him,  was  seised  or  possessed  of  on  the  day  of  in  the  year  of  our 

Lord  *  or  at  any  time  afterwards,  or  over  which  the  said  C.  D.  on 

the  said  day  of  or  at  any  time  afterwards  had  any  disposing  power 

which  he  might  without  the  assent  of  any  other  person  exercise  for  his 
own  benefit,  to  hold  to  him  the  said  goods  and  chattels  as  his  proper 
goods  and  chattels,  and  to  hold  the  said  lands  tenements,  rectories, 
tithes,  rents  and  hereditaments  respectively,  according  to  the  nature  and 

*  The  day  on  which  the  judgment  or  order  was  made. 
T.  A    A 
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tenure  thereof,  to  him  and  to  his  assigns,  until  the  said  two  several  sums 
of  £  and  £  ,  together  with  interest  upon  the  said  sum  of 

£  ,  at  the  rate  of  £  per  centum  per  annum  from  the  said 

day  of  ,  and  on  the  said  sum  of  £  (costs)  at  the  rate  of  £4  per 

centum  per  annum  from  the  day  of  shall  have  been  levied. 

Therefore  we  command  you  that  without  delay  you  cause  to  be  delivered 
to  the  said  A.  B.  by  a  reasonable  price  and  extent  all  the  goods  and 
chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of 
the  plough,  and  also  all  such  lands  and  tenements  rectories,  tithes,  rents 
and  hereditaments,  including  lands  and  hereditaments  of  copyhold  or 
customary  tenure  in  your  bailiwick  as  the  said  C.  D.,  or  any  person  or 
persons  in  trust  for  him,  was  or  were  seised  or  possessed  of  on  the  said 
day  of  *  or  at  any  time  afterwards,  or  over  which  the  said 

C.  D.  on  the  said  day  of  ,*  or  at  any  time  af terwards  had  any 

disposing  power  which  he  might  without  the  assent  of  any  other  person, 
exercise  for  his  own  benefit,  to  hold  the  said  goods  and  chattels  to  the 
said  A.  B.,  as  his  proper  goods  and  chattels,  and  also  to  hold  the  said 
lands,  tenements,  rectories,  tithes  rents  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns  until 
the  said  two  several  sums  of  £  and  £  ,  together  with  interest 

as  aforesaid,  shall  have  been  levied.  And  in  what  manner  you  shall  have 
executed  this  our  writ  make  appear  to  us  in  our  Court  aforesaid,  imme- 
diately after  the  execution  thereof,  under  your  seals,  and  the  seals  of 
those  by  whose  oath  you  shall  make  the  said  extent  and  appraisement. 
And  have  there  then  this  writ. 
Witness  ourselves  at  Westminster,  &c. 

Writ  of  Yendentioni  Exponas. 

1875.    B.  No.     . 
In  the  High  Court  of  Justice. 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Between  A.  B.  .        .        .     Plaintiff, 

and 
C.  D.  and  others       .         .     Defendants. 
Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of   Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 
To  the  sheriff  of  greeting. 

Whereas  by  our  writ  we  lately  commanded  you  that  of  the  goods  and 
chattels  of  C.  D.  [here  recite  the  fieri  facias  to  the  end~\.     And  on  the 
day  of  you  returned  to  us  in  the  Division  of  our  High  Court 

of  Justice  aforesaid,  that  by  virtue  of  the  said  writ  to  you  directed  you 
had  taken  goods  and  chattels  of  the  said  C.  D.  to  the  value  of  the  money 
and  interest  aforesaid,  which  said  goods  and  chattels  remained  in  your 

*  The  day  on  which  the  decree  or  order  was  made. 
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hands  unsold  for  want  of  buyers.  Therefore  we,  being  desirous  that  the 
said  A.  B.  should  be  satisfied  his  money  and  interest  aforesaid,  command 
you  that  you  expose  to  sale  and  sell,  or  cause  to  be  sold,  the  goods  and 
chattels  of  the  said  C.  D.,  by  you  in  form  aforesaid  taken,  and  every  part 
thereof,  for  the  best  price  that  can  be  gotten  for  the  same,  and  have  the 
money  arising  from  such  sale  before  us  in  our  said  Court  of  Justice  im- 
mediately after  the  execution  hereof,  to  be  paid  to  the  said  A.  B.  And 
have  there  then  this  writ. 

Witness  ourself  at  Westminster,  the  day  of  in  the 

year  of  our  reign. 


4.    Writ  of  Fieri  Facias  cle  Bonis  Eccksiasticis. 

1875.     B.  No.      . 
In  the  High  Court  of  Justice. 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Between  A.  B Plaintiff, 

and 
C.  D.  and  others       .         .     Defendants. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith  :  To  the  Rig-ht  Reverend 
Father  in  God  [John]  by  Divine  permission  Lord  Bishop  of  greet- 

ing :  We  command  you,  that  of  the  ecclesiastical  goods  of  C.  D.,  clerk  in 
your  diocese,  you  cause  to  be  made  £  which  lately  before  us  in  our 

High  Court  of  Justice  in  a  certain  action  [or  certain  actions,  as  the  case 
may  be']  wherein  A.  B.  is  plaintiff  and  C.  D.  is  defendant  [or  in  a  certain 
matter  there  depending,  intituled  "  Iu  the  matter  of  E.  F."  as  the  case 
may  be],  by  a  judgment  [or  order,  as  the  case  may  be]  of  our  said  Court 
bearing  date  the  day  of  ,  was  adjudged  [or  ordered,  as  the  case 

may  be]  to  be  paid  by  the  said  C.  D.  to  the  said  A.  B.,  together  with  in- 
terest on  the  said  sum  of  at  the  rate  of  £  per  centum  per 
annum,  from  the  day  of  ,  and  have  that  money,  together  with 
such  interest  as  aforesaid,  before  us  in  our  said  Court  immediately  after 
the  execution  hereof,  to  be  rendered  to  the  said  A.  B.,  for  that  our  sheriff 
of  returned  to  us  in  our  said  Court  on  [or  "  at  a  day  now  past"] 
that  the  said  C.  D.  had  not  any  goods  or  chattels  or  any  lay  fee  in  his 
bailiwick  whereof  he  could  cause  to  be  made  the  said  £  and  interest 
aforesaid  or  any  part  thereof,  and  that  the  said  C.  D.  was  a  beneficed 
clerk  (to  wit)  rector  of  rectory  [or  vicar  of  the  vicarage]  and  parish 
church  of  in  the  said  sheriff's  county,  and  within  your  diocese  [as 
iu  the  return],  and  in  Avhat  manner  you  shall  have  executed  this  our  writ 
make  appear  to  us  in  our  said  Court  immediately  after  the  execution 
hereof,  and  have  you  there  then  tliis  writ. 

Witness  ourself  at  Westminster,  the  day  of  ,  in  the  year  of 

our  Lord 

A    A    2 
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5.    Writ  of  Fieri  Facias  to  the  Archbishop  de  bonis  Fcclcsiasticis  during  the 
vacancy  of  a  Bishop's  See. 

Victoria,  [&c.  as  in  the  preceding  form']  :  To  the  Right  Reverend 
Father  in  God  [John]  by  Divine  Providence  Lord  Archbishop  of  Canter- 
bury, Primate  of  all  England  and  Metropolitan,  greeting :  We  command 
you,  that  of  the  ecclesiastical  goods  of  C.  D.,  clerk  in  the  diocese  of 
which  is  within  the  province  of  Canterbury,  as  ordinary  of  that 
church,  the  episcopal  see  of  now  being  vacant,  you  cause  to  be 

made  [&c,  conclude  as  in  the  preceding  form']. 

6.    Writ  of  Sequeslrari  Facias  de  bonis  Ecclesiasticis. 

1875.     B.  No. 
In  the  High  Court  of  Justice. 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Between  A  B Plaintiff, 

and 
C.  D.  and  others  .         .     Defendants. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith :  To  the  Right  Reverend  Father 
in  God    [John]  by  Divine  permission  Lord  Bishop  of  greeting : 

Whereas  we  lately  commanded  our  sheriff  of  that  he  should  omit 

not  by  reason  of  any  liberty  of  his  county,  but  that  he  should  enter  the 
same,  and  cause  [to  be  made,  if  after  the  return  to  a  fieri  facias,  or 
delivered,  if  after  the  return  to  an  elegit,  §c.,  and  in  either  case  recite  the 
former  u-ril].     And  whereupon  our  said  sheriff  of  on  [or  "  at 

a  day  past "]  returned  to  us  in  the  Division  of  our  said  Court  of 

Justice,  that  the  said  C.  D.  was  a  beneficed  clerk;  that  is  to  say,  rector 
of  the  rectory  [or  vicar  of  the  vicarage]  and  parish  church  of  in 

the  county  of  ,  and  within  your  diocese,  and  that  he  had  not  any 

goods  or  chattels,  or  any  lay  fee  in  his  bailiwick  [here  follow  the  words  of 
the  sheriff's  return].  Therefore,  we  command  you  that  you  enter  into 
the  said  rectory  [or  vicarage]  and  parish  church  of  ,  and  take  and 

sequester  the  same  into  your  possession,  and  that  you  hold  the  same  in 
your  possession  until  you  shall  have  levied  the  said  £  and  interest 

aforesaid,  of  the  rents,  tithes,  rent-charges  in  lieu  of  tithes,  oblations, 
obventions,  fruits,  issues,  and  profits  thereof,  and  other  ecclesiastical 
goods  in  your  diocese  of  and  belonging  to  the  said  rectory  [or  vicarage] 
and  parish  church  of  ,  and  to  the  said  CD.  as  rector  [or  vicar] 

thereof  to  be  rendered  to  the  said  A.  B.,  and  what  you  shall  do  therein 
make  appear  to  us  in  our  said  Court  immediately  after  the  execution 
hereof,  and  have  you  there  then  this  writ. 

Witness  ourself  at  Westminster,  the  day  of  in  the  year  of 

our  Lord 


, 
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7.    Writ  of  Possession. 


187  .     B.  No. 


In  the  High  Court  of  Justice. 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Between  A.  B.       .         .         .         .     Plaintiff, 
and 
C.  D.  and  others     .         .     Defendants. 

Victoria,  to  the  sheriff  of  ,  greeting:     Whereas  lately  in 

our  High  Court  of  Justice,  by  a  judgment  of  the  division  of  the 

same  Court  [A.  B.  recovered]  or  [E.  F.  was  ordered  to  deliver  to  A.  B.] 
possession  of  all  that  with  the  appurtenances  in  your  bailiwick  : 

Therefore,  we  command  you  that  you  omit  not  by  reason  of  any  liberty 
of  your  county,  but  that  you  enter  the  same,  and  without  delay  you 
cause  the  said  A.  B.  to  have  possession  of  the  said  land  and  premises 
with  the  appurtenances.  And  in  what  manner  you  have  executed  this 
our  writ  make  appear  to  the  judges  of  the  Division  of  our  High 

Court  of  Justice  immediately  after  the  execution  hereof,  and  have  you 
there  then  this  writ. 

Witness,  &c. 


8.   Writ  of  Delivery. 


187  .    B.  No. 


In  the  High  Court  of  Justice. 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Between  A.  B Plaintiff, 

and 
C.  D.  and  other        .         .     Defendants. 
Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff  of  greet- 

ing :  We  command  you,  that  without  delay  you  cause  the  following 
chattels,  that  is  to  say  [here  enumerate  the  chattels  recovered  by  the  judgment 
for  the  return  of  which  execution  has  been  ordered  to  issue'],  to  be  returned  to 
A.  B.,  which  the  said  A.  B.  lately  in  our  recovered  against  C.  D. 

[or  C.  D.  was  ordered  to  deliver  to  the  said  A.  B.]  in  an  action  in  the 
division  of  our  said  Court.  And  we  further  command  you,  that  if  the 
said  chattels  cannot  be  found  in  your  bailiwick,  you  distrain  the  said 
C.  D.  by  all  his  lands  and  chattels  in  your  bailiwick,  so  that  neither  the 
said  C.  D.  nor  any  one  for  him  do  lay  hands  on  the  same  until  the  said 
C.  D.  render  to  the  said  A.  B.  the  said  chattels ;  and  in  what  manner 
you  shall  have  executed  this  our  writ  make  appear  to  the  judges  of  the 
Division  of  our  High  Court  of  Justice,  immediately  after  the  exe- 
cution hereof,  and  have  you  there  then  this  writ. 
Witness,  &c. 
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Tho  like,  but  instead  of  a  Distress  until  the  Chattel  is  returned,  com- 
manding the  Sheriff  to  levy  on  Defendant's  Goods  the  assessed  Value 
of  it. 
[Proceed  as  in  the  preceding  form  until  the  *,  and  then  thus  :]  And  we 
further  command  you,  that  if  the  said  chattels  cannot  be  found  in  your 
bailiwick,  of  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick 
you  cause  to  be  made  £  [the  assessed  value  of  the  chattels'],  and  in 

what  manner  you  shall  have  executed  this  our  writ  make  appear  to  the 
judges  of  the  Division  of  our  High  Court  of  Justice  at  Westminster 

immediately  after  the  execution  hereof,  and  have  you  there  then  this 
writ. 
"Witness,  &c. 

9.    Writ  of  Attachment 

18     .     B.  No.      . 
In  the  High  Court  of  Justice. 

Probate,  Divorce  and  Admiralty  Division. 
(Probate). 

Between  A.  B.  .         .         .     Plaintiffs, 

and 
CD.  and  others     .        .    Defendants. 
Victoria,  &c. 

To  the  sheriff  of  ,  greeting  : 

We  command  you  to  attach  C.  D.  so  as  to  have  him  before  us  in  the 
Division  of  our  High  Court  of  Justice  wheresoever  the  said  Court 
shall  then  be,  there  to  answer  to  us,  as  well  touching  a  contempt  which 
he  it  is  alleged  hath  committed  against  us,  as  also  such  other  matters  as 
shall  be  then  and  there  laid  to  his  charge,  and  further  to  pert orm  and 
abide  such  order  as  our  said  Court  shall  make  in  this  behalf,  and  hereof 
fail  not,  and  bring  this  writ  with  you. 
Witness,  &c. 

10.    Writ  of  Sequestration. 

18     .     B.  No.      . 
In  the  High  Court  of  Justice. 

Probate,  Divorce  and  Admiralty  Division. 
(Probate.) 

Between  A.  B Plaintiff, 

and 
C.  D.  and  others      .        .     Defendants. 
Victoria,  &c. 

To  [names  of  not  less  than  four  Commissioners']  greeting: 
Whereas  lately  in  the  Division  of  our  High  Court  of  Justice  in 

a  certain  action  there  depending,  wherein  A.  B.  is  plaintiff  and  C.  D. 
and  others  are  defendants  [or,  in  a  certain  matter  then  depending-,  in- 
tituled "  In  the  matter  of  E.  F.,"  as  the  case  may  be]  by  a  judgment  [or 
order,  as  the  case  may  be]  of  our  said  Court  made  in  the  said  action  [or 
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matter],  and  bearing  date  the  day  of  ,18      ,  it  was  ordered 

that  the  C.  D,  should  [pay  into  Court  to  the  credit  of  the  said  action  the 
sum  of  £  ,  or  as  the  case  may  be'].     Know  ye,  therefore,  that  we, 

in  confidence  of  your  prudence  and  fidelity,  have  given,  and  by  these 
presents  do  give  to  you,  or  any  three  or  two  of  you,  full  power  and 
authority  to  enter  upon  all  the  messuages,  lands,  tenements,  and  real 
estate  whatsoever  of  the  said  C.  D.,  and  to  collect,  receive,  and  sequester 
into  your  hands  not  only  all  the  rents  and  profits  of  his  said  messuages, 
lands,  tenements,  and  real  estate,  but  also  all  his  goods,  chattels,  and 
personal  estates  whatsoever ;  and  therefore  we  command  you,  any  three 
or  two  of  you,  that  you  do  at  certain  proper  and  convenient  days  and 
hours,  go  to  and  enter  upon  all  the  messuages,  lands,  tenements,  and 
real  estates  of  the  said  C.  D.,  and  that  you  do  collect,  take,  and  get  into 
your  hands  not  only  the  rents  and  profits  of  his  said  real  estate,  but  also 
all  his  goods,  chattels,  and  personal  estate,  and  detain  and  keep  the  same 
under  sequestration  in  your  hands  until  the  said  C.  D.  shall  [pay  into 
Court  to  the  credit  of  the  said  action  the  sum  of  £  ,  or  as  the  case 

may  be]  clear  his  contempt,  and  our  said  Court  make  other  order  to  the 
contrary. 
Witness,  &c. 

Order  XLII. 
Execution. 

"  A  judgment  for  the  recovery  by  or  payment  to  any  Judgment  for 
"  person  of  money  may  be  enforced  by  any  of  the  modes  money?''  ° 
"  by  which  a  judgment  or   decree  for  the   payment   of 
"  money  of  any  Court  whose  jurisdiction  is  transferred  by 
"  the  said  Act  might  have  been  enforced  at  the  time  of 
"  the  passing  thereof."     E>.  1. 

"  A  judgment  for  the  payment  of  money  into  Court  may  Judgment  for 
"  be  enforced  by  writ  of  sequestration,  or  in  cases  in  which  Coujt?n  m  ° 
"  attachment  is  authorized  by  law,  by  attachment."    E.  2. 

"  A  judgment  for  the  recovery  or  for  the  delivery  of  the  Judgment  for 
"  possession  of  land  may  be  enforced  by  writ  of  posses-  delivery  of 
"  sion."     R.  3.  land- 

"A  judgment  for  the  recovery  of  any  property  other 
"  than  land  or  money  may  be  enforced  : 

"  By  writ  for  delivery  of  the  property : 

"  By  writ  of  attachment : 

"  By  writ  of  sequestration."     R.  4. 
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Judgment  re-       "A  judgment  requiring  any  person  to  do  any  act  other 
oneto^dcTor      "  than  the  payment  of  money,  or  to  abstain  from  doing 

abstain  from     »  anything,  may  be  enforced  by  writ  of  attachment,  or  by 
doing  any-  "       .       .  ,,      -!-,►. 

thing.  committal.       li.  o. 

Meaning  of  "In  these  rules  the  term  '  writ  of  execution  '  shall  in- 

cution  and"      "  dude  writs  of  fieri  facias,  capias,  elegit,  sequestration, 

issuing  exe-      «  ancl  attachment,  and  all  subsequent  writs  that  may  issue 

"  for  giving  effect  thereto.     And  the  term  '  issuing  execu- 

"  '  tion  against  any  party '  shall  mean  the  issuing  of  any 

"  such  process  against  his  person  or  property  as  under  the 

"  preceding  rules  of  this  Order  shall  be  applicable  to  the 

"  case."     K.  6. 

Judgment  for       "  "Where  a  judgment  is  to  the  effect  that  any  party  is 

relief .  "  entitled  to  any  relief  subject  to  or  upon  the  fulfilment  of 

"  any  condition  or  contingency,  the  party  so  entitled  may, 

"  upon  the  fulfilment  of  the  condition  or  contingency,  and 

"  demand  made  upon  the  party  against  whom  he  is  entitled 

"  to  relief,  apply  to  the  Court  or  a  judge  for  leave  to  issue 

"  execution  against  such  party.     And  the  Court  or  judge 

"  may,  if  satisfied  that  the  right  to  relief  has  arisen  accord- 

"  ing  to  the  terms  of  the  judgment,  order  that  execution 

"  issue  accordingly,  or  may  direct  that  any  issue  or  ques- 

"  tion  necessary  for  the  determination  of  the  rights  of  the 

"  parties  be  tried  in  any  of  the  ways  in  which  questions 

"  arising  in  an  action  may  be  tried."     R.  7. 

Judgment  "  Where  a  judgment  is  against  partners  in  the  name  of 

partners.  "  the  firm,  execution  may  issue  in  manner  following  : 

"  (a)  Against  any  property  of  the  partners  as  such : 

"  (b)  Against   any  person  who   has  admitted   on   the 

"  pleadings  that  he  is,  or  has  been  adjudged  to 

"bea  partner : 

"  (c)  Against  any  person  who  has  been  served,  as  a 

"  partner,  with,  the  writ  of  summons,  and  has 

"  failed  to  appear. 

"  If  the  party  who  has  obtained  judgment  claims  to  be 

"  entitled  to  issue  execution  against  any  other  person  as 

"  being  a  member  of  the  firm,  he  may  apply  to  the  Court 
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"or  a  judge  for  leave  so  to  do ;  and  the  Court  or  judge 
"  may  give  such  leave  if  the  liability  be  not  disputed,  or  if 
"  such  liability  be  disputed,  may  order  that  the  liabilit}^  of 
"  such  person  be  tried  and  determined  in  any  manner  in 
"  which  any  issue  or  question  in  an  action  may  be  tried 
"  and  determined."     R.  8. 

"  No  writ  of  execution  shall  be  issued  without  the  pro-  Documents 
"  duction  to  the  officer  by  whom  the  same  should  be  issued,  d°ucedP1° 
"  of  the  judgment  upon  which  the  writ  of  execution  is  to 
"  issue,  or  an  office  copy  thereof,  showing  the  date  of  entry. 
"  And  the  officer  shall  be  satisfied  that  the  proper  time  has 
"  elapsed  to  entitle  the  judgment  creditor  to  execution." 
R.  9. 

"  No  writ  of  execution  shall  be  issued  without  the  party  Precipe  for 
"  issuing  it,  or  his  solicitor,  filing  a  prcecipe  for  that  pur-  wn 
"  pose.  The  praecipe  shall  contain  the  title  of  the  action, 
"  the  reference  to  the"  record,  the  date  of  the  judgment, 
"  and  of  the  order,  if  any,  directing  the  execution  to  be 
"  issued,  the  names  of  the  parties  against  whom,  or  of  the 
"  firms  against  whose  goods,  the  execution  is  to  be  issued ; 
"  and  shall  be  signed  by  or  on  behalf  of  the  solicitor  of 
"  the  party  issuing  it,  or  by  the  party  issuing  it,  if  he  do 
"  so  in  person.  The  forms  in  Appendix  (E.)  hereto  may 
"  be  used,  with  such  variations  as  circumstances  may  re- 
"  quire."     E.  10. 

"  Every  writ  of  execution  shall  be  endorsed  with  the  Indorsement 
"  name  and  place  of  abode  or  office  of  business  of  the  addresToT" 
"  solicitor   actually  suing   out   the    same,   and  when  the  solicitor, 
"  solicitor  actually  suing  out  the  writ  shall  sue  out  the  or  person. 
"  same  as  agent  for  another  solicitor,  the  name  and  place 
"  of  abode  of  such  other  solicitor  shall  also  be  indorsed 
"  upon  the  writ ;  and  in  case  no  solicitor  shall  be  employed 
"  to  issue  the  writ,  then  it  shall  be  indorsed  with  a  memo- 
"  randum  expressing  that  the  same  has  been  sued  out  by 
"  the  plaintiff  or  defendant  in  person,  as  the  case  may  be, 
"  mentioning  the  city,  town,  or  parish,  aud  also  the  name 
"  of  the  hamlet,  street,  and  number  of  the  house  of  such 
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"  plaintiff's  or  defendant's  residence,  if  any  such  there 
"  be."     E.  11. 

"  Every  writ  of  execution  shall  bear  date  of  the  day  on 
"  which  it  is  issued.  The  forms  in  Appendix  (F. )  hereto 
"  may  be  used,  with  such  variations  as  circumstances  may 
"  require."     E.  12. 

"  In  every  case  of  execution  the  party  entitled  to  execu- 
"  tion  may  levy  the  poundage,  fees,  and  expenses  of 
"  execution,  over  and  above  the  sum  recovered."     E.  13. 

"  Every  writ  of  execution  for  the  recovery  of  money 
"  shall  be  indorsed  with  a  direction  to  the  sheriff,  or  other 
"  officer  or  person  to  whom  the  writ  is  directed,  to  levy  the 
"  money  really  due  and  payable  and  sought  to  be  reco- 
"  vered  under  the  judgment,  stating  the  amount,  and  also 
"  to  levy  interest  thereon,  if  sought  to  be  recovered,  at  the 
"  rate  of  4/.  per  cent,  per  annum  from  the  time  when  the 
"  judgment  was  entered  up,  provided  that  in  cases  where 
"  there  is  an  agreement  between  the  parties  that  more 
'•  than  41.  per  cent,  interest  shall  be  secured  by  the  judg- 
"  ment,  then  the  indorsement  may  be  accordingly  to  levy 
"  the  amount  of  interest  so  agreed."     E.  14. 

"  A  writ  of  execution  if  unexecuted  shall  remain  in  force 
"  for  one  year  only  from  its  issue,  unless  renewed  in  the 
"  manner  hereinafter  provided;  but  such  writ  may,  at  any 
"  time  before  its  expiration,  by  leave  of  the  court  or  a 
"  judge,  be  renewed,  by  the  party  issuing  it,  for  one  year 
"  from  the  date  of  such  renewal,  and  so  on  from  time  to 
"  time  during  the  continuance  of  the  renewed  writ,  either 
"  by  being  marked  with  a  seal  of  the  court  bearing  the 
"  date  of  the  day,  month,  and  year  of  such  renewal,  or  by 
"  such  party  giving  a  written  notice  of  renewal  to  the 
"  sheriff,  signed  by  the  party  or  his  attorney,  and  bearing 
"  the  like  seal  of  the  court ;  and  a  writ  of  execution  so 
"  renewed  shall  have  effect,  and  be  entitled  to  priority, 
"  according  to  the  time  of  the  original  delivery  thereof." 
E.  16. 

"  The  production  of  a  writ  of  execution,  or  of  the  notice 
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"  renewing  the  same,  purporting  to  be  marked  with  such 
"  seal  as  in  the  last  preceding  rule  mentioned,  showing  the 
"  same  to  have  been  renewed,  shall  be  sufficient  evidence 
"  of  its  having  been  so  renewed."     E.  17. 

"  As  between  the  original  parties  to  a  judgment,  execu-  Execution 
"  tion  may  issue  at  any  time  within  six  years  from  the  years  of  * 
"  recovery  of  the  judgment."     E.  18.  judgment. 

"  Where  six  years  have  elapsed  since  the  judgment,  or  Execution 
"  any  change  has  taken  place  by  death  or  otherwise  in  the  years  with 
"  parties  entitled  or  liable  to  execution,  the  party  alleging  leave- 
"  himself  to  be  entitled  to  execution  may  apply  to  the 
"  Court  or  a  judge  for  leave  to  issue  execution  accordingly. 
"  And  such  Court  or  judge  may,  if  satisfied  that  the  party 
"  so  applying  is  entitled  to  issue  execution,  make  an  order 
"  to  that  effect,  or  may  order  that  any  issue  or  question 
"  necessary  to  determine  the  rights  of  the  parties,  shall  be 
"  tried  in  any  of  the  ways  in  which  any  question  in  an 
"  action  may  be  tried.     And  in  either  case  such  Court  or 
"  judge  may  impose  such  terms,  as  to  costs  or  otherwise,  as 
"  shall  seem  just."     E.  19. 

"  Every  order  of  the  Court  or  a  judge,  whether  in  an  Execution 
"  action,  cause,  or  matter,  may  be  enforced  in  the  same 
"  manner  as  a  judgment  to  the  same  effect."     E.  20. 

"  In  cases  other  than  those  mentioned  in  Eule  18  any  Execution  by 
"  person  not  being  a  party  in  an  action,  who  obtains  any  person  not 
"  order  or  in  whose  favour  any  order  is  made,  shall  be  en-  a  Par*y- 
"  titled  to  enforce  obedience  to  such  order  by  the  same 
"  process  as  if  he  were  a  party  to  the  action  ;  and  any  per- 
"  son  not  being  a  party  in  an  action,  against  whom  obe- 
"  dience  to  any  judgment  or  order  may  be  enforced,  shall 
"  be  liable  to  the  same  process  for  enforcing  obedience  to 
"  such  judgment  or  order  as  if  he  were  a  party  to  the 
"  action."     E.  21. 

"  No  proceeding  by  audita  querela  shall  hereafter  be  Stay  of  exe- 
"  used;  but  any  party  against  whom  judgment  has  been 
"  given  may  apply  to  the  Court  or  a  judge  for  a  stay  of 
"  execution  or  other  relief  against  such  judgment,  upon 
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"  the  ground  of  facts  which  have  arisen  too  late  to  be 
"  pleaded ;  and  the  Court  or  judge  may  give  such  relief 
"  and  upon  such  terms  as  may  be  just."     R.  22. 

"  Nothing  in  any  of  the  rules  of  this  order  shall  take 
"  away  or  curtail  any  right  heretofore  existing  to  enforce 
"  or  give  effect  to  any  judgment  or  order  in  any  manner 
"  or  against  any  person  or  property  whatsoever."     R>.  23. 

"  Nothing  in  this  order  shall  affect  the  order  in  which 
"  writs  of  execution  may  be  issued."     B.  24. 


Application 
for  exonera- 
tion of  judg- 
ment debtor. 


Order  attach- 
ing debts. 

Order  nisi  on 
garnishee. 


Order  XLV. 

Attachment  of  Debts, 

"  Where  a  judgment  is  for  the  recovery  by  or  payment 
to  any  person  of  money,  the  party  entitled  to  enforce  it 
may  apply  to  the  Court  or  a  judge  for  an  order  that  the 
judgment  debtor  be  orally  examined  as  to  whether  any 
and  what  debts  are  owing  to  him,  before  an  officer  of  the 
Court,  or  such  other  person  as  the  Court  or  judge  shall 
appoint  ;  and  the  Court  or  judge  may  make  an  order  for 
the  examination  of  such  judgment  debtor,  and  for  the 
production  of  any  books  or  documents."  R.  1. 
"  The  Court  or  a  judge  may,  upon  the  ex  parte  applica- 
tion of  such  judgment  creditor,  either  before  or  after  such 
oral  examination,  and  upon  affidavit  by  himself  or  his 
solicitor  stating  that  judgment  has  been  recovered,  and 
that  it  is  still  unsatisfied,  and  to  what  amount,  and  that 
any  other  person  is  indebted  to  the  judgment  debtor,  and 
is  within  the  jurisdiction,  order  that  all  debts  owing  or 
accruing  from  such  third  person  (hereinafter  called  the 
garnishee)  to  the  judgment  debtor  shall  be  attached  to 
answer  the  judgment  debt ;  and  by  the  same  or  any 
subsequent  order  it  may  be  ordered  that  the  garnishee 
shall  appear  before  the  Court  or  a  judge  or  an  officer 
of  the  Court,  as  such  Court  or  judge  shall  appoint,  to 
show  cause  why  he  should  not  pay  the  judgment  creditor 
the  debt  due  from  him  to  the  judgment  debtor,  or  so 
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much,  thereof  as  may  be  sufficient  to  satisfy  the  judgment 
debt."     R.  2. 

"  Service  of  an  order  that  debts  due  or  accruing  to  the  Service  of 
judgment  debtor  shall  be  attached,  or  notice  thereof  to  o-amishee. 
the  garnishee,  in  such  manner  as  the  Court  or  judge  shall 
direct  shall  bind  such  debts  in  his  hands."     R.  3. 
"  If  the  garnishee  does  not  forthwith  pay  into  Court  the  Order  for 
amount  due  from  him  to  the  judgment  debtor,  or  an  a~o-ainst  "-ar- 
amount  equal  to  the  judgment  debt,  and  does  not  dis-  nisnee- 
pute  the  debt  due  or  claimed  to  be  due  from  him  to  the 
judgment  debtor,  or  if  he  does  not  appear  upon  sum- 
mons, then  the  Court  or  judge  may  order  execution  to 
issue,  and  it  may  issue  accordingly,  without  any  previous 
writ  or  process,  to  levy  the  amount  due  from  such  gar- 
nishee, or  so  much  thereof  as  may  be  sufficient  to  satisfy 
the  judgment  debt."     R.  4. 

"  If  the  garnishee  disputes  his  liability,  the  Court  or  Issue  if  gar- 
judge,  instead  of  making  an  order  that  execution  shall  ™tesij^" 
issue,  may  order  that  any  issue  or  question  necessary  for  bility. 
determining  his  liability  be  tried  or  determined  in  any 
manner  in  which  any  issue  or  question  in  an  action  may 
be  tried  or  determined."     R.  5. 

"  Whenever  in  proceedings  to  obtain  an  attachment  of  Order  for 
debts  it  is  suggested  by  the  garnishee  that  the  debt  sought  to  ap^a^°n 
to  be  attached  belongs  to  some  third  person,  or  that  any 
third  person  has  a  lien  or  charge  upon  it,  the  Court  or 
judge  may  order  such  third  person  to  appear,  and  state 
the  nature  and  particulars  of  his  claim  upon  such  debt." 
R.  6. 

"After  hearing  the   allegations   of   such  third  person  Proceedings 
"  under  such  order,  and  of  any  other  person  whom  by  the  ™  !j£j° jf"11 ., 
"  same  or  any  subsequent  order  the  Court  or  judge  may  sons. 
"  order  to  appear,  or  in  case  of  such  third  person  not  ap- 
"  pearing  when  ordered,  the  Court  or  judge  may  order 
"  execution  to  issue  to  levy  the  amount  due  from  such 
"  garnishee,  or  any  issue  or  question  to  be  tried  or  deter- 
"  mined  according  to  the  preceding  rules  of  this  order,  and 


3C6  CONTENTIOUS    BUSINESS 

"  may  bar  the  claim  of  such,  third  person,  or  make  such 
"  other  order  as  such  Court  or  judge  shall  think  fit,  upon 
"  such  terms,  in  all  cases,  with  respect  to  the  lien  or  charge 
"  (if  any)  of  such  third  person,  and  to  costs,  as  the  Court 
"  or  judge  shall  think  just  and  reasonable."     R.  7. 

Discharge  of  "Payment  made  by  or  execution  levied  upon  the 
"  garnishee  under  any  such  proceeding  as  aforesaid,  shall 
"be  a  valid  discharge  to  him  as  against  the  judgment 
"  debtor,  to  the  amount  paid  or  levied,  although  such  pro- 
"  ceeding  may  be  set  aside,  or  the  judgment  reversed." 
E.  8. 

Debt  attach-  "  There  shall  be  kept  by  the  proper  officer  a  debt  attach  - 
"  ment  book,  and  in  such  book  entries  shall  be  made  of  the 
"  attachment  and  proceedings  thereon,  with  names,  dates, 
"  and  statements  of  the  amount  recovered,  and  otherwise  ; 
"  and  copies  of  any  entries  made  therein  may  be  taken  by 
"  any  person  upon  application  to  the  proper  officer."  R.  9. 

Costs.  "  The  costs  of  any  application   for  an  attachment  of 

"  debts,  and  of  any  proceedings  arising  from,  or  incident 
"  to  such  application,  shall  be  in  the  discretion  of  the  Court 
"  or  a  judge."     R.  10. 

Order  XLVI. 

Charging  of  Stock  or  Shares  and  Distringas. 

Charging  "  An  order  charging  stock  or  shares  may  be  made  by 

order.  a  anv.  Divisional  Court  or  by  any  judge,  and  the  proceed- 

"  ings  for  obtaining  such  order  shall  be  such  as  are  directed, 
"  and  the  effect  shall  be  such  as  is  provided  by  1  &  2  Yict. 
"  c.  110,  ss.  14  and  15,  and  3  &  4  Vict.  c.  82,  s.  1."    R.  1. 
Distringas.  "  Any  person  claiming  to  be  interested  in   any  stock 

"  transferable  at  the  bank  of  England  standing  in  the 
"  name  of  any  other  person  may  sue  out  a  writ  of  dis- 
"  tringas  pursuant  to  the  statute  5  Viet.  c.  8,  as  heretofore. 
"  Such  writ  to  be  issued  out  of  any  office  of  the  High  Court 
"  in  London,  where  writs  of  summons  are  issued."     R.  2. 
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Order  XLVI.  (App.  1880). 

"  Order  XLVI.  rule  2,  is  hereby  annulled,  and  no  writ  Writ  of  dis- 

of  distringas  shall  hereafter  be  issued  under  the  act  5  Yict.  £J2f as  not  to 

C.  5,  S.  5."      E.  21.  Order  XLVI. 

.  R   2a 

"  In  the  following  rules  of  this  order  the  expression     '     '. 

.  °  n     t       Meaning-  of 

'company     includes  the  governor  and  company  of  the  "company" 
bank  of  England  and  any  other  public  company,  whether  j^der  XLVI 
incorporated  or  not,  to  which  5  Yict.  c.  5,  s.  5,  applies  K-  3. 
and  the  expression  '  stock '  includes   shares,  securities, 
and  money."     R.  22. 

"  Any  person  claiming  to  be  interested  in  any  stock  Filing-  and 
standing  in  the  books  of  a  company  may,  on  making  an  affidavit  and 
affidavit  in  or  to  the  effect  of  the  form  B.  28  in  the  notice  asto 

stock, 
schedule  hereto,  and  on  filing  the  same  in  the  central  Order  XLVI. 

office  with  a  notice  in  or  to  the  effect  of  the  form  B.  23  R-  4- 

in  the  same  schedule  annexed  thereto,  and  on  procuring 

an  office  copy  of  the  affidavit  and  a  duplicate  of  the  filed 

notice  authenticated  by  the  seal  of  the  central  office,  serve 

the  office  copy  and  duplicate  notice  on  the  company." 

E.  23. 

"  There  shall  be  appended  to  the  affidavit  a  note  stating  Affidavit  to 

'  the  person  on  whose  behalf  it  is  filed,  and  to  what  address  o/claimant88 

'  notices  (if  any)  for  that  person  are  to  be  sent.     All  such  Order  XLVI. 

'  notices  shall  be  deemed  to  have  been  duly  sent  if  sent 

'  through  the  post  by  a  prepaid  letter  directed  to  that  per- 

'  son  at  the  address  so  stated  or  at  any  such  substituted 

'  address  as  hereinafter  mentioned,  whether  the  person  to 

'  whom  the  notice  is  sent  is  living  or  not."     R.  24. 

"  The  address  so  stated  may,  from  time  to  time,  be  Alteration 

'  altered  by  the  person  by  or  on  whose  behalf  the  affidavit  Order  XLVI. 

'  is  filed,  but  all  notices  sent  by  post  before  the  alteration  R-  G- 

'  to  the  address  originally  given  or  for  the  time  being  sub- 

'  stituted  therefor  shall  not  be  affected  by  any  subsequent 

'  alteration.     Any  such  alteration  of  address  may  be  made 

'  by  service  of  a  memorandum  thereof  on  the  company 
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Service  of 
affidavit  and 
filed  notice 
to  have  same 
effect  as  writ 
of  distringas. 
Order  XL VI. 
II.  7. 


Renewal  of 
notice. 

Order  XLVI. 
E.  8. 


Withdrawal 

or  discharge 
of  notice. 
Order  XLVI. 
K.  9. 


Effect  of 
request  for 
transfer  of 
stock  or 
payment  of 
dividend. 
Order  XLVI. 
It.  10. 


in  the  manner  required  for  service  of  a  notice  under  this 
order."     E.  25. 

"  The  service  of  the  office  copy  of  the  affidavit  and  of 
the  duplicate  of  the  filed  notice  shall  for  the  period  of 
five  years  from  the  day  of  service,  but  not  longer,  (unless 
the  notice  is  renewed  as  after  mentioned),  have  the  same 
force  and  effect  as  if  these  rules  had  not  been  made  and 
a  writ  of  distringas  in  respect  of  the  stock  had  been  duly 
issued  under  the  act  5  Vict.  c.  5,  s.  5."  R.  26. 
"  The  original  notice  may  be  kept  on  foot  from  time  to 
time  bjr  a  notice  of  renewal  signed  by  the  person  by 
whom  or  on  whose  behalf  the  original  notice  was  given, 
and  served  on  the  company,  provided  the  notice  of  re- 
newal, if  only  one  is  given,  is  served  before  the  expira- 
tion of  five  years  from  the  day  on  which  the  original 
notice  was  served,  or,  if  more  than  one  is  given,  then 
before  the  expiration  of  five  years  from  the  day  on  which 
the  last  previous  notice  of  renewal  was  served.  Each 
such  notice  of  renewal  shall  have  the  effect  of  continuing 
and  keeping  on  foot  the  original  notice  for  the  period  of 
five  years  from  the  day  on  which  the  first  notice  of  re- 
newal or  the  last  previous  notice  of  renewal  (as  the  case 
may  be)  was  served."     E.  27. 

"  A  notice  filed  under  this  order  may  at  any  time  be 
withdrawn  by  the  person  by  whom  or  on  whose  behalf  it 
was  given  on  a  written  request  signed  by  him,  or  its 
operation  may  be  made  to  cease  by  an  order  to  be  ob- 
tained by  motion  on  notice  or  by  petition  duly  served 
by  any  other  person  claiming  to  be  interested  in  the 
stock  sought  to  be  affected  by  the  notice."  R.  28. 
"  If,  whilst  a  notice  filed  under  this  order  continues  in 
force,  the  company  on  whom  it  is  served  receive  from  the 
person  in  whose  name  the  stock  specified  in  the  notice  is 
standing,  or  from  some  person  acting  on  his  behalf  or 
representing  him,  a  request  to  permit  the  stock  to  be 
transferred  or  to  pay  the  dividends  thereon,  the  company 
shall  not  by  force  or  in  consequence  of  the  service  or  of 
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"  any  renewal  of  the  notice,  bo  authorized,  without  the 
"  order  of  the  court,  to  refuse  to  permit  the  transfer  to  be 
"  made  or  to  withhold  the  payment  of  the  dividends  for 
"  more  than  eight  days  after  the  date  of  the  request." 
E.  29. 

"  If  the  person  who  files  a  notice  under  this  order  desires  Amendment 
"  to  correct  the  description  of  the  stock  referred  to  in  the  0f  stock 
"  filed  notice  he  may  file  an  amended  notice  and  serve  on  2rd1e.r  XLVI- 
"  the  company  a  duplicate  thereof  sealed  with  the  seal  of 
"  the  central  office,   and  in  that  case  the  service  of  the 
"  notice  shall  be  deemed  to  have  been  made  on  the  day  on 
"  which  the  amended  duplicate  is  so  served."     R.  30. 

Order  LXa. 

Central    Office. 

"  The  official  seals  to  be  used  in  the  central  office  shall  Seals  of  cen- 
"  be  such  as  the  Lord  Chancellor  from  time  to  time  directs,  Order  LXa. 

"  All  copies,  certificates,  and  other  documents  appearing  R-  5- 
'  to  be  sealed  with  a  seal  of  the  central  office  shall  be  pre- 
'  sumed  to  be  office  copies  or  certificates  or  other  documents 
'  issued  from  the  central  office,  and  if  duly  stamped  may 
1  be  received  in  evidence,  and  no  signature  or  other  forma- 
'  lity,  except  the  sealing  with  a  seal  of  the  central  office, 
'  shall  be  required  for  the  authentication  of  any  such  copy, 
'  certificate,  or  other  document."     E.  45. 

"  All  deeds  which  by  any  statute  or  statutory  rule  are  Enrolment 
'  directed  or  permitted  to  be  enrolled  in  any  of  the  courts  Order  LXa. 
'  whose   jurisdiction   has  been   transferred  to  the  High  R-  6- 
'  Court  of  Justice  may  be  enrolled  in  the  enrolment  de- 
'  partment  of  the  central  office."     E.  46. 

"  The   registrar   of   judgments   shall   not   receive    any  Judgments, 

,  t  c  •     -i  i  i'  v  T  &c.  not  to 

'memorandum    of   a  judgment,  execution,    lis   pendens,  be  registered 
'  order,  rule,  annuity,  crown  debt,  or  other  incumbrance,  ^ter  2  P-m- 
'  or  any  memorandum  of  satisfaction  relating  to  the  same,  R.  7. 
'  for  registration,  after  the  hour  of  two  in  the  afternoon." 
E.  47. 

T.  B  B 


370 


CONTENTIOUS  BUSINESS 


Restrictions 
on  removal 
of  documents 
from  central 
office. 

Order  LXa. 
E.  11. 


"  No  affidavit  or  record  of  the  Court  shall  be  taken  out 
"  of  the  central  office  without  the  order  of  a  judge  or 
"  master,  and  no  subpoena  for  the  production  of  any  such 
"  document  shall  be  issued."     R.  51. 


Order  LXI. 

Sittings  and  Vacations. 

Sittings.  "  The  sittings  of  the  Court  of  Appeal  and  the  sittings  in 

"  London  and  Middlesex  of  the  High  Court  of  Justice 
"  shall  be  four  in  every  year,  viz.,  the  Michaelmas  sittings, 
"  the  Hilary  sittings,  the  Easter  sittings,  and  the  Trinity 
"  sittings. 

Michaelmas,  "  The  Michaelmas  sittings  shall  commence  on  the  2nd 
"  of  November  and  terminate  on  the  21st  of  December; 

Hilary,  "  the   Hilary   sittings   shall   commence   on   the    11th  of 

"  January    and    terminate    on    the    Wednesday   before 

Easter  and  "  Easter ;  the  Easter  sittings  shall  commence  on  the 
"  Tuesday  after  Easter  week  and  terminate  on  the  Friday 
"  before  Whitsunday. 

Trinity.  "  The  Trinity  sittings  shall  commence  on  the  Tuesday 

"  after  Whitsun  week  and  terminate  on  the  8th  of  August." 
R.  1. 

"  The  vacations  to  be  observed  in  the  several  courts  and 
"  offices  of  the  Supreme  Court  shall  be  four  in  every  year, 
"  viz.,  the  Long  Vacation,  the  Christmas  Vacation,  the 
"  Easter  Vacation,  and  the  Whitsim  Vacation. 

LongVaca-         "  The  Long  Vacation  shall  commence  on  the  10th  of 

tion'  "  August  and  terminate  on  the  24th  of  October.     The 

Christmas,  "  Christmas  Vacation  shall  commence  on  the  24th  of 
"  December  and  terminate  on  the  6th  of  January. 

Easter,  "  The  Easter  Vacation  shall  commence  on  Good  Friday 

Whitsun.  "  and  terminate  on  Easter  Tuesday,  and  the  Whitsun 
"  Vacation  shall  commence  on  the  Saturday  before  Whit- 
"  sunday  and  shall  terminate  on  the  Tuesday  after  Whit- 
"  sunday."     R.  2. 
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"  The  days  of  the  commencement  and  termination  of  Days  of 
"  each  sitting  and  vacation  shall  be  included  in  such  sitting  ^en^ancf" 
"  and  vacation  repectively."     R.  3.  conclusion. 

"  The  several  offices  of  the  Supreme  Court  shall  be  open  Offices  of 
"  on  every  day  of  the  year,  except  Sundays,  Good  Friday,  Court  when 
"  Monday  and  Tuesday  in  Easter  week,  Whit  Monday,  °Pen- 
"  Christmas  Day,  and  the  next  following  working  day, 
"  and  all  days  appointed  by  proclamation  to  be  observed 
"  as  days  of  general  fast,  humiliation,  or  thanksgiving." 
R.  4. 

"  The  offices  of  each  district  registrar  of  the  High  Court  District 
"  of  Justice  shall  be  open  on  every  day  and  hour  in  the 
"  year  on  which  the  offices  of  the  registrar  of  the  County 
"  Court  of  the  place  in  which  the  district  registry  is  situate 
"  are  required  to  be  kept  open."     R.  4  a. 

"  The    offices   of    the   Supreme   Court    (including   the  Hours  on 
"  judges'  chambers)  shall  close  on  Saturdays  at  2  o'clock."  SaturdaJs- 
R.  4  b. 

"  Two  of  the  judges  of  the  High  Court  shall  be  selected  Vacation 
at  the  commencement  of  each  long  vacation  for  the  ]U  ges 
hearing  in  London  or  Middlesex  during  vacation  of  all 
such  applications  as  may  require  to  be  immediately  or 
promptly  heard.  Such  two  judges  shall  act  as  vacation 
judges  for  one  year  from  their  appointment.  In  the 
absence  of  arrangement  between  the  judges,  the  two 
vacation  judges  shall  be  the  two  judges  last  appointed 
(whether  as  judges  of  the  said  High  Court  or  of  any 
Court  whose  jurisdiction  is  by  the  said  Act  transferred 
to  the  said  High  Court)  who  have  not  already  served  as 
vacation  judges  of  any  such  Court,  and  if  there  shall  not 
be  two  judges  for  the  time  being  of  the  said  High  Court 
who  shall  not  have  so  served,  then  the  two  vacation 
judges  shall  be  the  judge  (if  any)  who  has  not  so  served 
and  the  senior  judge  or  judges  who  has  or  have  so 
served  once  only  according  to  seniority  of  appointment, 
whether  in  the  said  High  Court  or  such  other  Court  as 
iiis2 
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"  aforesaid.     The  lord  chancellor  shall  not  be  liable  to 

"  serve  as  a  vacation  judge."     R.  5. 

Sittings  of  "  The   vacation   judges   may   sit    either   separately   or 

judges.  "  together  as  a  Divisional  Court  as  occasion  shall  require, 

"  and  may  hear  and  dispose  of  all  actions,  matters,  and 

"  other  business  to  whichever  division  the  same  may  be 

"  assigned.     No  order  made  by  a  vacation  judge  shall  be 

"  reversed  or  varied  except  by  a  Divisional  Court  or  the 

"  Court  of  Appeal,  or  a  judge  thereof,  or  the  judge  who 

"  made  the  order.     Any  other  judge  of  the  High  Court 

"  may  sit  in  vacation  for  any  vacation  judge."     R.  6. 

Business  to  "  The  vacation  judges  of  the  High  Court  may  dispose 

of  bySyacation  "  °^  a^  actions,  matters,  and  other  business  of  an  urgent 

judges.  «  nature  during  any  interval  between  the  sittings  of  any 

"  division  of  the  High  Court  to  which  such  business  may 

"  be  assigned,  although  such  interval  may  not  be  called 

"  or  known  as  a  vacation."     E.  7. 

Order  LXI. 

Sittings  and  Vacations. 

Office  houra.         "  The  office  hours  in  the  several  offices  of  the  Supreme 
r.  4c.    '  "  Court.,  other  than  the  summons  and  order,  crown  office, 

"  and  associates  departments  of  the  central  office,  shall  be 
"  from  ten  in  the  forenoon  to  four  in  the  afternoon,  except 
"  on  Saturday  and  in  vacation,  when  the  offices  shall  close 
"  at  two  in  the  afternoon.  In  the  excepted  departments 
"  the  hours  shall  be  from  eleven  in  the  forenoon  to  five 
"  in  the  afternoon,  except  on  Saturday  and  in  vacation, 
"  when  the  hours  shall  be  from  eleven  in  the  forenoon  to 
"  three  in  the  afternoon."     R.  53. 

Order  LXIII. 

Interpretation  of  Terms. 

"  The  provisions  of  the  100th  section  of  the  Act  shall 
"  aPPty  t°  these  rules." 
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Sect.  100,  Judicature  Act,  1873. 

"  In  the  construction  of  this  Act,  unless  there  is  any-  Interpretation 
"  thing  in  the  subject  or  context  repugnant  thereto,  the  of  terms- 
"  several  words  hereinafter  mentioned  shall  have,  or  in-  jud.  Act' 
"  elude,  the  meanings  following  ;   (that  is  to  say,)  1873- 

"  '  Eules  of  Court '  shall  include  forms. 

"  '  Cause'  shall  include  any  action,  suit,  or  other  original 
"  proceeding  between  a  plaintiff  and  a  defendant, 
"  and  any  criminal  proceeding  by  the  Crown. 

"  'Suit'  shall  include  action. 

"  '  Action'  shall  mean  a  civil  proceeding  commenced  by 
"  writ,  or  in  such  other  manner  as  may  be  pre- 
"  scribed  by  Rules  of  Court ;  and  shall  not  include 
"  a  criminal  proceeding  by  the  Crown. 

"  '  Plaintiff '  shall  include  every  person  asking  any  relief 
"  (otherwise  than  by  way  of  counter-claim  as  a  de- 
"  fendant)  against  any  other  person  by  any  form  of 
"  proceeding,  whether  the  same  be  taken  by  action, 
"  suit,  petition,  motion,  summons,  or  otherwise. 

"  'Petitioner'  shall  iuclucle  every  person  making  any 
"  application  to  the  Court,  either  by  petition,  mo- 
"  tion,  or  summons,  otherwise  than  as  against  any 
"  defendant. 

"  'Defendant'  shall  include  every  person  served  with 
"  any  writ  of  summons  or  process,  or  served  with 
"  notice  of,  or  entitled  to  attend  any  proceedings. 

"  'Part'  shall  include  every  person  served  with  notice 
"  of,  or  attending  any  proceeding,  although  not 
"  named  on  the  record. 

"  '  Matter '  shall  include  every  proceeding  in  the  Court 
"  not  in  a  cause. 

"  '  Pleading'  shall  include  any  petition  or  summons,  and 
"  also  shall  include  the  statements  in  writing  of  the 
"  claim  or  demand  of  any  plaintiff,  and  of  the  de- 
"  fence  of  any  defendant  thereto,  and  of  the  reply 
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"  of  tlie  plaintiff  to  any  counter-claim  of  a  de- 

"  fondant. 
"  'Judgment'  shall  include  decree. 
"  '  Order'  shall  include  rule. 
"  'Oath'  shall  include  solemn  affirmation  and  statutory 

declaration. 
"  'Existing'  shall  mean  existing  at  the  time  appointed 

"  for  the  commencement  of  this  Act."     Sect.  100, 

Jud.  Act,  1873. 

Order  LXIII. 

"  In  the  construction  of  these  rules,  unless  there  is  any- 
"  thing  in  the  subject  or  context  repugnant  thereto,  the 
"  several  words  hereinafter  mentioned  or  referred  to  shall 
"  have  or  include  the  meanings  following  : — 

"  '  Person'  shall  include  a  body  corporate  or  politic : 

"'Probate  actions'  shall  include  actions  and  other 
"  matters  relating  to  the  grant  or  recall  of  probate 
"  or  of  letters  of  administration  other  than  common 
"  form  business : 

"  '  Proper  officer"  shall,  unless  and  until  any  rule  to  the 
"  contrary  is  made,  mean  an  officer  to  be  ascer- 
"  tained  as  follows  : — 

"  (a.)  TVhere  any  duty  to  be  discharged  under 
"  the  Act  or  these  rules  is  a  duty  which  has  here- 
"  tofore  been  discharged  by  any  officer,  such  officer 
"  shall  continue  to  be  the  proper  officer  to  discharge 
"  the  same : 

"  (b.)  Where  any  new  duty  is  under  the  Act  or 
"  these  rules  to  be  discharged,  the  proper  officer  to 
"  discharge  the  same  shall  be  such  officer,  having 
"  previously  discharged  analogous  duties,  as  may 
"  from  time  to  time  be  directed  to  discharge  the 
"  same,  in  the  case  of  an  officer  of  the  Supreme 
"  Court,  or  the  High  Court  of  Justice,  or  the  Court 
"  of  Appeal,  not  attached  to  any  division,  by  the 
"  lord  chancellor,  and   in   the   case  of    an   officer 
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"  attached  to  any  division,  by  the  president  of  the 
"  division,  and  in  the  case  of  an  officer  attached  to 
"  any  judge,  by  such  judge  : 
"  '  The  Act'  and  '  the  said  Act'  shall  respectively  mean 
"  the  Supremo  Court  of  Judicature  Act,  1873,  as 
"  amended  by  this  Act." 

Order,  April,  1880. 

"  In  these  rales  the  expression  '  central  office'  means  the  Interpreta- 
'  central  office  of  the  Supreme  Court  of  Judicature  ;  and  o°aer  lxiii 
'  the  expression  '  master'  means  a  master  of  the  Supreme  R-  2- 
'  Court  of  Judicature. 

"  In  the  Supreme  Court  of  Judicature  (Officers)  Act, 
'  1879,  and  in  Order  LX.,  the  expression  '  officer  of  the 
'  Supreme  Court'  shall  mean  any  officer  paid  wholly  or 
'  partly  out  of  public  money  who  is  attached  to  the 
'  Supreme  Court,  the  High  Court  of  Justice,  or  the  Court 
'  of  Appeal,  or  to  any  judge  of  any  of  those  Courts,  and 
'  is  not  an  officer  attached  to  the  person  of  a  judge,  and 
'  removable  by  him  at  pleasure. 

"  The  term  'these  rales'  as  used  in  the  rules  of  the 
'  Supreme  Court  shall  include  any  rules  made  in  amend- 
'  ment  of  or  addition  to  those  rules."     R.  60. 


APPENDIX. 


I.  STATUTES. 


1  Victoria,  c.  26. 

An  Act  for  the  Amendment  of  the  Laics  with   respect  to 
Wills.  [3rd  July,  1837.] 

Be  it  enacted  by  the  Queen's  most  excellent  majesty,  by  and  Meaning  of 

■with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  pertain  words 

and  commons,  in  this  present  parliament  assembled,  and  by 

the  authority  of  the  same,   that  the  words  and  expressions 

hereinafter  mentioned,  which  in  their  ordinary  signification 

have  a  more  confined  or  a  different  meaning  shall  in  this  Act, 

except  where  the  nature  of  the  provision  or  the  context  of  the 

Act  shall  exclude  such  construction,  be  interpreted  as  follows  ; 

(that  is  to  say,)  the  word  "will"  shall  extend  to  a  testament,   "Will;" 

and  to  a  codicil,  and  to  an  appointment  by  will  or  by  writing 

in  the  nature  of  a  will  in  exercise  of  a  power,  and  also  to  a 

disposition  by  will  and  testament  or  devise  of  the  custody  and 

tuition  of  any  child,  by  virtue  of  an  Act  passed  in  the  twelfth 

year  of  the  reign  of  King  Charles  the  Second,  intituled  "An  12  Car.  2,  c.  21. 

Act  for  taking  away  the  Court  of  Wards  and  Liveries,  and 

Tenures  in  capite  and  by  Knight's  Service  and  Purveyance,  and 

for  settling  a  Revenue  upon  his  Majesty  in  lieu  thereof,"  or 

by  virtue  of  an  Act  passed  in  the  parliament  of  Ireland  in  the 

fourteenth  and  fifteenth  years  of  the  reign  of  King  Charles 

the  Second,  intituled  "An  Act  for  taking  away  the  Court  of 

Wards  and  Liveries  and  Tenures  in  capite  and  hy  Knight's 

Service,"  and  to  any  other  testamentary  disposition  ;  and  the 

words  "real  estate"  shall  extend  to  manors,  advowsons,  mes-  "Ecal 

suages,  lands,  tithes,  rents,  and  hereditaments,  whether  free-  estate;" 

hold,  customary  freehold,  tenant  right,  customary  or  copyhold, 

or  of  any  other  tenure,  and  whether  corporeal,  incorporeal,  or 

personal,   and   to   any  undivided  share  thereof,   and  to  any 

estate,  right,  or  interest  (other  than  a  chattel  interest)  therein ; 

and  the  words   "personal  estate"  shall  extend  to  leasehold  "Personal 

estates  and  other  chattels  real,  and  also  to  monies,  shares  of  estate!" 

government  and  other  funds,  securities  for  money  (not  being 

real  estates),  debts,  choses  in  action,  rights,  credits,  goods,  and 

all  other  property  whatsoever  which  by  law  devolves  upon  the 
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Number ; 
Gender. 


Repeal  of 

the  Statutes  of 
of  Wills, 
32  H.  8,  c.  1, 
and  34  &  35 
H.  S,  c.  5. 


10  Car.  1, 

sess.  2,  c.  2 

(I.). 

Sects.  5,  6, 

12, 

19,  20.  21, 

Statute  of 

Frauds, 

29  Car.  2,  c 

3  j 

7  W.  3,  c.  1 

2 

(I.). 

Sect.  14  of 
4  &  5  Anne, 
c.  16. 

0  Anne,  c.  10 
(I.). 


Sect.  9  of 

14  G.  2,  c.  20. 


25  G.  2,  c.  6 
(except  as  to 
colonies). 


executor  or  administrator,  and  to  any  share  or  interest  therein ; 
and  every  word  importing-  the  singular  number  only  shall  ex- 
tend and  be  applied  to  several  persons  or  things  as  well  as 
one  person  or  thing ;  and  every  word  importing  the  masculine 
gender  only  shall  extend  and  be  applied  to  a  female  as  well  as 
a  male. 

II.  And  be  it  further  enacted,  that  an  Act  passed  in  the 
thirty-second  year  of  the  reign  of  King  Henry  the  Eighth,  in- 
tituled "  The  Act  of  Wills,  Wards,  and  Primer  Seisins,  whereby 
a  Man  may  devise  Two  Parts  of  his  Land ;"  and  also  an  Act- 
passed  in  the  thirty- fourth  and  thirty-fifth  years  of  the  reign 
of  the  said  King  Henry  the  Eighth,  intituled  "The  Bill  con- 
cerning the  Explanation  of  Wills  ;"  and  also  an  Act  passed  in 
the  parliament  of  Ireland  in  the  tenth  year  of  the  reign  of 
King  Charles  the  First,  intituled  "An  Act  how  Lands,  Tene- 
ments, &c.  may  be  disposed  by  Will  or  otherwise,  and  con- 
cerning Wards  and  Primer  Seisins;"  and  also  so  much  of  an 
Act  passed  in  the  twenty-ninth  year  of  the  reign  of  King 
Charles  the  Second,  intituled  ' '  An  Act  for  Prevention  of 
Frauds  and  Perjuries,"  and  of  an  Act  passed  in  the  parliament 
of  Ireland  in  the  seventh  year  of  the  reign  of  King  William 
the  Third,  intituled  "An  Act  for  Prevention  of  Frauds  and 
Perjuries,"  as  relates  to  devises  or  bequests  of  lands  or  tene- 
ments or  to  the  revocation  or  alteration  of  any  devise  in  writing 
of  any  lands,  tenements,  or  hereditaments,  or  any  clause 
thereof,  or  to  the  devise  of  any  estate  pur  autre  vie,  or  to  any 
such  estate,  being  assets,  or  to  nuncupative  wills,  or  to  the 
repeal,  altering,  or  changing  of  any  will  in  writing  concerning 
any  goods  or  chattels  or  personal  estate,  or  any  clause,  devise, 
or  bequest  therein  ;  and  also  so  much  of  an  Act  passed  in  the 
fourth  and  fifth  years  of  the  reign  of  Queen  Anne,  intituled 
' '  An  Act  for  the  Amendment  of  the  Law  and  the  better  Ad- 
vancement of  Justice,"  and  of  an  Act  passed  in  the  parliament 
of  Ireland  in  the  sixth  year  of  the  reign  of  Queen  Anne,  inti- 
tuled ' '  An  Act  for  the  Amendment  of  the  Law  and  the  better 
Advancement  of  Justice"  as  relates  to  witnesses  to  nuncupa- 
tive wills  ;  and  also  so  much  of  an  Act  passed  in  the  fourteenth 
year  of  the  reign  of  King  George  the  Second,  intituled  "An 
Act  to  amend  the  Law  concerning  Common  Recoveries  and  to 
explain  and  amend  an  Act  made  in  the  Twenty-ninth  Year  of 
the  reign  of  King  Charles  the  Second,  intituled  '  An  Act  for 
Prevention  of  Frauds  and  Perjuries,'  "  as  relates  to  estates 
pur  autre  vie  ;  and  also  an  Act  passed  in  the  twenty-fifth  year 
of  the  reign  of  King  George  the  Second,  intituled  "An  Act 
for  avoiding  and  putting  an  end  to  certain  Doubts  and  Ques- 
tions relating  to  the  Attestation  of  Wills  and  Codicils  concern- 
ing Peal  Estates  in  that  part  of  Great  Britain  called  England, 
and  in  his  Majesty's  Colonies  and  Plantations  in  America,"  ex- 
cept so  far  as  relates  to  his  majesty's  colonies  and  plantations  in 
America ;  and  also  an  Act  passed  in  the  parliament  of  Ireland  in 
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tlie  same  twenty-fifth  year  of  the  reign  of  King  George  the 

Second,  intituled  "An  Act  for  the  avoiding  and  putting  an  end  -*  GL  2,  c.  11 

to  certain  Doubts  and  Questions  relating  to  the  Attestations  of  ™" 

Wills  and  Codicils  concerning  Real  Estates  ;"  and  also  an  Act 

passed  in  the  fifty-fifth  year  of  the  reign  of  King  George  the 

Third,  intituled  "An  Act  to  remove  certain  Difficulties  in  the  5o  G-  3>  c- 19-- 

Disposition  of  Copyhold  Estates  by  Will,"  shall  be  and  the 

same  are  hereby  repealed,  except  so  far  as  the  same  Acts  or 

any  of  them  respectively  relate  to  any  wills  or  estates  pur 

autre  vie  to  "which  this  Act  does  not  extend. 

III.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  All  property 
every  person  to  devise,  bequeath,  or  dispose  of,  by  his  will  maybedw- 
executed  in  manner  hereinafter  required,  all  real  estate  and  all  \y'^\ 
personal  estate  which  he  shall  be  entitled  to,  either  at  law  or 
in  equity,  at  the  time  of  his  death,  and  which,  if  not  so  de- 
vised, bequeathed,  or  disposed  of,  would  devolve  upon  the 
heir-at-law  or  customary  heir  of  him,  or,  if  he  became  entitled 
by  descent,  of  his  ancestor,  or  upon  his  executor  or  adminis- 
trator ;  and  that  the  power  hereby  given  shall  extend  to  all  comprising 
real  estate  of  the  nature  of  customary  freehold  or  tenant  right,  customary 
or  customary  or  copyhold,  notwithstanding  that  the  testator  copyholds 
may  not  have  surrendered  the  same  to  the  use  of  his  will,  or  without  sur- 
notwithstanding  that,  being  entitled  as  heir,  devisee,  or  other-  ^e"(ler  a11'1 
wise  to  be  admitted  thereto,  he  shall  not  have  been  admitted  tance,  and  also 
thereto,  or  notwithstanding  that  the  same,  in  consequence  of  such  of  them 
the  want  of  a  custom  to  devise  or  surrender  to  the  use  of  a  ?s  cannot  now 
will  or  otherwise,  could  not  at  law  have  been  disposed  of  by 
will  if  this  Act  had  not  been  made,  or  notwithstanding  that 
the  same,  in  consequence  of  there  being  a  custom  that  a  will 
or  a  surrender  to  the  use  of  a  will  should  continue  in  force 
for  a  limited  time  only,  or  any  other  special  custom,  could  not 
have  been  disposed  of  by  will  according  to  the  power  contained 
in  this  Act,  if  this  Act  had  not  been  made  ;  and  also  to  estates  estates  pur 
pur  autre  vie,  whether  there  shall  or  shall  not  be  any  special  autre  vie  J 
occupant  thereof,  and  whether  the   same  shall  be  freehold, 
customary  freehold,  tenant  right,  customary  or  copyhold,  or  of 
any  other  tenure,  and  whether  the  same  shall  be  a  corporeal 
or  an  incorporeal  hereditament ;  and  also  to  all  contingent,  contingent 
executory,  or  other  future  interests  in  any  real  or  personal  iuterests; 
estate,  whether  the  testator  may  or  may  not  be  ascertained  as 
the  person  or  one  of  the  persons  in  whom  the  same  respec- 
tively may  become  vested,  and  whether  he  may  be  entitled 
thereto  under  the  instrument  by  which  the  same  respectively 
were  created  or  under  any  disposition  thereof  by  deed  or  will ;  rights  of 
and  also  to  all  rights  of  entry  for  conditions  broken,  and  other  entry  ; 
rights  of  entry  ;  and  also  to  such  of  the  same  estates,  interests,  and  property 
and  rights  respectively,  and  other  real  and  personal  estates,  as  acquired  after 
the  testator  may  be  entitled  to  at  the  time  of  his  death,  not-  thewilT.11  ° 
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As  to  the  fees 
and  fines  pay> 
able  by  de- 
visees of  cus- 
tomary and 
copyhold 
estates. 


AVills  or  ex- 
tracts of  wills 
of  customary 
freeholds  and 
copyholds  to 
be  entered  on 
the  court  rolls: 


and  the  lord 
to  be  entitled 


withstanding  that  he  may  become  entitled  to  the  same  subse- 
quently to  the  execution  of  Ins  will. 

IV.  Provided  always,  and  be  it  further  enacted,  that  where 
any  real  estate  of  the  nature  of  customary  freehold  or  tenant 
right,  or  customary  or  copyhold,  might,  by  the  custom  of  the 
manor  of  which  the  same  is  holden,  have  been  surrendered  to 
the  use  of  a  will,  and  the  testator  shall  not  have  surrendered 
the  same  to  the  use  of  his  will,  no  person  entitled  or  claiming 
to  be  entitled  thereto  by  virtue  of  such  will  shall  be  entitled 
to  be  admitted,  except  upon  payment  of  all  such  stamp  duties, 
fees,  and  sums  of  money  as  would  have  been  lawfully  due  and 
payable  in  respect  of  the  surrendering  of  such  real  estate  to 
the  use  of  the  will,  or  in  respect  of  presenting,  registering,  or 
enrolling  such  surrender,  if  the  same  real  estate  had  been  sur- 
rendered to  the  use  of  the  will  of  such  testator  :  Provided  also, 
that  where  the  testator  was  entitled  to  have  been  admitted  to 
such  real  estate,  and  might,  if  he  had  been  admitted  thereto, 
have  surrendered  the  same  to  the  use  of  his  will,  and  shall  not 
have  been  admitted  thereto,  no  person  entitled  or  claiming  to 
be  entitled  to  such  real  estate  in  eonsecpience  of  such  will  shall 
be  entitled  to  be  admitted  to  the  same  real  estate  by  virtue 
thereof,  except  on  payment  of  all  such  stamp  duties,  fees, 
fine,  and  sums  of  money  as  would  have  been  lawfully  due  and 
payable  in  respect  of  the  admittance  of  such  testator  to  such 
real  estate,  and  also  of  all  such  stamp  duties,  fees,  and  sums 
of  money  as  would  have  been  lawfully  due  and  paj'able  in 
respect  of  surrendering  such  real  estate  to  the  use  of  the  will, 
or  of  presenting,  registering,  or  enrolling  such  surrender,  had 
the  testator  been  duly  admitted  to  such  real  estate,  and  after- 
wards surrendered  the  same  to  the  use  of  his  will;  all  which 
stamp  duties,  fees,  fine,  or  sums  of  money  due  as  aforesaid 
shall  be  paid  in  addition  to  the  stamp  duties,  fees,  fine,  or 
sums  of  money  due  or  payable  on  the  admittance  of  such  per- 
son so  entitled  or  claiming  to  be  entitled  to  the  same  real 
estate  as  aforesaid. 

V.  And  lie  it  further  enacted,  that  when  any  real  estate  of 
the  nature  of  customary  freehold  or  tenant  right,  or  customary 
or  copyhold,  shall  be  disposed  of  by  will,  the  lord  of  the  manor 
or  reputed  manor  of  which  such  real  estate  is  holden,  or  his 
steward,  or  the  deputy  of  such  steward,  shall  cause  the  will  by 
which  such  disposition  shall  be  made,  or  so  much  thereof  as 
shall  contain  the  disposition  of  such  real  estate,  to  be  entered 
on  the  court  rolls  of  such  manor  or  reputed  manor ;  and  when 
any  trusts  are  declared  by  the  will  of  such  real  estate,  it  shall 
not  be  necessary  to  enter  the  declaration  of  such  trusts,  but  it 
shall  be  sufficient  to  state  in  the  entry  on  the  court  rolls  that 
such  real  estate  is  subject  to  the  trusts  declared  by  such  will; 
and  when  any  such  real  estate  could  not  have  been  disposed 
of  by  will  if  this  Act  had  not  been  made,  the  same  fine,  heriot, 
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dues,  duties,  and  services  shall  be  paid  and  rendered  by  the  to  the  same 

devisee  as  would  have  been  due  from  the  customary  heir  in  fine'  &c-  when 

case  of  the  descent  of  the  same  real  estate,  and  the  lord  shall,  ^re  u^  ^0e^ 

as  against  the  devisee  of  such  estate,  have  the  same  remedy  for  devisable  as  he 

recovering-  and  enforcing  such  fine,  heriot,  dues,  duties,  and  woul(l  have 

services  as  he  is  now  entitled  to  for  recovering  and  enforcing  heh^in  case  of 

the  same  from  or  against  the  customary  heir  in  case  of  a  descent,  descent. 

VI.  And  be  it  further  enacted,  that  if  no  disposition  by  will  Estates  pur 
shall  be  made  of  any  estate  pur  autre  vie  of  a  freehold  nature,  autre  vie. 
the  same  shall  be  chargeable  in  the  hands  of  the  heir,  if  it 

shall  come  to  him  by  reason  of  special  occupancy,  as  assets  by 
descent,  as  in  the  case  of  freehold  land  in  fee  simple  ;  and  in 
case  there  shall  be  no  special  occupant  of  any  estate  pur  autre 
vie,  whether  freehold  or  customary  freehold,  tenant  right, 
customary  or  copyhold,  or  of  any  other  tenure,  and  whether  a 
corporeal  or  incorporeal  hereditament,  it  shall  go  to  the  exe- 
cutor or  administrator  of  the  party  that  had  the  estate  thereof 
by  virtue  of  the  grant ;  and  if  the  same  shall  come  to  the  exe- 
cutor or  administrator  either  by  reason  of  a  special  occupancy 
or  by  virtue  of  this  Act,  it  shall  be  assets  in  his  hands,  and 
shall  go  and  be  applied  and  distributed  in  the  same  manner 
as  the  personal  estate  of  the  testator  or  intestate. 

VII.  And  be  it  further  enacted,  that  no  will  made  by  any  No  wil1  of  a 
person  under  the  age  of  twenty-one  years  shall  bo  valid.  aee^vjdid-161 

VIII.  Provided  also,  and  be  it  further  enacted,  that  no  will    °  .    .    f' 
made  by  any  married  woman  shall  be  valid,  except  such  a  covert,  except 
will  as  might  have  been  made  by  a  married  woman  before  the  such  as  might 
passing  of  this  Act.  now  be  made- 

IX.  And  be  it  further  enacted,  that  no  will  shall  be  valid  Every  will 
unless  it  shall  be  in  writing  and  executed  in  manner  herein-  ^y^]^  m  a 
after  mentioned  ;  (that  is  to  say,)  it  shall  be  signed  at  the  foot  signed  by  the 
or  end  thereof  by  the  testator,  or  by  some  other  person  in  his  testator  in  the 
presence  and  ~hy  his  direction  ;  and  such  signature  shall  be  tw^wrfries  e 
made  or  acknowledged  by  the  testator  in  presence  of  two  or  at  one  time, 
more  witnesses  present  at  the  same  time,  and  such  witnesses 

shall  attest  and  shall  subscribe  the  will  in  the  presence  of  the 
testator,  but  no  form  of  attestation  shall  be  necessary. 

X.  And  be  it  further  enacted,  that  no  appointment  made  by  Appointments 
will,  in  exercise  of  any  power,  shall  be  valid,  unless  the  same  by  wlP*°1be 
be  executed  in  manner  hereinbefore  required  ;  and  every  will  other  wills 
executed   in   manner  hereinbefore  required   shall,  so  far  as  and  to  be 
respects   the   execution   and   attestation  thereof,  be  a  valid  J/111^0-1")-! 
execution  of  a  power  of  appointment  by  will,  notwithstanding  required 

it  shall  have  been  expressly  required  that  a  will  made  in  solemnities  are 

exercise  of  such  power  should   be  executed  with  some  ad-  uot  observe(1- 
ditional  or  other  form  of  execution  or  solemnity. 

XI.  Provided  always,  and  be  it  further  enacted,  that  any  Soldiers  and 
soldier  being  in  actual  military  service,  or  any  mariner  or  sea-  mariners'  wills 
man  being  at  sea,  may  dispose  of  his  personal  estate  as  he  excePted- 
mijjdit  have  done  before  the  making  of  this  Act. 
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Act  not  to 
affect  certain 
provisions  of 
11  G.  4& 
1  W.  4.  c.  20, 
with  respect  to 
wills  of  petty 
officers  and 
seamen  and 
marines. 


Publication 
not  to  be 
requisite. 

Will  not  to  be 
void  on  ac- 
count of  in- 
competency 
of  attesting 
witness. 

Gifts  to  an 
attesting  wit- 
ness to  be 
void. 


Creditor 
attesting  to  be 
admitted  a 

witness. 


Executor  to  be 
admitted  a 
witness. 


Will  to  be 
revoked  by 
marriage. 


XII.  And  be  it  further  enacted,  that  this  Act  shall  not  pre- 
judice or  affect  any  of  the  provisions  contained  in  an  Act  passed 
in  the  eleventh  year  of  the  reign  of  his  majesty  King  Gj-eorge 
the  Fourth  and  in  the  first  year  of  the  reign  of  his  late  majesty 
King  William  the  Fourth,  intituled  ' '  An  Act  to  amend  and 
consolidate  the  Laws  relating  to  the  Pay  of  the  Royal  Navy," 
respecting  the  wills  of  petty  officers  and  seamen  in  the  royal 
navy,  and  non-commissioned  officers  of  marines,  and  marines, 
so  far  as  relates  to  their  wages,  pay,  prize  money,  bounty 
money,  and  allowances,  or  other  monies  payable  in  respect  of 
services  in  her  majesty's  navy. 

XIII.  And  be  it  further  enacted,  that  every  will  executed 
in  manner  hereinbefore  required  shall  be  valid  without  any 
other  publication  thereof. 

XIV.  And  be  it  further  enacted,  that  if  any  person  who 
shall  attest  the  execution  of  a  will  shall  at  the  time  of  the 
execution  thereof  or  at  anytime  afterwards  be  incompetent  to 
be  admitted  a  witness  to  prove  the  execution  thereof,  such  will 
shall  not  on  that  account  be  invalid. 

XV.  And  be  it  further  enacted,  that  if  any  person  shall 
attest  the  execution  of  any  will  to  whom  or  to  whose  wife  or 
husband  any  beneficial  devise,  legacy,  estate,  interest,  gift,  or 
appointment,  of  or  affecting  any  real  or  personal  estate  (other 
than  and  except  charges  and  directions- for  the  payment  of  any 
debt  or  debts),  shall  be  thereby  given  or  made,  such  devise, 
legacy,  estate,  interest,  gift  or  appointment  shall,  so  far  only  as 
concerns  such  person  attesting  the  execution  of  such  will,  or  the 
wife  or  husband  of  such  person,  or  any  person  claiming  under 
such  person  or  wife  or  husband,  be  utterly  null  and  void,  and 
such  person  so  attesting  shall  be  admitted  as  a  witness  to  prove 
the  execution  of  such  will,  or  to  prove  the  validity  or  invalidity 
thereof,  notwithstanding  such  devise,  legacy,  estate,  interest, 
gift,  or  appointment  mentioned  in  such  will. 

XVI.  And  be  it  further  enacted,  that  in  case  by  any  will 
any  real  or  personal  estate  shall  be  charged  with  any  debt  or 
debts,  and  any  creditor,  or  the  wife  or  husband  of  any  creditor, 
whose  debt  is  so  charged,  shall  attest  the  execution  of  such 
will,  such  creditor,  notwithstanding  such  charge,  shall  be 
admitted  a  witness  to  prove  the  execution  of  such  will,  or  to 
prove  the  validity  or  invalidity  thereof. 

XVII.  And  be  it  further  enacted,  that  no  person  shall,  on 
account  of  his  being  an  executor  of  a  will,  be  incompetent  to 
be  admitted  a  witness  to  prove  the  execution  of  such  will,  or  a 
witness  to  prove  the  validity  or  invalidity  thereof. 

XVIII.  And  be  it  further  enacted,  that  every  will  made  by 
a  man  or  woman  shall  be  revoked  by  his  or  her  marriage 
(except  a  will  made  in  exercise  of  a  power  of  appointment, 
when  the  real  or  personal  estate  thereby  appointed  would  not 
in  default  of  such  appointment  pass  to  his  or  her  heir, 
customary  heir,    executor,    or   administrator,   or  the  person 
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entitled  as  his  or  her  next  of  kin,  under  the  Statute  of  Distri- 
butions). 

XIX.  And  be  it  further  enacted,  that  no  -will  shall  be  re-  No  will  to  be 

voted  by  any  presumption  of  an  intention,  on  the  ground  revokedby 

„  ,,,...       x       ,  °  presumption. 

of  an  alteration  m  circumstances. 

XX.  And  be  it  further  enacted,  that  no  will  or  codicil,  or  No  will  to  be 
any  part  thereof,  shall  be  revoked  otherwise  than  as  aforesaid,  ^another 

or  by  another  vail  or  codicil  executed  in  manner  hereinbefore  will  or  codicil, 
required,  or  by  some  writing  declaring  an  intention  to  revoke  or  by  a  writing 
the  same,  and  executed  in  the  manner  in  which  a  will  is  here-  -^n^'by 
inbefore  required  to  be  executed,  or  by  the  burning,  tearing,  destruction, 
or  otherwise  destroying  the  same  by  the  testator,  or  by  some 
person  in  his  presence  and  by  his  direction,  with  the  intention 
of  revoking  the  same. 

XXI.  And  be  it  further  enacted,  that  no  obliteration,  inter-  No  alteration 

lineation,  or  other  alteration  made  in  any  will  after  the  execu-  ^^JTiL 
'.,    .  ....  <*  nave  any 

tion  thereot  shall  be  valid  or  have  any  effect,  except  so  far  as  effect  unless 
the  words  or  effect  of  the  will  before  such  alteration  shall  not  executed  as  a 
be  apparent,  unless  such  alteration  shall  be  executed  in  like  W1  ' 
manner  as  hereinbefore  is  required  for  the  execution  of  the 
will ;  but  the  will,  with  such  alteration  as  part  thereof,  shall 
be  deemed  to  be  duly  executed  if  the  signature  of  the  testator 
and  the  subscription  of  the  witnesses  be  made  in  the  margin 
or  on  some  other  part  of  the  will  opposite  or  near  to  such 
alteration,  or  at  the  foot  or  end  of  or  opposite  to  a  memorandum 
referring  to  such  alteration,  and  written  at  the  end  or  some 
other  part  of  the  will. 

XXII.  And  be  it  further  enacted,  that  no  will  or  codicil,  or  No  will  re- 
any  part  thereof,  which  shall  be  in  any  manner  revoked,  shall  vok.ed  to  be 
be  revived  otherwise  than  by  the  re- execution  thereof,  or  by  a  w-ise  ^an  ]jy  " 
codicil  executed  in  manner  hereinbefore  required,  and  showing  re-execution 
an  intention  to  revive  the  same  ;  and  when  any  will  or  codicil  or  a  co^lcl1  to 
which  shall  be  partly  revoked,  and  afterwards  wholly  revoked, 

shall  be  revived,  such  revival  shall  not  extend  to  so  much 
thereof  as  shall  have  been  revoked  before  the  revocation  of  the 
whole  thereof,  unless  an  intention  to  the  contrary  shall  be 
shown. 

XXIII.  And  be  it  further  enacted,  that  no  conveyance  or  A  devise  not 
other  act  made  or  done  subsequently  to  the  execution  of  a  will  *°  De  rendered 
of  or  relating  to  any  real  or  personal  estate  therein  comprised,  anTsubs1!-6    y 
except  an  act  by  which  such  will  shall  be  revoked  as  aforesaid,  quent  convey - 
shall  prevent  the  operation  of  the  will  with  respect  to  such  auce  or  act- 
estate  or  interest  in  such  real  or  personal  estate  as  the  testator 

shall  have  power  to  dispose  of  by  will  at  the  time  of  his  death. 

XXIV.  And  be  it  further  enacted,  that  every  will  shall  be  A  will  shall  be 
construed,  with  reference  to  the  real  estate  and  personal  estate  construed  to 
comprised  in  it,  to  speak  and  take  effect  as  if  it  had  been  SSSae 
executed  immediately  before  the  death  of  the  testator,  unless  testator. 

a  contrary  intention  shall  appear  by  the  will. 
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A  residuary 
devise  shall 
include  estates 
comprised  iii 
lapsed  and 
void  devises. 


A  general 
devise  of  the 
testator's 
lands  shall  in- 
clude copyhold 
and  leasehold 
as  well  as  free- 
hold lands. 


A  general  gift 
shall  include 
estates  over 
which  the  tes- 
tator has  a 
general  power 
of  appoint- 
ment. 


A  devise  with- 
out any  words 
of  limitation 
shall  be  con- 
strued to  pass 
the  fee. 

The  words 
' '  die  without 
issue,"  or  "die 
without  leav- 
ing issue," 
shall  be  con- 
strued to  mean 
die  without 
issue  living  at 
the  death. 


XXV.  And  be  it  further  enacted,  that,  unless  a  contrary 
intention  shall  appear  by  the  will,  such  real  estate  or  interest 
therein  as  shall  be  comprised  or  intended  to  be  comprised  in 
any  devise  in  such  will  contained,  which  shall  fail  or  be  void 
by  reason  of  the  death  of  the  devisee  in  the  lifetime  of  the 
testator,  or  by  reason  of  such  devise  being  contrary  to  law  or 
otherwise  incapable  of  taking  effect,  shall  be  included  in  the 
residuary  devise  (if  any)  contained  in  such  will. 

XXVI.  And  be  it  further  enacted,  that  a  devise  of  the  land 
of  the  testator,  or  of  the  land  of  the  testator  in  any  place  or  in 
the  occupation  of  any  person  mentioned  in  his  will,  or  other- 
wise described  in  a  general  manner,  and  any  other  general 
devise  which  would  describe  a  customary,  copyhold,  or  lease- 
hold estate  if  the  testator  had  no  freehold  estate  which  could 
be  described  by  it,  shall  be  construed  to  include  the  customary, 
copyhold,  and  leasehold  estates  of  the  testator,  or  his  cus- 
tomary, copyhold,  and  leasehold  estates,  or  any  of  them,  to 
which  such  description  shall  extend,  as  the  case  may  be,  as 
well  as  freehold  estates,  unless  a  contrary  intention  shall 
appear  by  the  will. 

XXVII.  And  be  it  further 'enacted,  that  a  general  devise  of 
the  real  estate  of  the  testator,  or  of  the  real  estate  of  the 
testator  in  any  place  or  in  the  occupation  of  any  person  men- 
tioned in  his  will,  or  otherwise  described  in  a  general  manner, 
shall  be  construed  to  include  any  real  estate,  or  any  real 
estate  to  which  such  description  shall  extend  (as  the  case  may 
be),  which  he  may  have  power  to  appoint  in  any  manner  he 
may  think  proper,  and  shall  operate  as  an  execution  of  such 
power,  unless  a  contrary  intention  shall  appear  by  the  will ; 
and  in  like  manner  a  bequest  of  the  personal  estate  of  the 
testator,  or  any  bequest  of  personal  property  described  in  a 
general  manner,  shall  be  construed  to  include  any  personal 
estate,  or  any  personal  estate  to  which  such  description  shall 
extend  (as  the  case  may  be),  which  he  may  have  power  to 
appoint  in  any  manner  he  may  think  proper,  and  shall  ope- 
rate as  an  execution  of  such  power,  unless  a  contrary  inten- 
tion shall  appear  by  the  will. 

XXVIII.  And  be  it  further  enacted,  that  where  any  real 
estate  shall  be  devised  to  any  person  without  any  words  of 
limitation,  such  devise  shall  be  construed  to  pass  the  fee 
simple,  or  other  the  whole  estate  or  interest  which  the  tes- 
tator had  power  to  dispose  of  by  will  in  such  real  estate, 
unless  a  contrary  intention  shall  appear  by  the  will. 

XXIX.  And  be  it  further  enacted,  that  in  any  devise  or 
bequest  of  real  or  personal  estate  the  words  "die  without 
issue,"  or  "die  without  leaving  issue,"  or  "have  no  issue," 
or  any  other  words  which  may  import  either  a  want  or  failure 
of  issue  of  any  person  in  his  lifetime  or  at  the  time  of  his 
death,  or  an  indefinite  failure  of  his  issue,  shall  be  construed 
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to  mean  a  want  or  failure  of  issue  in  the  lifetime  or  at  the 
time  of  the  death  of  such  person,  and  not  an  indefinite  failure 
of  his  issue,  unless  a  contrary  intention  shall  appear  by  the 
will,  by  reason  of  such  person  having  a  prior  estate  tail,  or  of 
a  preceding  gift,  being,  without  any  implication  arising  from 
such  words,  a  limitation  of  an  estate  tail  to  such  person  or 
issue,  or  otherwise :  provided,  that  this  act  shall  not  extend 
to  cases  where  such  words  as  aforesaid  import  if  no  issue 
described  in  a  preceding  gift  shall  be  born,  or  if  there  shall 
be  no  issue  who  shall  live  to  attain  the  age  or  otherwise 
answer  the  description  required  for  obtaining  a  vested  estate 
by  a  preceding  gift  to  such  issue. 

XXX.  And  be  it  further  enacted,  that  where  any  real  estate  Xo  devise  to 
(other  than  or  not  being  a  presentation  to  a  church)  shall  be  trustees  or 
devised  to  any  trustee  or  executor,  such  devise  shall  be  con-  except  for  a 
strued  to  pass  the  fee  simple  or  other  the  whole  estate  or  term  or  a  pre- 
interest  which  the  testator  had  power  to  dispose  of  by  will  in  sfnta^on,to1]a 
such  real  estate,  unless  a  definite  term  of  years,  absolute  or  pass  a  chattel 
determinable,  or  an  estate  of  freehold,  shall  thereby  be  given  interest. 

to  him  expressly  or  by  implication. 

XXXI.  And  be  it  further  enacted,  that  where  any  real  Trustees  under 
estate  shall  be  devised  to  a  trustee,  without  any  express  limi-  unlimited 
tation  of  the  estate  to  be  taken  by  such  trustee,  and  the  bene-  the  trust  may 
ficial  interest  in  such  real  estate,  or  in  the  surplus  rents  and  endure  beyond 
profits  thereof,  shall  not  be  given  to  any  person  for  life,  or  the  llfe  °f  a 
such  beneficial  interest  shall  be  given  to  any  person  for  life,  ficially  entitled 
but  the  purposes  of  the  trust  may  continue  beyond  the  life  of  for  life,  to  take 
such  person,  such  devise  shall  be  construed  to  vest  in  such  tne  fee- 
trustee  the  fee  simple  or  other  the  whole  legal  estate  which 

the  testator  had  power  to  dispose  of  by  will  in  such  real  estate, 
and  not  an  estate  determinable  when  the  purposes  of  the  trust 
shall  be  satisfied. 

XXXII.  And  be  it  further  enacted,  that  where  any  person  Devises  of 
to  whom  any  real  estate  shall  be  devised  for  an  estate  tail  or  estates  tail 
an  estate  in  quasi  entail  shall  die  in  the  lifetime  of  the  testator  sha11  not  lapse" 
leaving  issue  who  would  be  inheritable  under  such  entail,  and 

any  such  issue  shall  be  living  at  the  time  of  the  death  of  the 
testator,  such  devise  shall  not  lapse,  but  shall  take  effect  as  if 
the  death  of  such  person  had  happened  immediately  after  the 
death  of  the  testator,  unless  a  contrary  intention  shall  appear 
by  the  will. 

XXXIII.  And  bo  it  further  enacted,  that  where  any  person  Gifts  to  chil- 
beinor  a  child  or  other  issue  of  the  testator  to  whom  any  real  ?ren  or  other 

it  1SSUC  "WIlO 

or  personal  estate  shall  be  devised  or  bequeathed  for  any  estate  ieave  issue 

or  interest  not  determinable  at  or  before  the  death  of  such  living  at  the 

person  shall  die  in  the  lifetime  of  the  testator  leaving  issue,  !fstfu0rnSii 

and  any  such  issue  of  such  person  shall  be  living  at  the  time  no't  lapse. 
of  the  death  of  the  testator,  such  devise  or  bequest  shall  not 
lapse,  but  shall  take  effect  as  if  the  death  of  such  person  had 

T.  C  C 
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happened  immediately  after  the  death  of  the  testator,  unless  a 
contrary  intention  shall  appear  by  the  will. 

XXXIV.  And  be  it  further  enacted,  that  this  Act  shall  not 
extend  to  any  will  made  before  the  first  day  of  January  one 
thousand  eight  hundred  and  thirty-eight,  and  that  every  will 
re-executed  or  republished,  or  revived  by  any  codicil,  shall  for 
the  purposes  of  this  Act  be  deemed  to  have  been  made  at  the 
time  at  which  the  same  shall  be  so  re-executed,  republished, 
or  revived ;  and  that  this  Act  shall  not  extend  to  any  estate 
pur  autre  vie  of  any  person  who  shall  die  before  the  first  day 
of  January  one  thousand  eight  hundred  and  thirty-eight. 

XXXV.  And  be  it  further  enacted,  that  this  Act  shall  not 
extend  to  Scotland. 

XXXVI.  And  be  it  enacted,  that  this  Act  may  be  amended, 
altered,  or  repealed  by  any  Act  or  Acts  to  be  passed  in  this 
present  session  of  parliament. 


1  Vict.  c.  2G. 


When  signa- 
ture to  a  will 
ishall  be 
deemed  valid. 


15  &  16  Victoria,  c.  24. 

An  Act  for  the  Amendment  of  an  Act  passed  in  the  First 
Year  of  the  Reign  of  Her  Majesty  Queen  Victoria,  intituled 
An  Act  for  the  Amendment  of  the  Laws  icith  respect  to 
Wills.  [17th  June,  1852.] 

Whereas  the  laws  with  respect  to  the  execution  of  wills 
require  further  amendment :  be  it  therefore  enacted  by  the 
Queen's  most  excellent  majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  parliament  assembled,  and  by  the  authority  of 
the  same  (as  follows) : 

I.  Where  by  an  Act  passedln  the  first  year  of  the  reign  of 
her  majesty  Queen  Victoria,  intituled  "  An  Act  for  the  amend- 
ment of  the  Laws  with  respect  to  Wills,"  it  is  enacted,  that 
no  will  shall  be  valid  unless  it  shall  be  signed  at  the  foot  or 
end  thereof  by  the  testator,  or  by  some  other  person  in  his 
presence,  and  by  his  direction  :  every  will  shall,  so  far  only  as 
regards  the  position  of  the  signature  of  the  testator,  or  of  the 
person  signing  for  him  as  aforesaid,  be  deemed  to  be  valid 
within  the  said  enactment,  as  explained  by  this  Act,  if  the 
signature  shall  be  so  placed  at  or  after,  or  following,  or  under, 
or  beside,  or  opposite  to  the  end  of  the  will,  that  it  shall  be 
apparent  on  the  face  of  the  will  that  the  testator  intended  to 
give  effect  by  such  his  signature  to  the  writing  signed  as  his 
will,  and  that  no  such  will  shall  be  affected  by  the  circum- 
stance that  the  signature  shall  not  follow  or  be  immediately 
after  the  foot  or  end  of  the  will,  or  by  the  circumstance  that  a 
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blank  space  shall  intervene  between  the  concluding  word  of 
the  will  and  the  signature,  or  by  the  circumstance  that  the 
signature  shall  be  placed  among  the  words  of  the  testimonium 
clause  or  of  the  clause  of  attestation,  or  shall  follow  or  be 
after  or  under  the  clause  of  attestation,  either  with  or  without 
a  blank  space  intervening,  or  shall  follow  or  be  after,  or  under, 
or  beside  the  names  or  one  of  the  names  of  the  subscribing 
witnesses,  or  by  the  circumstance  that  the  signature  shall  be 
on  a  side  or  page  or  other  portion  of  the  paper  or  papers  con- 
taining the  will  whereon  no  clause  or  paragraph  or  disposing 
part  of  the  will  shall  be  written  above  the  signature,  or  by 
the  circumstance  that  there  shall  appear  to  be  sufficient  space 
on  or  at  the  bottom  of  the  preceding  side  or  page  or  other 
portion  of  the  same  paper  on  which  the  will  is  written  to 
contain  the  signature ;  and  the  enumeration  of  the  above 
circumstances  shall  not  restrict  the  generality  of  the  above 
enactment ;  but  no  signature  under  the  said  Act  or  this  Act 
shall  be  operative  to  give  effect  to  any  disposition  or  direction 
which  is  underneath  or  which  follows  it,  nor  shall  it  give 
effect  to  any  disposition  or  direction  inserted  after  the  signa- 
ture shall  be  made. 

II.  The  provisions  of  this  Act  shall  extend  and  be  applied  Act  to  extend 
to  every  will  already  made,  where  administration  or  probate  t°  certain  wills 
has  not  already  been  granted  or  ordered  by  a  Court  of  com-  a    'a  ymac0, 
petent  jurisdiction  in  consequence  of  the  defective  execution 

of  such  will,  or  where  the  property,  not  being  within  the 
jurisdiction  of  the  Ecclesiastical  Courts,  has  not  been  possessed 
or  enjoyed  by  some  person  or  persons  claiming  to  be  entitled 
thereto  in  consequence  of  the  defective  execution  of  such  will, 
or  the  right  thereto  shall  not  have  been  decided  to  be  in  some 
other  person  or  persons  than  the  persons  claiming  under  the 
will,  by  a  Court  of  competent  jurisdiction,  in  consequence  of 
the  defective  execution  of  such  will. 

III.  The  word  "  will"  shall  in  the  construction  of  this  Act  Interpretation 
be  interpreted  in  like  manner  as  the  same  is  directed  to  be  0±  "will.'' 
interpreted  under  the  provisions  in  this  behalf  contained  in 

the  said  Act  of  the  first  year  of  the  reign  of  her  majesty 
Queen  Yictoria. 

IV.  This  Act  may  be  cited  as  "  The  Wills  Act  Amendment  short  title  of 
Act,  18.52."  Act. 
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Wills  made 
out  of  the 
kingdom  to  he 
admitted  if 
made  accord- 
ing to  the  law 
of  the  place 
where  made. 


"Wills  made  in 
the  kingdom 
to  he  admitted 
if  made  ac- 
cording to 
local  usage. 


Change  of 
domicile  not  to 
invalidate 
will. 

Nothing  in 
this  Act  to  in- 
validate wills 
otherwise 
made. 


Extent  of  Act. 


24  &  25  Victoria,  c.  114. 

An  Act  to  amend  the  Laic  with  respect  to  Wills  of  Personal 
Estate  made  by  British  Subjects.         [6th  August,  1861.] 

Be  it  enacted  by  tlie  Queen's  most  excellent  majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows  : 

1.  Every  will  and  other  testamentary  instrument  made  out 
of  the  united  kingdom  by  a  British  subject  (whatever  may  be 
the  domicile  of  such  person  at  the  time  of  making1  the  same 
or  at  the  time  of  his  or  her  death)  shall  as  regards  personal 
estate  be  held  to  be  well  executed  for  the  purpose  of  being 
admitted  in  England  and  Ireland  to  probate,  and  in  Scotland 
to  confirmation,  if  the  same  be  made  according  to  the  forms  re- 
quired either  by  the  law  of  the  place  where  the  same  was  made 
or  by  the  law  of  the  place  where  such  person  was  domiciled 
when  the  same  was  made,  or  by  the  laws  then  in  force  in  that 
part  of  her  majesty's  dominions  where  he  had  his  domicile  of 
origin. 

2.  Every  will  and  other  testamentary  instrument  made 
within  the  united  kingdom  by  any  British  subject  (whatever 
may  be  the  domicile  of  such  person  at  the  time  of  making 
the  same  or  at  the  time  of  his  or  her  death)  shall  as  regards 
personal  estate  be  held  to  be  well  executed,  and  shall  be 
admitted  in  England  and  Ireland  to  probate,  and  in  Scotland 
to  confirmation,  if  the  same  be  executed  according  to  the 
forms  required  by  the  laws  for  the  time  being  in  force  in  that 
part  of  the  united  kingdom  where  the  same  is  made. 

3.  No  will  or  other  testamentary  instrument  shall  be  held 
to  be  revoked  or  to  have  become  invalid,  nor  shall  the  construc- 
tion thereof  be  altered,  by  reason  of  any  subsequent  change 
of  domicile  of  the  person  making  the  same. 

4.  Nothing  in  this  Act  contained  shall  invalidate  any  will 
or  other  testamentary  instrument  as  regards  personal  estate 
which  would  have  been  valid  if  this  Act  had  not  been  passed, 
except  as  such  will  or  other  testamentary  instrument  may  be 
revoked  or  altered  by  any  subsequent  will  or  testamentary 
instrument  made  valid  by  this  Act. 

5.  This  Act  shall  extend  only  to  wills  and  other  testamentary 
instruments  made  by  persons  who  die  after  the  passing  of  this 
Act. 
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33  &  34  Victoria,  c.  93. 

An    Act    to   amend   the   Law   relating  to    the.  Property  of 
Married  Women.  [9th  August,  1870.] 

Whereas  it  is  desirable  to  amend  the  law  of  property  and 

contract  "with,  respect  to  married  women  : 

Be  it  enacted  by  the  Queen's  most  excellent  majesty,  by 

and  with  the  advice  and  consent  of  the  lords  spiritual  and 

temporal,  and  commons,  in  this  present  parliament  assembled, 

and  by  the  authority  of  the  same,  as  follows  : 

1.  The  wages  and  earnings  of  any  married  woman  accjuired  Earnings  of 
or  gained  by  her  after  the  passing1  of  this  Act  in  any  employ-  married 

™„    i  j.'  a      A      •         i-T      T        •  i  i-i     women  to  be 

ment,  occupation,  or  trade  in  winch  she  is  engaged  or  which  deemed  t^eir 
she  carries  on  separately  from  her  husband,  and  also  any  own  property. 
money  or  property  so  acquired  by  her  through  the  exercise  of 
any  literary,  artistic,  or  scientific  skill,  and  all  investments  of 
such  wages,  earnings,  money,  or  property,  shall  be  deemed 
and  taken  to  be  property  held  and  settled  to  her  separate  use, 
independent  of  any  husband  to  whom  she  may  be  married, 
and  her  receipts  alone  shall  be  a  good  discharge  for  such 
wages,  earnings,  money  and  property. 

2.  Notwithstanding  any  provision  to  the  contrary  in  the  Act  Deposits  in 
of  the  tenth  year  of  George  the  Fourth,  chapter  twenty-four,  savings  banks 
enabling  the  commissioners  for  the  reduction  of  the  national  w^marTt^be 
debt  to  grant  bfe  annuities  and  annuities  for  terms  of  years,  deemed  her 
or  in  the  Acts  relating  to  savings  banks  and  post  office  savings  seParate  pro- 
banks,  any  deposit  hereafter  made  and  any  annuity  granted  per  y- 

by  the  said  commissioners  under  any  of  the  said  Acts  in  the 
name  of  a  married  woman,  or  in  the  name  of  a  woman  who 
may  marry  after  such  deposit  or  grant,  shall  be  deemed  to  be 
the  separate  property  of  such  woman,  and  the  same  shall  be 
accounted  for  and  paid  to  her  as  if  she  were  an  unmarried 
woman  ;  provided  that  if  any  such  deposit  is  made  by,  or  Proviso, 
such  annuity  granted  to,  a  married  woman  by  means  of 
moneys  of  her  husband  without  his  consent,  the  Court  may, 
upon  an  application  under  section  nine  of  this  Act,  order 
such  deposit  or  annuity  or  any  part  thereof  to  be  paid  to 
the  husband. 

3.  Any  married  woman,  or  any  woman  about  to  be  married,  As  to  a  mar- 
may  apply  to   the    governor  and  company  of   the   Bank  of  ried  woman's 
England,  or  to  the   governor  and  company  of  the  Bank  of  {wfunds"1 
Ireland,  by  a  form  to  be  provided  by  the  governor  of  each 

of  the  said  banks  and  company  for  that  purpose,  that  any 
sum  forming  part  of  the  public  stocks  and  funds,  and  not 
being  less  than  twenty  pounds,  to  which  the  woman  so 
applying  is  entitled,  or  which  she  is  about  to  acquire,  may 
be  transferred  to  or  made  to  stand  in  the  books  of  the 
governor  and  company  to  whom  such  application  is  made  in 
the   name   or   intended   name   of  the  woman   as  a  married 
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•woman  entitled  to  her  separate  use,  and  on  such,  sum  being 
entered  in  the  books  of  the  said  governor  and  company 
accordingly  the  same  shall  be  deemed  to  be  the  separate 
property  of  such  woman,  and  shall  be  transferred  and  the 
dividends  paid  as  if  she  were  an  unmarried  woman ;  provided 
that  if  any  such  investment  in  the  funds  is  made  by  a  married 
woman  by  means  of  moneys  of  her  husband  without  his 
consent,  the  Court  may,  upon  an  application  under  section 
nine  of  this  Act,  order  such  investment  and  the  dividends 
thereof,  or  any  part  thereof,  to  be  transferred  and  paid  to  the 
husband. 

4.  Any  married  woman,  or  any  woman  about  to  be  married, 
may  apply  in  writing  to  the  directors  or  managers  of  any 
incorporated  or  joint  stock  company  that  any  fully  paid  up 
shares,  or  any  debenture  or  debenture  stock,  or  any  stock  of 
such  company,  to  the  holding  of  which  no  liability  is  attached, 
and  to  which  the  woman  so  applying  is  entitled,  may  be 
registered  in  the  books  of  the  said  company  in  the  name 
or  intended  name  of  the  woman  as  a  married  woman  entitled 
to  her  separate  use,  and  it  shall  be  the  duty  of  such  directors 
or  managers  to  register  such  shares  or  stock  accordingly,  and 
the  same  upon  being  so  registered  shall  be  deemed  to  be  the 
separate  property  of  such  woman,  and  shall  be  transferred 
and  the  dividends  and  profits  paid  as  if  she  were  an  un- 
married wonian  ;  provided  that  if  any  such  investment  as 
last  mentioned  is  made  by  a  married  woman  by  means  of 
moneys  of  her  husband  without  his  consent,  the  Court  may, 
upon  an  application  under  section  nine  of  this  Act,  order  such 
investment  and  the  dividends  and  profits  thereon,  or  an}-  part 
thereof,  to  be  transferred  and  paid  to  the  husband. 

5.  Any  married  woman,  or  any  woman  about  to  be  married, 
may  apply  in  writing  to  the  committee  of  management  of  any 
industrial  and  provident  society,  or  to  the  trustees  of  any 
friendly  society,  benefit  building  society,  or  loan  society,  duly 
registered,  certified,  or  enrolled  under  the  Acts  relating  to 
such  societies  respectively,  that  any  share,  benefit,  debenture, 
right,  or  claim  whatsoever  in,  to,  or  upon  the  funds  of  such 
society,  to  the  holding  of  which  share,  benefit,  or  debenture 
no  liability  is  attached,  and  to  which  the  woman  so  applying 
is  entitled,  may  be  entered  in  the  books  of  the  society  in  the 
name  or  intended  name  of  the  woman  as  a  married  woman 
entitled  to  her  separate  use,  and  it  shall  be  the  duty  of  such 
committee  or  trustees  to  cause  the  same  to  be  so  entered,  and 
thereupon  such  share,  benefit,  debenture,  right,  or  claim  shall 
be  deemed  to  be  the  separate  property  of  such  woman,  and 
shall  be  transferable  and  payable  with  all  dividends  and 
profits  thereon  as  if  she  wTere  an  unmarried  woman  ;  provided 
that  if  any  such  share,  benefit,  debenture,  right,  or  claim  has 
been  obtained  by  a  married  woman  by  means  of  moneys  of 
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her  husband  without  his  consent,  the  Court  may,  upon  an 
application  under  section  nine  of  this  Act,  order  the  same  and 
the  dividends  and  profits  thereon,  or  any  part  thereof,  to  be 
transferred  and  paid  to  the  husband. 

6.  Nothing  hereinbefore  contained  in  reference  to  moneys  Deposit  of 
deposited  in  or  annuities  granted  by  savings  banks  or  moneys  ™°"fiysfm 
invested  in  the  funds  or  in  shares  or  stock  of  any  company  creditors 
shall  as  against  creditors  of  the  husband  give  validity  to  any  invalid, 
deposit   or  investment  of  moneys   of  the   husband  made  in 

fraud  of  such  creditors,  and  any  monej^s  so  deposited  or 
invested  may  be  followed  as  if  this  Act  had  not  passed. 

7.  Where  any  woman  married  after  the  passing  of  this  Act  Personal  pro- 
shall  during  her  marriage  become  entitled  to  any  personal  needm^ooT 
property  as  next  of  kin  or  one  of  the  next  of  kin  of  an  intes-  coming  to 
tate,   or  to  any  sum  of  money  not  exceeding  two  hundred  a  married 
pounds  under  any  deed  or  will,  such  property  shall,  subject  beTown°be 
and  without  prejudice  to  the  trusts  of  any  settlement  affecting 

the  same,  belong  to  the  woman  for  her  separate  use,  and  her 
receipts  alone  shall  be  a  good  discharge  for  the  same. 

8.  Where  any  freehold,  copyhold,  or  customaryhold  pro-  Freehold  pro- 
perty shall  descend  upon  any  woman  married  after  the  passing  ^a  mTrriecf 
of  this  Act  as  heiress  or  co-heiress  of  an  intestate,  the  rents  and  woman,  rents 
profits  of  such  property  shall,  subject  and  without  prejudice  and  profits 

to  the  trusts  of  any  settlement  affecting  the  same,  belong  to  °W1^  °    G  ier 
such  woman  for  her  separate  use,  and  her  receipts  alone  shall 
be  a  good  discharge  for  the  same. 

9.  In  any  question  between  husband  and  wife  as  to  pro-  How  questions 
perty  declared  by  this  Act  to  be  the  separate  property  of  the  shi^ofpro-" 
wife,   either  party  may  apply  by  summons  or  motion  in  a  perty  to  be 
summary  way  either  to  the  Court  of  Chancery  in  England  or  settled. 
Ireland  according  as  such  property  is  in  England  or  Ireland, 

or  in  England  (irrespective  of  the  value  of  the  property)  the 
judge  of  the  county  court  of  the  district  in  which  either  party 
resides,  and  thereupon  the  judge  may  make  such  order,  direct 
such  inquiry,  and  award  such  costs,  as  he  shall  think  fit ; 
provided  that  any  order  made  by  such  judge  shall  be  subject 
to  appeal  in  the  same  manner  as  the  order  of  the  same  judge 
made  in  a  pending  suit  or  on  an  equitable  plaint  would  have 
been,  and  the  judge  may,  if  either  party  so  require,  hear  the 
application  in  his  private  room. 

10.  A  married  woman  may  effect  a  policy  of  insurance  upon  Married 

her  own  life  or  the  life  of  her  husband  for  her  separate  use,  effecTpolicy  of 
and  the  same  and  all  benefit  thereof,  if  expressed  on  the  face  insurance, 
of  it  to  be  so  effected,  shall  enure  accordingly,  and  the  con- 
tract in  such  policy  shall  be  as  valid  as  if  made  with  an 
unmarried  woman. 

A  policy  of  insurance  effected  by  any  married  man  on  his  Asto insurance 
own  life,  and  expressed  upon  the  face  of  it  to  be  for  the  fo^enefiTof 
benefit  of  his  wife  or  of  his  wife  and  children,  or  any  of  them,  his  wife. 
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shall  enure  and  be  deemed  a  trust  for  tlie  benefit  of  his  -wife 
for  her  separate  use,  and  of  his  children,  or  any  of  them, 
according  to  the  interest  so  expressed,  and  shall  not,  so  long 
as  any  object  of  the  trust  remains,  be  subject  to  the  control 
of  the  husband  or  to  his  creditors,  or  form  part  of  his  estate. 
When  the  sum  secured  by  the  policy  becomes  payable,  or 
at  any  time  previously,  a  trustee  thereof  may  be  appointed 
by  the  Court  of  Chancery  in  England  or  in  Ireland  according 
as  the  policy  of  insurance  was  effected  in  England  or  in  Ire- 
land, or  in  England  by  the  judge  of  the  county  court  of  the 
district,  or  in  Ireland  by  the  chairman  of  the  Civil  Bill  Court 
of  the  division  of  the  county,  in  which  the  insurance  office  is 
situated,  and  the  receipt  of  such  trustee  shall  be  a  good  dis- 
charge to  the  office.  If  it  shall  be  proved  that  the  policy  was 
effected  and  premiums  paid  by  the  husband  with  intent  to 
defraud  his  creditors,  they  shall  be  entitled  to  receive  out  of 
the  sum  secured  an  amount  equal  to  the  premiums  so  paid. 

11.  A  married  woman  may  maintain  an  action  in  her  own 
name  for  the  recovery  of  any  wages,  earnings,  money,  and 
property  by  this  Act  declared  to  be  her  separate  property,  or 
of  any  property  belonging  to  her  before  marriage,  and  which 
her  husband  shall,  by  writing  under  his  hand,  have  agreed 
with  her  shall  belong  to  her  after  marriage  as  her  separate 
property,  and  she  shall  have  in  her  own  name  the  same 
remedies,  both  civil  and  criminal,  against  all  persons  whomso- 
ever for  the  protection  and  security  of  such  wages,  earnings, 
money,  and  property,  and  of  any  chattels  or  other  property 
purchased  or  obtained  by  means  thereof  for  her  own  use,  as 
if  such  wages,  earnings,  moneys,  chattels,  and  property 
belonged  to  her  as  an  unmarried  woman  ;  and  in  any  indict- 
ment or  other  proceeding  it  shall  be  sufficient  to  allege  such 
wages,  earnings,  money,  chattels,  and  property  to  be  her 
property. 

12.  A  husband  shall  not,  by  reason  of  any  marriage  which 
shall  take  place  after  this  Act  has  come  into  operation,  be 
liable  for  the  debts  of  his  wife  contracted  before  marriage, 
but  the  wife  shall  be  liable  to  be  sued  for,  and  any  property 
belonging  to  her  for  her  separate  use  shall  be  liable  to  satisfy, 
such  debts  as  if  she  had  continued  unmarried. 

13.  "Where  in  England  the  husband  of  any  woman  having 
separate  property  becomes  chargeable  to  any  union  or  parish, 
the  justices  having  jurisdiction  in  such  union  or  parish  may, 
in  petty  sessions  assembled,  upon  application  of  the  guardians 
of  the  poor,  issue  a  summons  against  the  wife,  and  make  and 
enforce  such  order  against  her  for  the  maintenance  of  her 
husband  as  by  the  thirty-third  section  of  "  The  Poor  Law 
Amendment  Act,  1868,"  they  may  now  make  and  enforce 
against  a  husband  for  the  maintenance  of  his  wife  who 
becomes   chargeable    to    any   union    or   parish.       AYhere   in 
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Ireland  relief  is  given  under  the  provisions  of  the  Acts  relat- 
ing to  the  relief  of  the  destitute  poor  to  the  husband  of  any 
woman  having  separate  property,  the  cost  price  of  such  relief 
is  hereby  declared  to  be  a  loan  from  the  guardians  of  the 
union  in  which  the  same  shall  be  given,  and  shall  be  recover- 
able from  such  woman  as  if  she  were  a  feme  sole  by  such  and 
the  same  actions  and  proceedings  as  money  lent. 

14.  A  married  woman  having  separate  property  shall  be  Married 
subject  to  all  such  liability  for  the  maintenance  of  her  chil-  r °i?al?  t?.'be 
dren  as  a  widow  is  now  by  law  subject  to  for  the  maintenance  parisn  for  the 
of  her  children  :  Provided  always,  that  nothing  in  this  Act  maintenance 
shall  relieve  her  husband  from  any  liability  at  present  imposed  °l-rfr 
upon  him  by  law  to  maintain  her  children.  r 

15.  This  act  shall  come  into   operation  at  the  time  of  the  ment  of  act. 
passing  of  this  Act.  Act  not  to 

16.  This  Act  shall  not  extend  to  Scotland.  extend  to 

17.  This   Act  may  be   cited   as   the    "Married  Women's  Scotland- 
Property  Act,  1870."  Short  title. 


< 


37  &  38  Yict.  c.  50. 

An  Act  to  amend  the  Married  Women's  Property  Act  (1870). 

[30th  July,  1874.J 

Whereas  it  is  not  just  that  the  property  which  a  woman  has 
at  the  time  of  her  marriage  should  pass  to  her  husband,  and 
Vhat  he  should  not  be  liable  for  her  debts  contracted  before 
marriage,  and  the  law  as  to  the  recovery  of  such  debts  recpiires 
amendment : 

Be  it  enacted  by  the  Queen's  most  excellent  majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

1.  So  much  of  the  Married  AVomen's  Property  Act,  1870,  as  Husband  and 
enacts  that  a  husband  shall  not  be  liable  for  the  debts  of  his  wi.fe  mW  be 
wife  contracted  before  marriage  is  repealed  so  far  as  respects  fo"^^.  debts 
marriages  which  shall  take  place  after  the  passing  of  this  Act,  before  mar- 
and  a  husband  and  wife  married  after  the  passing  of  this  Act  "age- 
may  be  jointly  sued  for  any  such  debt. 

2.  The  husband  shall,   in  such  action   and  in  any  action  Extent  to 
brought  for  damages  sustained  by  reason  of  any  tort  com-  which  husband 
mitted  by  the  wife  before  marriage  or  by  reason  of  the  breach  liable- 

of  any  contract  made  by  the  wife  before  marriage,  be  liable 
for  the  debt  or  damages  respectively  to  the  extent  only  of  the 
assets  hereinafter  specified ;  and  in  addition  to  any  other  plea 
or  pleas  may  plead  that  he  is  not  liable  to  pay  the  debt  or 
damages  in  respect  of  any  such  assets  as  hereinafter  specified  ; 
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or,  confessing  his  liability  to  some  amount,  that  he  is  not 
liable  beyond  what  he  so  confesses ;  and  if  no  such  plea  is 
pleaded  the  husband  shall  be  deemed  to  have  confessed  his 
liability  so  far  as  assets  are  concerned. 

3.  If  it  is  not  found  in  such  action  that  the  husband  is  liable 
in  respect  of  any  such  assets,  he  shall  have  judgment  for  his 
costs  of  defence,  whatever  the  result  of  the  action  may  be 
against  the  wife. 

4.  AVhen  a  husband  and  wife  are  sued  jointly,  if  by  con- 
fession or  otherwise  it  appears  that  the  husband  is  liable  for 
the  debt  or  damages  recovered,  or  any  part  thereof,  the  judg- 
ment to  the  extent  of  the  amount  for  which  the  husband  is 
liable  shall  be  a  joint  judgment  against  the  husband  and  wife, 
and  as  to  the  residue,  if  any,  of  such  debt  or  damages,  the 
judgment  shall  be  a  separate  judgment  against  the  wife. 

5.  The  assets  in  respect  of  and  to  the  extent  of  which  the 
husband  shall  in  any  such  action  be  liable  are  as  follows : 

(1.)  The  value  of  the  personal  estate  in  possession  of  the 

wife,  which  shall  have  vested  in  the  husband : 
(2.)  The  value  of  the  choses  in  action  of  the  wife  which  the 
husband  shall  have  reduced  into  possession,  or  which 
with  reasonable  diligence  he  might  have  reduced  into 
possession : 
(3.)  The  value  of  the  chattels  real  of  the  wife  which  shall 

have  vested  in  the  husband  and  wife  : 
(4.)  The  value  of  the  rents  and  profits  of  the  real  estate  of 
the  wife  which  the  husband  shall  have  received,  or 
with  reasonable  diligence  might  have  received  : 
(5.)  The  value  of  the  husband's  estate  or  interest  in  any 
property  real  or  personal,  which  the  wife  in  contem- 
plation of  her  marriage  with  him  shall  have  trans- 
ferred to  him  or  to  any  other  person  : 
(6.)  The  value  of  any  property,  real  or  personal,  which  the 
wife  in  contemplation  of  her  marriage  with  the  hus- 
band shall  with  his  consent  have  transferred  to  any 
person  with  the  view  of  defeating  or  delaying  her 
existing  creditors : 
Provided  that  when  the  husband  after  marriage  pays  any 
debt  of  his  wife,  or  has  a  judgment  bona  fide  recovered  against 
him  in  any  such  action  as  is  in  this  Act  mentioned,  then  to  the 
extent  of  such  payment  or  judgment  the  husband  shall  not  in 
any  subsequent  action  be  liable. 

6.  This  Act  shall  not  extend  to  Scotland. 

7.  This  Act  may  be  cited  as  the  "Married  "Women's  Pro- 
perty Act  (1870)  Amendment  Act,  1874." 
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II.— RULES,  FORMS,  AND  FEES  IN  THE 
COURT  OF  PROBATE. 


RULES  and  Orders  for  Her  Majesty's  Court  of  Probate, 
made  30th  July,  1862,  under  the  Provisions  of  the 
Statutes  20  8f  2L  Viet.  c.  77,  and  21  $•  22  Vict.  c.  95, 
in  respect  of 

CONTENTIOUS  BUSINESS. 


1.  All   rules    and   orders   heretofore   made  and   issued  in     Contentious 
respect  of  Contentious  business  shall  he  repealed  on  aud  after      Business, 
the  first  day  of  September,    1862,  except  so  far  as  concerns 

any  matters  or  things  done  in  accordance  with  them  prior  to 
the  said  day. 

2.  The  following  rules  and  orders  in  respect  of  contentious 
business  shall  take  effect  on  and  after  the  first  day  of  Sep- 
tember, 1862. 

Coxtentious  Business. 

3.  All  proceedings  in  the  Court  of  Probate  or  in  the  regis- 
tries thereof  in  respect  of  business  not  included  in  the  "  Court 
of  Probate  Act,  1857,"  under  the  expression  "Common 
Form  business,"  except  the  warning  of  caveats,  shall  be 
deemed  to  be  contentious  business. 

Parties  to  Causes. 

4.  Executors  or  other  parties  who,  previously  to  the  passing 
of  the  "Court  of  Probate  Act,  1857,"  might  prove  wills  in 
solemn  form  of  law,  shall  be  at  liberty  to  prove  wills  under 
similar  circumstances,  and  with  the  same  privileges,  liabilities, 
and  effect,  as  heretofore. 

5.  Next  of  kin  and  others  who,  previously  to  the  passing 
of  the  said  Act,  had  a  right  to  put  executors  or  parties 
entitled  to  administration  with  will  annexed  upon  proof  of  a 
will  in  solemn  form  of  law,  shall  continue  to  possess  the  same 
rights  and  privileges,  and  be  subject  to  the  same  liabilities 
with  respect  to  costs,  as  heretofore. 

6.  Parties  who  previously  to  the  passing  of  the  said  Act 
had  a  right  to  intervene  in  a  cause  may  do  so,  with  leave  of 
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Contentious     the  judge  or  one  of  the  registrars,  obtained  by  order  on  sum- 
Business,       mons,  subject  to  the  same  limitations  and  the  same  rules  with 
_  respect  to  costs  as  heretofore. 

Caveats. 

7.  Caveats  may  be  entered  in  the  principal  registry  of  the 
Court  of  Probate,  or  in  a  district  registry  thereof ;  if  in  the 
principal  registry,  the  person  entering  the  caveat  must  insert 
the  name  of  the  deceased  in  the  index  to  the  Caveat  Booh. 

8.  A  caveat  shall  bear  date  on  the  day  it  is  entered,  and 
shall  remain  in  force  for  the  space  of  six  months,  and  then 
expire  and  be  of  no  effect,  but  may  be  renewed  from  time  to 
time. 

9.  Caveats  shall  be  warned  from  the  principal  registiy. 
The  warning  is  to  be  served  by  leaving  the  same  or  a  true 
copy  thereof  at  the  place  mentioned  in  the  caveat  as  the 
address  of  the  person  who  entered  it. 

10.  It  shall  be  sufficient  for  the  warning  of  a  caveat  that  a 
registrar  send  by  the  public  post  a  warning  signed  by  himself, 
and  directed  to  the  person  who  entered  it,  at  the  address 
mentioned  in  it. 

1 1 .  The  warning  to  a  caveat  is  to  state  the  name  and 
interest  of  the  party  on  whose  behalf  the  same  is  issued,  and 
if  such  person  claims  under  a  will  or  codicil,  is  also  to  state 
the  date  of  such  will  or  codicil,  and  must  be  accompanied  by 
an  address  within  three  miles  of  the  General  Post  Office  at 
which  any  notice  requiring  service  may  be  left.  The  form  of 
warning  will  be  supplied  in  the  registry. 

12.  Upon  an  appearance  being  entered  in  answer  to  the 
warning  of  a  caveat,  the  matter  shall  be  entered  as  a  cause  in 
the  court  book,  and  the  contentious  business  shall  thereupon 
be  held  to  commence,  and  the  expenses  of  the  entry  of  such 
caveat  and  the  warning  thereof  shall,  upon  taxation,  be  con- 
sidered as  costs  in  the  cause. 

Citations. 

13.  Citations  can  only  be  extracted  from  the  principal 
registry,  and  no  citation  is  to  issue  under  seal  until  an  affi- 
davit in  verification  of  the  averments  it  contains  has  been 
filed  in  the  registry. 

14.  \Vhen  a  party  proposes  to  prove  a  will  or  codicil  in 
solemn  form  of  law,  and  no  caveat  has  been  entered,  or  a 
caveat  has  been  entered  and  no  appearance  given  to  the 
warning  thereof,  the  contentious  business  shall  be  held  to 
commence  with  the  extracting  of  a  citation  in  the  Forms 
Nos.  1  and  2,  or  in  some  similar  form. 

15.  Before  a  citation  is  signed  by  the  registrar  a  caveat 
shall  be  entered  against  any  grant  being  made  in  respect  of 
the  estate  and  effects  of  the  deceased  to  which  such  citation 


Contentious  Business.  397 

relates,  and  notice  thereof  shall  be  sent  to  the  registrar  of  any  Contentious 
district  in  which  the  deceased  appears  to  have  had  a  residence  Business, 
at  the  time  of  his  death.  Such  caveat  is  to  be  renewed  from 
time  to  time,  so  as  to  be  kept  in  force  so  long  as  the  proceed- 
ings arising  from  the  service  of  the  citation  are  pending. 
Tins  rule  is  not  to  apply  to  citations  to  exhibit  an  inventory, 
and  to  render  an  account,  nor  to  citations  to  show  cause  why 
a  bond  should  not  be  assigned  in  order  to  its  being  enforced 
against  the  sureties. 

16.  Citations  to  see  proceedings  may  be  extracted  from 
the  registry,  on  the  application  of  any  party  to  the  cause. 
A  form  is  given,  No.  4. 

1 7.  Every  citation  shall  be  written  or  printed  on  parchment, 
and  the  party  extracting  the  same,  or  his  proctor,  solicitor,  or 
attorney,  shall  take  it,  together  with  a  praecipe,  a  form  of 
which  is  given,  marked  No.  5,  to  the  registry,  and  there 
deposit  the  praecipe,  and  get  the  citation  signed  and  sealed. 
The  address  given  in  the  pra3cipe  must  be  within  three  miles 
of  the  General  Post  Office. 

18.  Citations  are  to  be  served  personally  when  that  can  be 
done,  the  party  cited  being  resident  in  Great  Britain  or  Ireland, 
but  if  personal  service  cannot  be  effected  the  direction  of  the 
judge  or  registrars  as  to  the  mode  of  service  must  be  obtained. 
Personal  service  shall  be  effected  by  leaving  a  true  copy  of 
the  citation  with  the  party  cited,  and  showing  such  party  the 
original,  if  required  by  him  so  to  do. 

19.  Citations  may  be  served  upon  parties  resident  out  of 
Great  Britain  and  Ireland  by  the  insertion  of  the  same  or  of 
an  abstract  thereof,  settled  and  signed  by  one  of  the  registrars, 
as  an  advertisement,  in  such  of  the  morning  and  evening 
London  newspapers,  and  if  necessary  in  such  local  news- 
papers, and  at  such  intervals  as  the  judge  or  a  registrar  may 
direct :  provided  that  in  any  case  the  judge  or  a  registrar  may 
direct  a  citation  to  be  served  personally.  If  the  party  cited  be 
abroad,  having  an  agent  resident  in  England,  such  agent 
must  be  served  with  a  true  copy  of  the  citation. 

20.  Before  a  party  can  proceed  after  the  service  of  a  citation, 
an  appearance  must  have  been  entered  by  or  on  behalf  of  the 
party  cited,  or  an  affidavit  of  personal  service,  and  of  non- 
appearance, must,  together  with  the  citation,  have  been  filed 
in  the  registry,  or  if  personal  service  has  not  been  duly  effected, 
the  order  of  the  judge,  or  of  one  of  the  registrars  in  his  ab- 
sence, founded  on  an  affidavit,  and  giving  leave  to  proceed, 
must  have  been  obtained.  In  case  the  citation  has  been  adver- 
tised, the  newspapers  containing  the  advertisement,  together 
with  the  citation  and  an  affidavit  of  non-appearance,  must  be 
filed  in  the  registry. 

21.  The  above  rules,  so  far  as  they  relate  to  the  service  of 
citations,  are  to  apply  to  the  service  of  all  other  instruments 
requiring  personal  service. 
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Contentious         22.  If  contentious  proceeding's  arise  from  the  service  of  a 

Business.       citation,  the  expense  of  the  citation  and  service  thereof  shall, 

upon  taxation,  be  considered  as  costs  in  the  cause. 

Suits  in  Forma  Pauperis. 

23.  Any  person  desirous  of  prosecuting  a  suit  in  forma 
pauperis  is  to  lay  a  case  before  counsel,  and  obtain  an  opinion 
that  he  or  she  has  reasonable  grounds  for  proceeding. 

24.  No  person  shall  be  admitted  to  prosecute  a  suit  hi  forma 
pauperis  without  the  order  of  the  judge ;  and  to  obtain  such 
order,  the  case  laid  before  counsel,  and  his  opinion  thereon, 
with  an  affidavit  of  the  party,  or  of  his  or  her  proctor,  solicitor, 
or  attorney  that  the  said  case  contains  a  full  and  true  state- 
ment of  all  the  material  facts,  to  the  best  of  his  or  her  know- 
ledge and  belief,  and  an  affidavit  by  the  party  applying  that 
he  or  she  is  not  worth  251.  after  payment  of  his  or  her  just 
debts,  save  and  except  his  or  her  wearing  apparel,  shall  be 
produced  at  the  time  such  application  is  made. 

25.  Where  a  pauper  omits  to  proceed  to  trial,  pursuant  to 
notice,  lie  or  she  may  be  called  upon  by  summons  to  show 
cause  why  he  or  she  should  not  pay  costs,  though  he  or  she 
has  not  been  dispaupered,  and  why  all  future  proceedings 
should  not  be  sta}-ed  until  such  costs  are  paid. 

Appearances. 
2G.  All  appearances  are  to  be  entered  in  the  principal  regis- 
try in  a  book  provided  for  the  purpose,  and  kept  by  the  clerk 
of  the  papers.  The  entry  must  set  forth  the  interest  which 
the  person  on  whose  behalf  it  is  entered  has  in  the  estate  and 
effects  of  the  deceased. 

27.  The  entry  of  the  appearance  of  a  party  shall  be  accom- 
panied by  an  address  within  three  miles  of  the  general  post- 
office. 

Service  of  Pleadings,  Sfc. 

28.  It  shall  be  sufficient  to  leave  all  pleadings  and  other 
instruments,  personal  service  of  which  is  not  expressly  re- 
quired by  these  rules  and  orders,  at  the  address  furnished  as 
aforesaid  by  the  plaintiff  and  defendant  respectively. 

Default. 

29.  In  case  the  part}*  cited  does  not  appear  within  the  time 
limited  in  the  citation,  the  cause  shall  proceed  in  default  ; 
nevertheless  the  party  cited  may  enter  an  appearance  at  any 
time  before  a  proceeding  has  been  taken  in  default,  or  after- 
wards by  leave  of  the  judge  or  of  one  of  the  registrars. 

Affidavits  as  to  Scripts. 

80.  In  testamentary  causes  the  plaintiff  and  defendant, 
within  eight  days  of  the  entry  of  an  appearance  on  the  part 
of  the  defendant,  are  respectively  to  til.'  their  affidavits  as  to 
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scripts,  whether  they  have  or  have  not  any  script  in  their     Contentious 
possession.     A  Form,  No.  10,  is  given.  Business. 

3 1 .  Every  script  which  has  at  any  time  been  made  by  or 
under  the  direction  of  the  testator,  whether  a  will,  codicil, 
di-aft  of  a  will  or  codicil,  or  written  instructions  for  the  same, 
of  which  the  deponent  has  any  knowledge,  is  to  be  specified 
in  his  affidavit  of  scripts ;  and  every  script  in  the  custody  or 
under  the  control  of  the  party  making  the  affidavit  is  to  be 
annexed  thereto,  and  deposited  therewith  in  the  registry. 

32.  No  party  to  the  cause,  nor  his  proctor,  solicitor,  or  attor- 
ney, shall  be  at  liberty,  except  by  leave  of  the  judge,  or  of 
one  of  the  registrars  of  the  principal  registry,  to  inspect  the 
affidavit  as  to  scripts,  or  the  scripts  annexed  thereto,  filed  by 
any  other  party  to  the  cause,  until  his  own  affidavit  as  to 
scripts  shall  have  been  filed. 

The  Declaration. 

33.  In  ordinary  cases  it  belongs  to  the  plaintiff  to  deliver 
the  declaration,  and  to  the  defendant  to  deliver  the  plea  ;  but 
the  party  propounding  the  alleged  last  will  and  testament  of 
the  deceased  shall,  in  all  cases,  even  if  defendant  in  the  suit, 
deliver  the  declaration,  and  the  party  opposing  the  same  de- 
liver the  plea. 

34.  The  declaration  is  to  be  delivered  to  the  opposite  part}', 
and  a  copy  thereof  filed  in  the  registry  on  one  and  the  same 
day,  and  within  one  month  from  the  entry  of  appearance  by 
the  defendant ;  but  the  party  whose  duty  it  is  to  bring  in  the 
declaration  shall  not  be  compelled  to  deliver  it,  or  to  file  a 
copy  thereof,  until  the  expiration  of  eight  days  after  the  other 
party  has  filed  his  affidavit  as  to  scripts. 

35.  In  case  of  proving  a  will  in  solemn  form  of  law,  the 
party  whose  duty  it  is  shall  declare  in  the  Form  No.  6,  or  as 
near  thereto  as  the  circumstances  of  the  case  admit. 

36.  In  case  of  proceedings  in  default,  the  plaintiff  shall  file 
his  declaration  in  the  registry  within  eight  days  from  the  last 
day  allowed  in  the  citation  for  the  appearance  of  the  de- 
fendant. 

Interest  of  Party  ojiposiny  Will. 

37.  In  a  testamentary  cause  after  delivery  of  the  declara- 
tion the  interest  of  the  party  to  whom  it  has  been  delivered 
cannot  be  disputed  by  the  party  declaring,  except  by  leave  of 
the  judge. 

The  Plea. 

38.  A  party  desirous  of  pleading,  must  deliver  his  plea  to 
the  other  party  within  eight  days  after  the  service  of  the  de- 
claration, and  file  a  copy  thereof  in  the  registry  on  one  and 
the  same  day,  otherwise  he  will  not  be  permitted  to  plead, 
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Annulled  by- 
amended  and 
additional 
rules  and 
orders,  Dec. 
29,  1865.    See 
post,  p.  408. 


Contentious     except  with  the  permission  of  the  judge,  or  of  the  registrars  of 
.Business.       ^]ie  principal  registry  in  the  absence  of  the  judge.     A  Form 
of  Plea  is  given,  No.  8. 

Further  Plcadiiiys. 

,'39.  Either  of  the  parties  may,  within  eight  days  of  the 
service  upon  him  of  the  last  previous  pleadiug,  give  in  a  re- 
plication, rejoinder,  sur-rejoinder,  rebutter,  or  demurrer,  as 
he  may  be  advised.  The  form  of  the  declaration  and  plea 
will,  it  is  presumed,  be  a  sufficient  guide  as  to  the  form  of  any 
further  pleadings. 

General  Rules  as  to  Pleadings. 

40.  If  one  party  propound  a  will  in  his  declaration,  and  the 
other  party  in  his  plea  allege  the  existence  of  another  will, 
each  party  may  with  and  subject  to  the  permission  of  the 
judge,  adduce  proof  at  the  trial  or  hearing  of  the  cause  of  the 
validity  of  the  will  upon  which  he  relies. 

41.  In  all  cases  the  party  opposing  a  will  may,  with  his 
plea,  give  notice  to  the  party  setting  up  the  will  that  he  merely 
insists  upon  the  will  being  proved  in  solemn  form  of  law,  and 
only  intends  to  cross-examine  the  witnesses  produced  in  sup- 
port of  the  will,  and  he  shall  thereupon  be  at  liberty  to  do  so, 
and  shall  be  subject  to  the  same  liabilities  in  respect  of  costs 
as  he  would  have  been  under  similar  circumstances  according 
to  the  practice  of  the  Prerogative  Court. 

42.  Either  party  desiring  to  alter  or  amend  a  pleading  must 
apply  to  the  Court  upon  motion  ;  but  if  the  alteration  or 
amendment  required  be  merely  verbal  or  in  the  nature  of  a 
clerical  error  it  may  be  made  by  order  upon  summons. 

43.  When  a  pleading  has  been  ordered  to  be  altered  or 
amended,  the  time  for  tiling  the  next  pleading  shall  com- 
mence from  the  time  of  the  order  having  been  complied  with. 

44.  If  a  party  in  any  cause  fail  to  deliver,  or  file  a  copy  of 
the  declaration,  plea,  or  other  pleading  within  the  time  speci- 
fied in  these  rules,  or  within  such  extended  time  as  may  have 
been  allowed,  the  party  to  whom  such  declaration,  plea,  or 
other  pleading  ought  to  have  been  delivered  shall  not  be 
bound  to  receive  it,  and  the  copy  of  such  declaration,  plea,  or 
other  pleading  shall  not  be  filed,  unless  by  direction  of  the 
j  udge,  or  by  order  of  the  registrars  of  the  principal  registry, 
obtained  on  summons.  The  expense  of  every  application  for 
such  direction  or  order  shall  fall  on  the  party  who  has  caused 
the  delay,  unless  the  judge  or  registrars  shall  otherwise 
direct. 

45.  When  in  any  cause  a  conditional  order  is  made,  the 
party  entitled  to  proceed  in  default  must,  before  he  can  take 
the  next  step,  obtain  an  order  of  the  registrars,  or,  if  required, 
an  order  of  the  judge  upon  summons,  or  on  motion,  in  Court. 
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The  Issue.  Contentious 

Business. 

46.  Within   fourteen  days   after  the   delivery  of   the  last  

pleading1  in  the  cause,  the  party  who  brought  in  the  declai'a- 

tion  is  to  deliver  to  the  other  parties  in  the  cause  the  issue  in 
the  Form  No.  11,  or  in  a  form  as  near  thereto  as  the  circum- 
stances of  the  case  will  admit,  hut  the  issue  is  not  to  he  filed. 

The  Mode  of  Trial. 

47.  The  party  who  delivers  the  issue  shall  therewith  give 
notice  to  the  other  parties  to  the  cause,  that,  after  the  explica- 
tion of  eight  days,  he  intends  on  a  day  to  be  specified  in  the 
notice  to  apply  to  the  Court  to  try  the  questions  at  issue  before 
itself,  either  with  or  without  a  jury,  or  to  direct  an  issue  to  be 
tried  before  a  judge  of  assize,  as  the  case  may  be  ;  and  if  he 
do  not  give  such  notice  with  the  issue,  or  within  sixteen  days 
from  the  day  on  which  the  issue  was  delivered,  the  other 
party  may  give  a  similar  notice  to  him.  A  Form  of  Notice, 
No.  12,  is  subjoined. 

48.  A  copy  of  every  such  notice  shall  be  filed  in  the  registry 
with  the  case  for  motion  as  to  mode  of  trial. 

49.  In  each  case  the  judge  shall,  after  hearing  the  parties 
upon  motion  in  Court,  direct  in  what  mode  the  cause  shall  be 
tried  or  heard. 

The  Record. 

50.  After  the  direction  of  the  judge  has  been  obtained  as  to 
the  mode  in  which  the  cause  is  to  be  tried  or  heard,  the  party 
who  delivered  the  declaration  shall,  within  eight  days,  deposit 
the  record  of  the  cause  in  the  registry.  The  record  is  to  con- 
clude with  a  statement  of  the  mode  in  which  the  judge  has 
directed  the  cause  to  be  tried  or  heard,  as  in  the  Form 
No.  13. 

51.  In  default  of  the  appearance  of  defendants,  being  parties 
cited,  a  record,  as  in  Form  No.  14,  or  as  near  thereto  as  can 
be,  shall  be  deposited  in  the  registry. 

Trial  by  Jury. 

52.  If  the  cause  be  directed  to  be  tried  by  a  jury,  the  ques- 
tions at  issue  between  the  parties  are  to  be  prepared  by  the 
party  declaring  from  the  record,  and  settled  by  one  of  the 
registrars  of  the  principal  registry.  A  form  is  given,  No.  15, 
and  a  copy  of  such  questions  so  settled  is  to  be  served  on  all 
the  other  parties  to  the  cause. 

53.  After  the  questions  have  been  so  settled,  any  party  in 
the  cause  shall  be  at  liberty  to  apply  to  the  judge  on  summons 
to  alter  or  amend  the  same,  and  his  decision  shall  bo  final  and 
binding  on  the  parties. 

T.  D  D 
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Contentious  Setting  down  the  Cause  for  Trial  or  Hearing. 

Business 

' —        54.  The  party  who  has  deposited  the  record  shall  set  down 

the  cause  for  trial  or  hearing,  arid  upon  the  day  on  which  he 
so  sets  it  down  shall  give  notice  of  his  having  done  so  to  each 
party  for  whom  an  appearance  has  been  entered ;  but  if  he 
delay  setting  down  the  cause  for  trial  or  hearing  for  the  space 
of  one  month  after  the  Court  has  directed  the  mode  in  which 
the  questions  at  issue  shall  be  tried  or  heard,  either  of  the 
other  parties  may  set  the  cause  down  for  trial  or  hearing,  and 
give  a  similar  notice.  A  copy  of  every  such  notice  shall  be 
filed  in  the  registry;  and  the  cause,  unless  the  judge  shall 
otherwise  direct,  shall  come  on  in  its  turn. 

55.  No  cause  is  to  be  called  on  for  trial  or  hearing  until 
after  the  expiration  of  ten  days  from  the  day  when  the  same 
has  been  set  down  for  trial  or  hearing,  and  notice  thereof  has 
been  given,  save  with  the  written  consent  of  all  parties  to  the 
suit,  previously  filed  in  the  registry. 

Demurrer. 

56.  All  demurrers  are  to  be  set  down  for  hearing  in  the 
same  manner  as  causes,  and  will  come  on  in  their  turn  with 
other  causes  to  be  heard  by  the  judge  without  a  jury. 

The  Hearing. 

57.  The  hearing  of  the  cause  shall  be  conducted  in  Court, 
and  the  counsel  shall  address  the  Court,  subject  to  the  same 
rules  and  regulations  as  now  obtain  in  the  Courts  of  Common 
Law. 

58.  After  the  conclusion  of  the  trial  or  hearing,  the  registrar 
shall  enter  on  the  record  the  finding  of  the  jury,  or  the  deci- 
sion of  the  judge,  in  a  form  corresponding  as  near  as  may  be 
with  those  given,  Nos.  25  and  26,  and  shall  sign  the  same. 

New  Trial. 

59.  An  application  for  a  new  trial  of  an  issue  tried  before 
a  jury  may  be  made  to  the  Court  by  motion  within  fourteen 
days  from  the  day  on  which  the  issue  was  tried  if  the  Court 
be  then  sitting,  if  not,  on  the  first  motion  day  after  the  expira- 
tion of  the  fourteen  days. 

60.  An  application  for  a  rehearing  of  a  cause  heard  before 
the  judge  without  a  jury,  and  in  which  evidence  has  been 
given  viva  voce,  may  be  made  by  motion  within  fourteen  days 
from  the  day  on  which  the  same  was  heard,  if  the  Court  be 
then  sitting,  if  not,  on  the  first  motion  day  after  the  expira- 
tion of  the  fourteen  clays. 

Interest  Causes. 

61.  In  interest  causes,  as  heretofore,  each  party  shall  be  at 
liberty  to  deny  the  interest  of  the  other ;  and  in  such  cases 
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both  parties  may,  with.  and.  subject  to  the  permission  of  the     Contentious 
judge,   adduce   proof    on  one   and  the    same   trial   of    their       Business, 
interests  respectively. 

62.  In  interest  causes  the  pleading  of  each  party  must  show 
on  the  face  of  it  that  no  other  person  exists  having  a  prior 
interest  to  that  of  the  claimant. 

63.  Forms  of  the  declaration  and  plea  in  an  interest  cause 
are  given,  No.  7,  and  No.  9. 

Proceedings  by  Petition. 

64.  Any  question  arising  in  a  cause,  and  not  being  one  of 
interest,  domicile,  or  other  matter  usually  brought  before  the 
Court  by  declaration  and  plea,  may  be  brought  before  the 
Court  by  petition. 

65.  The  party  desiring  to  proceed  by  petition  is  to  give 
notice  thereof  in  -writing  to  all  the  other  parties  in  the  cause, 
and  such  notice  is  to  set  forth  the  question  intended  to  be 
raised  for  the  decision  of  the  Court,  and  a  copy  of  such  notice 
is  to  be  filed  in  the  registry. 

66.  In  proceedings  by  petition  the  plaintiff  shall,  within 
eight  daj^s  after  he  has  given  notice,  deliver  his  petition  to  the 
defendant,  and  file  a  copy  thereof  in  the  registry  upon  one 
and  the  same  clay. 

67.  The  defendant  shall,  within  eight  days  after  the  delivery 
of  the  petition,  deliver  his  answer  to  the  plaintiff,  and  file  a 
copy  thereof  in  the  registry  upon  one  and  the  same  day ;  and 
the  same  course  shall  be  pursued  with  respect  to  the  reply, 
rejoinder,  &c.  until  the  petition  is  concluded. 

68.  When  the  defendant  raises  the  question  to  be  heard  by 
petition,  and  gives  notice  thereof  to  the  plaintiff,  the  plaintiff 
shall,  within  eight  days  from  the  receipt  of  such  notice,  file  a 
petition ;  otherwise  the  defendant  shall  be  at  liberty  to  do  so. 

69.  Both  plaintiff  and  defendant  shall,  within  eight  days 
from  the  day  upon  which  the  petition  is  concluded,  file  in  tho 
registry  such  affidavits  and  other  proofs  as  may  be  necessary 
in  support  of  their  several  averments  therein.  A  Form  of 
Petition  is  given,  No.  28. 

70.  After  the  time  for  filing  the  affidavits  and  other  proofs 
has  expired,  the  petitioner  is  to  set  down  the  petition  for 
hearing  in  the  same  manner  as  a  cause. 

Subpoenas. 

71.  Every  subpoena  shall  be  written  or  printed  on  parch- 
ment, and  may  include  tho  names  of  any  number  of  witnesses. 
The  party,  or  his  proctor,  solicitor,  or  attorney,  shall  take  it, 
together  with  a  praecipe,  to  the  registry,  and  there  get  it 
signed  and  sealed,  and  deposit  the  prtecipo.  Forms  are  given, 
Nos.  16,  17,  18,  and  19. 
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Contentious  Admission  of  Documents. 

! 72.  Any  party  in  a  cause  may  call  upon  the  other  party  or 

parties,  by  notice  in  writing  in  the  form,  given,  No.  20,  to 
admit  any  document,  saving  any  just  exceptions  ;  and  in  case 
of  refusal  or  neglect  to  admit  the  same,  the  costs  of  proving 
the  document  shall  be  paid  b}r  the  party  so  neglecting  or  re- 
fusing, whatever  the  result  of  the  cause  may  be,  unless  at  the 
trial  or  hearing  the  judge  shall  certify  that  the  refusal  to 
admit  was  reasonable ;  and  no  costs  of  proving  any  document 
shall  be  allowed  as  costs  in  the  cause  except  in  cases  where 
the  omission  to  give  the  notice  was,  in  the  opinion  of  the 
registrar,  a  saving  of  expense. 

Production  of  Wills,  fyc. 

73.  Applications  for  an  order  for  the  production  of  papers 
or  writings  purporting  to  be  testamentary,  may  be  made  to 
the  judge,  by  motion  or  by  summons  when  a  suit  is  pending, 
and  by  motion  upon  affidavit  when  no  suit  is  pending.  If  it 
can  be  shown  that  a  testamentary  paper  is  in  the  possession, 
within  the  power,  or  under  the  control  of  any  person,  a 
subpoena  for  the  production  of  the  same  may  be  obtained  by 
a  registrar's  order,  founded  on  an  affidavit.  Forms  of  sub- 
poenas applicable  to  these  cases  are  given,  Nos.  21  and  22, 
and  Forms  of  Fra3cipe,  Nos.  23  and  24. 

Guardians  to  Minors. 

74.  A  minor  may  elect  a  guardian  for  the  purpose  of  carry- 
ing on,  defending,  or  intervening  in  a  suit,  in  the  same  manner 
and  subject  to  the  same  rules  as  in  respect  of  non-contentious 
business,  and  without  having  such  guardian  assigned  to  him ; 
but  guardians  are  to  be  assigned  to  infants  (under  the  age  of 
seven  years)  for  the  above  purposes  by  the  judge,  or  by  an 
order  of  one  of  the  registrars,  founded  on  an  affidavit  to  the 
effect  required  for  such  assignment  in  non-contentious  busi- 
ness. 

Pencil  writing  on  Will,  ifc. 

75.  When  any  pencil  writing  appears  on  a  will,  script,  or 
other  document  filed  in  the  registry,  a  fac-simile  copy  of  the 
will,  script,  or  other  document,  or  of  the  pages  or  sheets 
thereof,  containing  the  pencil  writing,  must  also  be  filed  with 
those  portions  written  in  red  ink  which  appear  in  pencil  in  the 
original.  Such  copy  must  be  examined  by  an  examiner  in  the 
registry. 

Inventories. 

76.  In  contentious  business,  inventories,  and  not  merely 
declarations  of  the  personal  estate  and  effects  of  the  deceased, 
are  to  be  filed,  unless  by  order  of  the  judge  or  of  a  registrar. 
The  Form  of  Inventory  is  given,  No.  27. 
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Notices.  Contentious 

77.  All  notices  required  by  these  rules,  or  by  the  practice  

of  the  Court,  are  to  be  in  writing. 

Real  Estate. 

78.  Any  person  proceeding  to  prove  a  will  in  solemn  form, 
or  to  revoke  the  probate  of  a  will,  may,  if  the  will  affects  real 
estate,  apply  to  the  judge,  or  to  a  registrar  in  his  absence,  for 
an  order  authorizing  him  to  cite  the  heir  or  heirs  at  law  or 
other  j)erson  or  persons  having  or  pretending  interest  in  such 
real  estate  to  see  proceedings  ;  and  the  judge  or  registrar,  on 
beiDg  satisfied  by  affidavit  that  the  will  in  question  does  affect 
or  purport  to  affect  the  real  estate,  will  make  an  order  autho- 
rizing the  person  applying  to  cite  the  heir  or  heirs  at  law  or 
other  such  person  or  persons  as  aforesaid :  provided  always, 
that  the  judge  may  give  any  special  directions  as  to  the 
persons  to  be  cited  which  he  may  think  the  justice  of  the  case 
requires. 

Receiver  of  Real  Estate. 

79.  A  receiver  of  real  estate  pending  suit  is  to  give  bond 
in  the  form  given,  No.  29,  or  in  a  form  as  near  thereto  as  the 
circumstances  of  the  case  will  admit  of,  with  two  sureties,  and 
in  a  penalty  of  such  an  amount  as  may  be  directed  by  the 
judge. 

Affidavits. 

80.  Every  affidavit  is  to  be  drawn  in  the  first  person,  and 
the  addition  and  true  place  of  abode  of  every  person  making 
an  affidavit  is  to  be  inserted  therein. 

81.  In  every  affidavit  made  by  two  or  more  persons,  the 
names  of  the  several  persons  making  it  are  to  be  written  in 
the  jurat. 

82.  No  affidavit  will  be  admitted  in  any  matter  depending 
in  the  Court  of  Probate  any  material  part  of  which  is  written 
on  an  erasure,  or  in  the  jurat  of  which  there  is  any  interlinea- 
tion or  erasure. 

83.  "When  an  affidavit  is  made  by  any  person  who  is  blind, 
or  who,  from  his  or  her  signature  or  otherwise,  appears  to  be 
illiterate,  the  registrar,  commissioner,  or  other  person  before 
whom  such  affidavit  is  made  is  to  state  in  the  jurat  that  the 
affidavit  was  read  in  the  presence  of  the  party  making  the 
same,  and  that  such  party  seemed  perfectly  to  understand  the 
same,  and  also  that  such  party  made  his  or  her  mark  thereto, 
or  wrote  his  or  her  signature  thereto,  in  the  presence  of  the 
registrar,  commissioner,  or  other  person  before  whom  the  affi- 
davit was  made. 

84.  No  affidavit  is  to  be  deemed  sufficient  which  has  been 
sworn  before  the  party  on  whose  behalf  the  same  is  offered, 
or  before  his  proctor,  solicitor,  or  attorney,  or  before  the 
partner  or  clerk  of  his  proctor,  solicitor,  or  attorney. 
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Contentious         85.  Proctors,  solicitors,  and  attorneys,  and  their  clerks  re- 
Busmess.       spectively,  if  acting  for  any  other  proctor,  solicitor,  or  attorney, 
shall  he  subject  to  the  rules  in  respect  of  taking  affidavits 
which  are  applicable  to  those  in  whose  stead  they  are  acting. 

86.  "Where  a  special  time  is  limited  for  filing  affidavits,  no 
affidavit  filed  after  that  time  shall  be  used  in  Court,  unless  by 
leave  of  the  judge. 

Appeals. 

87.  Application  for  leave  to  appeal  against  any  interlocutory 
decree  or  order  of  the  Court  of  Probate,  must  be  made  within 
a  month  of  the  delivery  of  the  decree  or  order  appealed  from, 
or  within  such  extended  time  as  the  judge  shall  direct,  and 
notice  of  such  application  must  be  given  to  the  party  in  whose 
favour  such  order  or  decree  has  been  made,  and  filed  in  the 
registry.     A  Form  of  Notice  is  given,  No.  29. 

88.  Parties  may  proceed  to  carry  into  effect  the  decision  of 
the  Court  of  Probate,  notwithstanding  any  notice  of  appeal, 
or  of  application  for  leave  to  appeal,  unless  the  judge  shall 
otherwise  order ;  and  the  judge  may  order  the  execution  of 
his  decree  or  order  to  be  suspended,  upon  such  terms  as  he 
sees  fit. 

Time  fixed  by  these  Rules. 

89.  The  judge  shall  in  every  case  in  which  a  time  is  fixed 
by  these  rules  for  the  performance  of  any  act  have  power  to 
extend  the  same  to  such  time,  and  with  such  qualifications 
and  restrictions,  and  on  such  terms,  as  to  him  may  seem  fit. 

90.  To  prevent  the  time  fixed  for  the  performance  of  any 
act  from  expiring  before  application  can  be  made  to  the  judge 
for  an  extension  thereof,  any  one  of  the  registrars  may,  upon 
reasonable  cause  being  shown,  extend  the  time,  provided  that 
such  time  shall  in  no  case  be  extended  beyond  the  day  upon 
which  the  judge  shall  next  sit  in  chambers,  or  in  Court  to 
hear  motions. 

91.  The  time  fixed  in  these  rules  for  bringing  in  pleadings 
and  for  other  proceedings  shall  in  all  cases  be  exclusive  of 
Sundays,  Christmas-day,  and  Good  Friday. 

Taxing  Bills  of  Costs. 

92.  All  bills  of  costs  in  contentious  business  are  referred  to 
the  registrars  of  the  principal  registry  for  taxation,  and  may 
be  taxed  by  them  without  any  special  order  for  that  purpose. 
Such  bills  are  (unless  by  leave  of  the  judge  or  a  registrar)  to 
be  filed  in  the  registry  two  days  at  least  before  the  day  ap- 
pointed for  the  taxation.  An  appointment  for  taxation  will 
be  made  at  the  time  of  filing  the  bill. 

93.  The  party  who  has  obtained  an  appointment  to  tax  his 
bill  of  costs  shall  give  the  other  party  or  parties  to  be  heard 
on  the  taxation  thereof  at  least  one  clear  clay's  notice  of  such 
appointment,  and  shall  at  the  same  time  deliver  to  him  or  them 
a  copy  of  the  bill  to  bo  taxed. 
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94.  When,  an  appointment  has  been  made  by  a  registrar  of     Contentious 
the  principal  registry  for  taxing  any  bill  of  costs,  and  any  of       Business, 
the  parties  to  be  heard  on  the  taxation  do  not  attend  at  the 

time  appointed,  the  registrar  may  nevertheless  proceed  to  tax 
the  bill,  after  the  expiration  of  a  quarter  of  an  hour,  upon 
being  satisfied  by  affidavit  that  the  parties  not  in  attendance 
had  due  notice  of  the  time  appointed. 

95.  If  more  than  one-sixth  is  deducted  from  any  bill  of  costs 
taxed  as  between  practitioner  and  client,  no  costs  incurred  in 
the  taxation  thereof  shall  be  allowed  as  part  of  such  bill. 

Accounts  of  Administrators  and  Receivers  pending  Suit. 

96.  Every  administrator  pendente  lite  and  receiver  of  real 
estate  shall  exhibit  an  inventory  and  render  an  account  of  the 
property  of  the  deceased  which  comes  to  his  hands,  and  the 
accounts  of  every  such  administrator  and  receiver  shall  be 
referred  to  the  registrars  of  the  principal  registry  for  investi- 
gation and  report,  before  the  same  are  allowed  by  the  Court, 
unless  the  judge  shall  otherwise  direct;  and  the  foregoing 
rules  and  orders  respecting  the  taxation  of  costs  shall,  so  far 
as  the  same  are  applicable,  be  observed  with  respect  to  the 
investigation  of  such  accounts,  and  any  other  accounts  referred 
to  the  registrars  for  examination. 

Paying  Money  out  of  Court. 

97.  Persons  applying  for  payment  of  money  out  of  the 
registry  must  give  forty-eight  hours'  notice  of  such  application 
to  the  clerk  of  the  papers.  Such  notice  is  to  be  in  writing, 
and  to  set  forth  the  day  on  which  the  money  applied  for  was 
paid  into  the  registry — the  minute  entered  on  receiving  the 
same — the  date  and  particulars  of  the  order  for  payment  to 
the  applicant — and  if  the  same  be  in  payment  of  costs,  the 
date  of  filing  the  bill  for  taxation  and  of  the  registrar's  certi- 
ficate. During  the  summer  vacation  money  can  only  be  paid 
out  on  certain  days,  to  be  fixed  by  the  registrars,  notice 
whereof  will  be  given  in  the  registry. 

Summonses. 

98.  A  summons  may  be  taken  out  by  any  person  in  any 
matter,  whether  contentious  or  non -contentious,  in  which  there 
is  no  rule  or  practice  requiring  a  different  mode  of  proceeding. 

99.  A  printed  form  must  be  obtained  and  filled  up  with  the 
object  of  the  summons,  and  a  proper  fee  stamp  affixed.  It 
must  then  be  taken  to  the  clerk  of  the  papers,  who  will  insert 
in  the  blank  left  in  the  printed  form  the  time  when  the 
summons  is  to  be  made  returnable,  and  get  the  summons 
signed  by  a  registrar. 

100.  The  clerk  of  the  papers  is  then  to  enter  the  name  of 
the  cause  or  matter  and  of  the  agent  taking  out  the  summons 
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in  the  summons  book,  and  return  the  summons  (with  the 
stamp  cancelled),  signed,  to  the  applicant,  who  is  to  serve  a 
copy  on  the  party  summoned.  This  copy  must  be  served  on 
the  party  summoned  one  clear  day  at  least  before  the  summons 
is  returnable,  and  before  7  p.m.  On  Saturdays  the  copy  of 
the  summons  is  to  be  served  before  2  p.m. 

101.  On  the  day  and  at  the  hour  named  in  the  summons 
the  party  issuing  the  same  is  to  present  himself  with  the 
original  at  the  judge's  chambers. 

102.  Both  parties  will  be  heard  by  the  judge,  who  will  make 
such  order  as  he  may  think  fit,  and  a  note  of  such  order  will 
bo  made  by  the  registrar  in  the  summons  book. 

103.  If  the  party  summoned  do  not  appear  after  the  lapse 
of  half  an  hour  from  the  time  named  in  the  summons,  the 
party  taking  out  the  summons  shall  be  at  liberty  to  go  before 
the  judge,  who  will  thereupon  make  such  order  as  he  may 
think  fit. 

104.  An  attendance  on  behalf  of  the  party  summoned  for 
the  space  of  half  an  hour,  if  the  party  taking  out  the  summons 
do  not  during  such  time  appear,  will  be  deemed  sufficient,  and 
bar  the  party  taking  out  the  summons  from  the  right  to  go 
before  the  judge  on  that  occasion. 

105.  If  a  formal  order  is  desired,  the  same  may  be  had  on 
the  application  of  either  party,  and  for  that  purpose  the 
original  summons,  or  the  copy  served  on  the  opposite  party, 
must  be  filed  in  the  registry.  An  order  will  thereupon  be 
drawn  up,  and  delivered  to  tlffc  person  filing  such  summons  or 
copy.  The  clerk  of  the  papers  before  giving  out  the  order  is 
to  see  that  the  proper  stamp  lias  been  affixed  to  it,  and  is  to 
cancel  such  stamp. 

106.  If  a  summons  is  brought  to  the  clerk  of  the  papers, 
with  a  consent  to  an  order  endorsed  thereon,  signed  by  the 
party  summoned,  or  by  his  proctor,  solicitor,  or  attorney,  an 
order  will  be  drawn  up  without  the  necessity  of  going  before 
the  judge  :  provided  that  the  order  sought  is  in  the  opinion 
of  the  registrars  one  which,  under  the  circumstances,  would 
be  made  by  the  judge. 


Amended  Rules  and  Orders. 
Issued  the  29th  day  of  December,  1865. 

In  place  of  Rule  40  of  the  Rules  and  Orders  in  Contentious 
Business,  and  of  the  Form  No.  8  referred  to  in  Bide  38  of  the 
said  Rules  and  Orders,  it  is  ordered,  that — 

40.  If  one  party  propounds  a  will  or  testamentaiy  script  in 
his  declaration,  and  the  adverse  parties,  or  either  of  them, 
desire  to  propound  another  will  or  testamentary  script,  the 
adverse  parties  must,  with  their  pleas,  deliver  to  the  opposite 
party  and  file  in  the  registry  a  declaration  propounding  such 
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other  will  or  testamentary  script,  to  which  the  opposite  party     Contentions 
shall  plead ;  and  the  form  of  declaration,  and  the  pleadings       Business. 
and  proceedings  arising  therefrom,  shall  be  the  same  as  are 
directed  by  the  Rules  and  Orders  of  this  Court  in  respect  to 
the  original  declaration  delivered  and  filed  in  the  cause. 

40a.  The  party  or  parties  pleading  to  a  declaration  pro- 
pounding a  will  or  testamentary  script  shall  be  allowed  to 
plead  only  the  pleas  hereunder  set  forth,  unless  by  leave  of 
the  judge,  to  be  obtained  on  summons. 

1.  That  the  paper  writing  bearing  date,  &c.  and  alleged  by 

the  plaintiff  [or  defendant]  to  be  the  last  will  and 
testament  [or  codicil  to  the  last  will  and  testament]  of 
A.  B.,  late  of,  &c,  deceased,  was  not  duly  executed 
according  to  the  provisions  of  the  Statute  1  Vict.  c.  26, 
in  manner  and  form  as  alleged. 

2.  That  A.  B.  the  deceased  in  this  cause,  at  the  time  his 

alleged  will  [or  codicil]  bears  date,  to  wit,  on  the,  &c, 
was  not  of  sound  mind,  memory,  and  understanding. 

3.  That  the  execution  of  the  said  alleged  will  [or  codicil] 

was  obtained  by  the  undue  influence  of  C.  D.  and  others 
acting  with  him. 

4.  That  the  execution  of  the  said  alleged  will  [or  codicil] 

was  obtained  by  the  fraud  of  C.  D.  and  others  acting 
with  him. 

5.  That  the  deceased  at  the  time  of  the  execution  of  the 

said  alleged  will  [or  codicil]  did  not  know  and  approve 

of  the  contents  thereof. 
Any  party  pleading  the  last  of  the  above  pleas  shall  there- 
with (unless  otherwise  ordered  by  the  judge)  deliver  to  the 
adverse  parties  and  file  in  the  registry  particulars  in  writing, 
stating  shortly  the  substance  of  the  case  he  intends  to  set  up 
thereunder ;  and  no  defence  shall  be  available  thereunder 
which  might  have  been  raised  under  any  other  of  the  said 
pleas,  unless  such  other  plea  be  pleaded  therewith. 


Additioxal  Rules  axd  Orders. 
Writs  of  Attachment  and  other  Writs. 

107.  Applications  for  writs  of  attachment,  and  also  for  writs 
of  fieri  facias  and  of  sequestration,  must  be  made  to  the  judge 
by  motion  in  Court. 

108.  Such  writs,  when  ordered  to  issue,  are  to  be  prepared 
by  the  party  at  whose  instance  the  order  has  been  obtained, 
and  taken  to  the  registry,  with  an  office  copy  of  the  order, 
and,  when  approved  and  signed  by  one  of  the  registrars,  shall 
be  sealed  with  the  seal  of  the  court,  and  it  shall  not  be  neces- 
sary for  the  judge  to  sign  such  writs. 


410  Appendix. — II.  Rules,  Forms  and  Fees,  1862. 

Contentious         109.  Any  person  in  custody  under  a  writ  of  attachment  may 
Business.       apply  for  his  or  her  discharge  to  the  judge  if  the  Court  be 
~  then  sitting  ;  and  if  not,  then  to  one  of  the  registrars,  who  for 
good  cause  shown  shall  have  power  to  order  such  discharge. 


Additional    Rules    and    Orders. 

Issued  the  2nd  day  of  March,  1874. 

Service  of  Notices,  Sfc. 

110.  It  shall  be  sufficient  to  leave  all  notices  and  copies  of 
pleadings  and  other  instruments  which  by  the  rules  and 
orders  of  the  Court  are  required  to  be  given  or  delivered  to 
the  opposite  parties  in  a  cause,  or  to  their  proctors,  solicitors, 
or  attorneys,  and  personal  service  of  which  is  not  expressly 
required,  at  the  address  furnished,  by  such  parties  respec- 
tively. 

111.  When  it  is  necessary  to  give  notice  of  any  motion  to 
be  made  to  the  Court,  such  notice  shall  be  served  on  the 
other  parties  who  have  entered  an  appearance  four  clear  days 
previously  to  the  hearing  of  such  motion,  and  a  copy  of  the 
notice  so  served  shall  be  filed  in  the  registry  with  the  case 
for  motion,  but  no  proof  of  the  service  of  the  notice  will  bo 
required,  unless  by  direction  of  the  judge,  or  of  the  registrars 
in  his  absence. 

112.  If  an  order  be  obtained  on  motion  without  due  notice 
to  the  opposite  parties,  such  order  will  be  rescinded,  on  the 
application  of  the  parties  iqwn  whom  the  notice  should  have 
been  served ;  and  the  expense  of  and  arising  from  the  re- 
scinding of  such  order  shall  fall  on  the  party  who  obtained 
it,  unless  the  judge  shall  otherwise  direct. 

113.  When  it  is  necessary  to  serve  personally  any  order  or 
decree  of  the  Court,  the  original  order  or  decree,  or  an  office 
copy  thereof,  under  seal  of  the  court,  must  be  produced  to 
the  party  served,  and  annexed  to  the  affidavit  of  service 
marked  as  an  exhibit  by  the  commissioner  or  other  person 
before  whom  the  affidavit  is  sworn. 

Change  of  Proctor,  Solicitor,  or  Attorney. 

114.  A  party  may  obtain  an  order  to  change  his  or  her 
proctor,  solicitor,  or  attorney  upon  application  by  summons  to 
the  judge,  or  to  the  registrars  in  his  absence. 

115.  In  case  the  former  proctor,  solicitor,  or  attorney  neg- 
lects to  file  his  bill  of  costs  for  taxation  at  the  time  required 
by  the  order  served  upon  him,  the  party  may,  with  the  sanc- 
tion and  by  order  of  the  judge  or  of  the  registrars,  proceed  in 
the  cause  by  the  new  proctor,  solicitor,  or  attorney,  without 
previous  payment  of  such  costs. 
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Order  for  the  immediate  Examination  of  a  Witness.  Business. 

116.  Application  for  an  order  for  the  immediate  examina- 
tion of  a  witness  who  is  within  the  jurisdiction  of  the  Court 
is  to  be  made  to  the  judge,  or  to  one  of  the  registrars  in  his 
absence,  by  summons,  or  if  on  behalf  of  a  plaintiff  proceeding 
in  default  of  appearance  of  the  parties  cited  or  warned  in  the 
cause  without  summons  before  one  of  the  registrars,  who  will 
direct  the  order  to  issue,  or  refer  the  application  to  the  judge, 
as  he  may  think  fit. 

117.  Such  witness  shall  be  examined  viva  voce,  unless 
otherwise  directed,  before  a  person  to  be  agreed  upon  by  the 
parties  in  the  cause,  or  to  be  nominated  by  the  judge  or  by 
the  registrar  to  whom  the  application  for  the  order  is  made. 

118.  The  parties  entitled  to  cross-examine  the  witness  to 
be  examined  under  such  an  order  shall  have  four  clear  days' 
notice  of  the  time  and  place  appointed  for  the  examination, 
unless  the  judge  or  the  registrar  to  whom  the  application  is 
made  for  the  order  shall  direct  a  shorter  notice  to  be  given. 

Commissions  and  Requisitions  for  Examination  of  Witnesses. 

119.  Application  for  a  commission  or  requisition  to  examine 
witnesses  who  are  out  of  the  jurisdiction  of  the  Court  is  to  be 
made  by  summons,  or  if  on  behalf  of  a  plaintiff  proceeding  in 
default  of  appearance  without  summons,  before  one  of  the 
registrars,  who  will  order  such  commission  or  requisition  to 
issue,  or  refer  the  application  to  the  judge,  as  ho  may  think  fit. 

120.  A  commission  or  requisition  for  examination  of  wit- 
nesses may  be  addressed  to  any  person  to  be  nominated  and 
agreed  upon  by  the  parties  in  the  cause,  and  approved  of  by 
one  of  the  registrars,  or  for  want  of  agreement  to  be  nomi- 
nated by  the  registrar  to  whom  the  application  is  made. 

121.  The  commission  or  requisition  is  to  bo  drawn  up  and 
prepared  by  the  party  applying  for  the  same,  and  a  copy 
thereof  shall  be  delivered  to  the  parties  entitled  to  cross- 
examine  the  witnesses  to  be  examined  thereunder  two  clear 
days  before  such  commission  or  requisition  shall  issue,  under 
seal  of  the  Court,  and  they  or  either  of  them  may  apply  to 
one  of  the  registrars  by  summons  to  alter  or  amend  the  com- 
mission or  requisition,  or  to  insert  any  special  provision 
therein,  and  the  registrar  shall  make  an  order  on  such  appli- 
cation, or  refer  the  matter  to  the  judge.  Form  of  a  commis- 
sion and  requisition  is  given  in  the  Appendix  No.  31. 

122.  Any  of  the  parties  to  the  cause  may  apply  to  one  of 
the  registrars  by  summons  for  leave  to  join  in  a  commission 
or  requisition,  and  to  examine  witnesses  thereunder  ;  and  the 
registrar  to  whom  the  application  is  mado  may  direct  the 
necessary  alterations  to  be  made  in  the  commission  or  requi- 
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Contentious     sition  for  that  purpose,   and   settle  the  same,   or  refer  the 
Business.       application  to  the  judge. 

123.  After  the  issuing  of  a  summons  to  show  cause  why  a 
party  to  the  cause  should  not  have  leave  to  join  in  a  commis- 
sion or  requisition,  such  commission  or  requisition  shall  not 
issue  under  seal  without  the  direction  of  one  of  the  registrars. 


Cases  for  Motion. 

124.  Cases  for  motion  are  to  set  forth  the  style  and  object 
of,  and  the  names  and  descriptions  of  the  parties  to,  the  cause 
or  proceeding  before  the  Court ;  the  proceedings  already  had 
in  the  cause,  and  the  dates  of  the  same  ;  the  prayer  of  the 
party  on  whose  behalf  the  motion  is  made,  and  briefly,  the 
circumstances  on  which  it  is  founded. 

12.3.  If  the  cases  tendered  are  deficient  in  any  of  the  above 
particulars,  the  same  shall  not  be  received  in  the  registry 
without  permission  of  one  of  the  registrars. 

126.  On  depositing  the  case  in  the  registry,  and  giving 
notice  of  the  motion,  the  affidavits  in  support  of  the  motion, 
and  all  original  documents  referred  to  in  such  affidavits,  or  to 
be  referred  to  by  counsel  on  the  hearing  of  the  motion,  must 
be  also  left  in  the  registry  ;  or  in  case  such  affidavits  or  docu- 
ments have  been  already  filed  or  deposited  in  the  registry, 
the  same  must  be  searched  for,  looked  up,  and  deposited  with 
the  proper  clerk,  in  order  to  their  being  sent  with  the  case  to 
the  judge. 

127.  Copies  of  any  affidavits  or  documents  to  be  read  or 
used  in  support  of  a  motion  are  to  be  delivered  to  the  other 
parties  to  the  suit  who  are  entitled  to  be  heard  in  opposition 
thereto. 

As  to  Costs. 

128.  In  all  cases  in  which  the  Court  at  the  hearing  of  a 
cause  condemns  any  party  to  the  suit  in  costs,  the  proctor, 
solicitor  or  attorney  of  the  party  to  whom  such  costs  are  to  be 
paid  may  forthwith  file  his  bill  of  costs  in  the  registry, 
and  obtain  an  appointment  for  the  taxation,  provided  that 
such  taxation  shall  not  take  place  before  the  time  allowed  for 
moving  for  a  new  trial  or  re-hearing  shall  have  expired ;  or, 
in  case  a  rule  nisi  should  have  been  granted,  until  the  rule  is 
disposed  of,  unless  the  judge  shall,  for  cause  shown,  direct  a 
more  speedy  taxation. 

Review  of  Taxation. 

129.  Application  for  a  review  of  taxation  is  to  be  made  to 
the  judge  on  summons. 
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Recovery  of  Costs.  Contentious 

^    J  Business. 

130.  Upon  the  registrar's  certificate  of  costs  being  signed, 

lie  shall  at  once  issue  an  order  of  the  Court  for  payment  of 

the  amount  within  seven  days,  unless  a  summons  be  taken  out 
for  a  review  of  the  taxation,  in  which  case  the  order  for  pay- 
ment shall  be  suspended  until  the  summons  is  disposed  of. 

131.  This  order  shall  be  served  on  the  proctor,  solicitor,  or 
attorney  of  the  party  liable  [or  if  it  is  desired  to  enforce  the 
order  by  committal  on  the  party  himself],  and  if  the  costs  be 
not  paid  within  the  seven  days  a  writ  of  fieri  facias  or  writ  of 
sequestration  or  a  writ  of  eleyit  shall  be  issued  as  of  course 
in  the  registry,  upon  an  affidavit  of  service  of  the  order,  and 
nonpayment. 

As  to  Subpoenas. 

132.  The  issuing  of  fresh  subpoenas  in  each  term  shall  be 
abolished,  and  it  shall  not  be  necessary  to  serve  more  than, 
one  subpoena  upon  any  witness.  Such  subpoena  shall  be  in 
the  following  form:    [See  No.  16.] 
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Contentious 
Business. 


FORMS  which  are  to  be  followed  as  nearly  as  the  circum- 
stances of  each  case  will  allow. 


This  affidavit 
must  be  made 
by  the  plain- 
tiffs or  one 
of  them. 


No.  1. — Citation  to  see  Will  proved. 
In  her  Majesty's  Court  of  Probate. 
Victoeia,   by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 
To  of  in  the  county  of 

Whereas  it  appears  by  an  affidavit  of  A.  B.  of  sworn  on 

and  filed  in  the  principal  registry  of  our  Court  of  Probate,  that  the  said 
A.  B.,  of  ,  claiming  to  be  the  executor  of  C.   D.,  late  of 

deceased,   who  died  on  or  about  the  day  of  18       at 

intends  to  prove  in  solemn  form  of  law  as  well  the  alleged  last  will  and 
testament  of  the  said  deceased  bearing  date   the  day  of  as 

also  the  [first]  codicil  thereto,  bearing  date  the  day  of  [and 

so  on  for  any  other  codicils],  and  that  the  said  deceased  died  a  bachelor 
without  parent  [or  as  the  case  mat/  be],  and  that  you  the  said  are  the 

natural  and  lawful  and  only  next  of  kin  of  the  said  deceased,  and 

the  only  person  entitled  to  his  personal  estate  and  effects  [or  as  the  case 
may  be]  in  case  he  be  pronounced  to  have  died  intestate  :  Now  this  is  to 
command  you  the  said  that  within  eight  days  after  service  hereof 

on  you,  inclusive  of  the  day  of  such  service,  you  do  cause  an  appearance 
to  be  entered  for  you  in  the  principal  registry  of  our  Court  of  Probate  in 
support  of  any  interest  you  may  have  in  the  personal  estate  and  effects 
of  the  said  deceased  :  And  take  notice,  that  in  default  of  your  so  doing 
the  judge  of  our  said  court  will  proceed  to  hear  the  said  will  (and  codicils) 
proved  in  solemn  form  of  law,  and  to 'pronounce  sentence  in  regard  to 
the  validity  of  the  same,  your  absence  notwithstanding. 

Dated  this  day  of  18         and  in  the  year  of  our  reign. 

(Signed)  E.  F.,  registrar. 

Citation  to  see  will  proved. 

[Name  of  practitioner.] 


at 


Indorsement  to  be  made  after  service. 
This  citation  was  served  by  G.  II.  on  the  within-named 

(Signed) 


on  the 


day  of 


18 


of 
G.  H. 


This  affidavit 
must  be  made 
by  the  plain- 
tiffs or  one 
of  them. 


No.  2. — Citation  to  bring  in  Probate. 
In  her  Majesty's  Coxu-t  of  Probate. 
Victoria,    by    the   grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 
To  of  in  the  county  of 

Whereas  it  appears  by  an  affidavit  of  C.  D.  of  sworn  on 

and  fded  in  the  principal  registry  of  our  Court  of  Probate,  that  probate 
of  the   alleged  last  will  and  testament  [with  codicils  thereto]  of 

A.  B.,  late  of  deceased,   was  on  or  about  the  day  of 

1 8         granted  to  you  by  our  Court  of  Probate  [or  at  the  district  registry 
attached  to  our  Court  of  Probate  at  ]  :  and  that  the  said  deceased 


Contentious  Business. 
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died  a  bachelor  without  parent  [or  as  the  case  may  be~\,  and  that  the  said 
C.  D.  is  one  of  the  natural  and  lawful  brothers  and  next  of  kin  of  the 
said  deceased,  and  one  of  the  persons  entitled  in  distribution  to  his  per- 
sonal estate  and  effects  in  case  he  shall  be  pronounced  to  have  died 
intestate  [or  interested  under  a  former  will  bearing  date,  &c,  or  as  the 
case  may  be],  and  that  the  said  probate  ought  to  be  called  in,  revoked, 
and  declared  null  and  void  in  law :  Now  this  is  to  command  you,  the 
said  that  within  eight  days  after  service  hereof  on  you,  inclusive  of 

the  day  of  such  service,  you  do  bring  into  and  leave  in  the  principal 
registry  of  our  said  court  the  aforesaid  probate,  and  further  do  show 
cause  (if  you  should  think  it  for  your  interest  so  to  do)  why  the  said 
probate  should  not  be  revoked  and  declared  null  and  void  in  law,  and  the 
said  will  [and  codicils]  pronounced  to  be  null  and  invalid. 

Dated  this  day  of  18         and  in  the  year  of  our  reign. 

(Signed)  E.  F.,  registrar. 

Citation  to  bring  in  probate. 

[Name  of  the  practitioner.'] 


Contentious 
Business. 


Indorsement  to  be  made  after  service. 

This  citation  was  served  by  G.  H.  on  the  within-named  of 

at  on  the  day  of  18 

(Signed)  G.  H. 


No.  3. — Citation  to  bring  in  Administration. 

In  her  Majesty's  Court  of  Probate. 
Victoria,    by  the   grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 
To  of  in  the  county  of 

Whereas  it  appears  by  an  affidavit  of  A.  B.,  of  sworn  on 

and  filed  in  the  piincipal  registry  of  our  Court  of  Probate,  that  C.  D.,   This  affidavit 
late  of  deceased,  died  on  at  ,  and  that  on  the  letters  must  be  made 

of  administration  of  the  personal  estate  and  effects  of  the  said  deceased,    by  the  plain- 
on  the  suggestion  that  he  had  died  intestate,  were  granted  to  you  by  the  tiffs  or  one 
authority  of  our  Court  of  Probate  as  the  and  next  of  kin  of  the  0I  them. 

said  deceased,  and  that  it  has  since  been  discovered  that  the  said  C.  D. 
made  and  duly  executed  his  last  will  and  testament,  dated  ,  and 

thereof  appointed  executors  [or  as  the  case  may  be],  and  that  the 

said  letters  of  administration  ought  to  be  called  in,  revoked  and  declared 
null  and  void  in  law :  Now  this  is  to  command  yott,  the  said  , 

that  within  eight  days  after  service  hereof  on  you,  inclusive  of  the  day  of 
such  service,  you  do  bring  into  and  leave  in  the  principal  registry  of  our 
said  court  the  said  letters  of  administration,  and  further  do  show  cause 
(if  you  should  think  it  for  your  interest  so  to  do)  why  the  same  should 
not  be  revoked  and  declared  null  and  void. 

Dated  this  day  of  18         and  in  the  year  of  our  reigu. 

(Signed)  E.  F.,  registrar. 

Citation  to  bring  in  administration. 

[Name  of  practitioner.] 

Indorsement  to  be  made  after  service. 

This  citation  was  served  by  G.  H.  on  the  within-named  of 

at  on  the  day  of  18 

(Signed)  G.  II. 
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Contentious 
Business. 


This  affidavit 
must  be  made 
by  the  party 
on  whose  be- 
half the 
citation  is 
extracted. 

//'  In  ir-at-law 
recite  briefly 
the  order  on 

motion. 


No.  4. — Citation  to  see  Proceedings. 

In  her  Majesty's  Court  of  Probate. 
Victoria,  by  the  grace  of  G-od  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 
To  of  in  the  county  of 

Whereas  it  appears  by  an  affidavit  of  sworn  on  the  day  of 

18  ,  and  tiled  in  the  principal  registry  of  our  Court  of  Probate, 
that  there  is  now  depending  in  our  said  Court  a  cause  entitled  A.  B.  v. 
CD.,  wherein  the  said  is  proceeding  to  prove  in  solemn  form  of 

law  the  alleged  last  will  and  testament  with  codicils  thereto,  of 

E.  P.,  late  of  deceased,  who  died  on  or  about  the  day  of 

at 

And  whereas  it  appears  by  the  said  affidavit  that  you  are  the  natural 
and  lawful  and  one  of  the  next  of  kin  of  the  deceased,  and  a  party 

entitled  in  distribution  to  the  personal  estate  and  effects  of  the  deceased 
in  case  he  should  be  pronounced  to  have  died  intestate  [or  interested  under 
a  former  will  of  the  said  deceased,  bearing  date,  &c,  or  as  the  case  may  be~\. 
Now  this  is  to  give  notice  to  you  THE  said  to  appear  in  the  said 

cause,  either  personally  or  by  your  proctor,  solicitor,  or  attorney,  should 
you  think  it  for  your  interest  so  to  do,  at  any  time  during  the  dependence 
of  the  said  cause,  and  before  final  judgment  shall  be  given  therein  :  And 
take  notice,  that  in  default  of  your  so  doing  the  judge  of  our  said  Court 
of  Probate  will  proceed  to  hear  the  said  will  [and  codicils]  proved  in 
solemn  form  of  law,  and  pronounce  judgment  in  the  said  cause,  your 
absence  notwithstanding. 

Dated  this  day  of  and  in  the  year  of  our  reign. 

(Signed)         E.  F.,  Registrar. 
Citation  to  see  Proceedings. 
Name  of  the  Practitioner. 

Indorsement  to  be  made  after  service. 

This  citation  was  served  by  G.  H.  on  of  at 

day  of  18     . 

(Signed) 


on  the 
G.  H. 


No.  5. — Praecipe  for  Citation. 

In  her  Majesty's  Court  of  Probate. 

Citation  [or  citation  to  see  proceedings]  for  A.  B.  against  C.  D., 

in  a  matter  of  proving  in  solemn  form  of  law  the  last  will  and  testament 

with  codicils  of  E.  F.,  late  of  in  the  county  of,  §e.}  deceased 

[or  generally  describing  the  nature  of  the  suit], 

P.  A.,  proctor,  solicitor,  or  attorney 
for  [or  A.  B.  in  person].     [Add  an 
address    within    three    miles   of    the 
General  Post  Office. .] 
The  day  of  18     . 


No.  6. — Declaration. 

In  her  Majesty's  Court  of  Probate. 

The  day  of  18     . 

A.  B.  [or  A.  B.,  by  C.  D.,  his  proctor,  solicitor,  or  attorney,]  saith, 

that  E.  F.,  late  of  deceased,  who  died  on  or  about  the  day  of 

at  being  of  the  age  of  twenty-one  years  and  upwards,  made 

his  last  will  and  testament,  with  codicils  thereto,  bearing  date,  to 
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wit,  the  said  will  on  the        day  of         18,  the  first  of  the  said  codicils,      Contentious 
on  tho  day  of  18     ,  [and  so  on  for  any  other  codicils,']  and  in        Business. 

the  said  will  appointed  the  said  A.  B.  sole  executor  [or  as  the  case  may 

be~\  ;  that  the  said  will  and  codicils  respectively,  after  having  been  reduced 
into  writing,  were  signed  by  the  said  testator  [or  signed  by  G-.  H.  in  the 
presence  and  by  direction  of  the  testator,  or  signed  by  the  testator  who 
acknowledged  his  signature  thereto,  or  as  the  case  may  be,]  in  the  presence 
of  two  witnesses  present  at  the  same  time,  and  who  subscribed  the  same 
in  the  presence  of  the  said  testator,  and  whose  names  severally  appear 
upon  the  said  will  and  codicils ;  and  that  the  said  testator  was  at  the 
time  of  the  execution  of  the  said  will  and  codicils  respectively  of  perfect 
sound  mind,  memory,  and  understanding. 

Notice  where  the  Defendant  appears. 

The  defendant  must  plead  hereto  in  eight  days  from  the  date  hereof, 
otherwise  the  plaintiff  will  proceed  to  obtain  probate  of  the  said  will  and 
codicils  [or  as  the  case  may  be]. 

No.  7. — Declaration  in  an  Interest  Cause. 

In  her  Majesty's  Court  of  Probate. 

The  day  of  18     . 

A.  B.  [or  A.  B.  by  C.  D.,  his  proctor,  solicitor,  or  attorney,]  saith,  that 
E.  F.,  late  of  deceased,  died  on  or  about  the  day  of 

18     ,  at  intestate  [or  as  the  case  may  be~\,  a  widower,  without  child, 

parent,  brother  or  sister,  uncle  or  aunt,  nephew  or  niece,  leaving  the 
said  A.  B.  his  lawful  cousin  german  and  one  of  his  next  of  kin  [or  as  the 
case  may  be]. 

Notice. 

The  defendant  must  plead  hereto  in  eight  days  from  the  date  hereof, 
otherwise  the  plaintiff  will  proceed  to  obtain  letters  of  administration  of 
the  personal  estate  and  effects  of  the  said  deceased  [or  as  the  case  may  be]. 


No.  8.— Plea. 

In  her  Majesty's  Court  of  Probate. 

The  day  of  18     . 

Gr.  H.  [or  G.  H.  by  I.  Z.,  his  proctor,  solicitor,  or  attorney,]  saith,  that 
the  paper  writing  bearing  date  the  day  of  18     ,  and  alleged 

by  the  plaintiff  to  be  the  last  will  and  testament  of  A.  B.,  late  of 
in  the  county  of  deceased  [or  the  first  or  any  other  codicil  thereto], 

was  not  executed  according  to  the  provisions  of  1  Vict.  c.  26  [or  that 
A.  B.  the  deceased  in  this  cause  at  the  time  his  alleged  will  [or  codicil] 
bears  date,  to  wit,  on  the  day  of  18,  was  not  of  sound  mind, 

memory,  and  understanding],  [or  any  other  averment  in  opposition  to  the 
will  or  codicil  propounded]. 

No.  9. — Plea  in  an  Interest  Cause. 
In  her  Majesty's  Court  of  Probate. 

The  day  of  18       . 

G.  H.  [or  G.  H.  by  I.  K.,  his  proctor,  solicitor,  or  attorney,]  saith, 
that  A.  B.,  tho  plaintiff,  is  not  the  lawful  cousin  german  of  E.  P.,  who 
died  on  or  about  tho  day  of  18     ,  at  the  deceased  in 

T,  E  E 
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Contentious      tins  cause.     And  further,  that  the  said  deceased  died  intestate  [or  as  the 
Business.         case  may  be'],  a  -widower,  without  child,  parent,  brother  or  sister,  uncle  or 

aunt,  nephew  or  niece,  or  cousin  german,  leaving  him  the  said  G.  H.  his 

lawful  cousin  german  once  removed,  and  his  only  next  of  kin  [or  as  the 
case  may  be']. 


No.  10.— Affidavit  of  Scripts. 

In  her  Majesty's  Court  of  Probate. 
A.  B.  v.  C.  D. 

I,  |      '     '  ■  of  in  the  county  of  party  in  this  cause  make 

oath  and  say,  that  no  paper  or  parchment  writing,  being  or  purporting 
to  be  or  having  the  form  or  effect  of  a  will  or  codicil  or  other  testamentary 
disposition  of  E.  F.,  late  of  in  the  county  of  ,  deceased,  the 

deceased  in  this  cause,  has  at  any  time,  either  before  cr  since  his  death, 
come  to  the  hands,  possession,  or  knowledge  of  me,  this  deponent,  save 
and  except  the  true  and  original  last  will  and  testament  of  the  said 
deceased  now  remaining  in  the  principal  registry  of  this  Court  [or  here- 
unto annexed,  or  as  the  case  may  be],  the  said  will  bearing  date  the 
day  of  18     [or  as  the  case  may  be],  also  save  and  except  [here  add  the 

dates  and  particulars  of  any  other  testamentary  papers  of  which  the  deponent 
has  any  knowledge], 

(Signed)        A.  B. 
Sworn  at  on  the  day  of  18     . 

Before  me, 

[person  authorized  to  administer  oaths  tinder  the  act.] 

N.B. — All  papers  answering  the  description  given  in  Bide  28,  which 
are  in  the  possession  or  under  the  control  of  the  party  making  the  affi- 
davit, should  be  particularly  described  therein,  and,  if  possible,  annexed 
thereto,  and  brought  into  the  principal  registry.  If  any  such  papers  are 
known  to  be  in  the  possession,  or  under  the  control  of  any  other  person, 
the  descriptions  of  such  papers  and  the  name  and  address  of  such  other 
person  should  also  be  set  forth. 


No.  11.— The  Issue. 

In  her  Majesty's  Court  of  Probate. 
The  day  of  18     . 

A.  B.  v.  C.  D. 
A.  B.,  by  P.  Q.,  his  proctor,  solicitor,  or  attorney,  [or  in  person,]  did 
deliver,  to  wit,  on  the  day  of  18         to  the  said  C.  D.,  his 

declaration  in  the  words  and  figures  following : 

[Sere  insert  declaration  at  length.] 
Whereupon  the  said  C.  D.  did  deliver,  to  wit,  on  the  day  of 

to  the  said  A.  B.,  his  plea,  in  the  words  and  figures  following: 
[Sere  insert  plea  at  length.] 
[Add  any  further  pleadings.] 

Therefore  the  plaintiff  claimed  that  the  cause  should  be  tried  as  the 
Court  shall  direct. 
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No.  12. — Notice  as  to  Mode  of  Trial.  Contentious 

In  her  Majesty's  Court  of  Probate.  L_ 

A.  B.  v.  C.  D. 
To  .  of 

Take  notice,  that  after  the  expiration  of  eight  clear  days  from  the 
service  hereof,   to  wit,  on  the  day  of  18     ,  or  on  the  next 

Court  day  on  which  the  application  can  be  made,  the  \    P  ain  * —  |  in 

\  defendant ) 
this  cause  intends  to  apply  to  the  Court  to  hear  this  cause  without  a 
jury,  [or  to  tiy  the  questions  at  issue  before  itself  by  a  common  or  special 
jury],  [or  to  direct  the  questions  at  issue  to  be  tried  before  the  judge  of 
assize  by  a  special  or  common  jury  at  the  next  assizes  to  be  holden 

in  and  for  the  county  of  ],  [or  as  the  case  may  be]. 

Dated  this  day  of  18. 

or  E.  F.,  proctor,  solicitor,  or  attorney 

for         {^_B-l 
i  C.  D  J 


No.  13. — Eecord. 
In  her  Majesty's  Court  of  Probate. 
The  day  of  18     . 

A.  B.  v.  C.  D. 
A.  B.,  by  E.  F.,  his  proctor,  solicitor,  or  attorney,  [or  in  person,]  having 
cited  CD.  to  appear  in  support  of  any  interest  he  may  have  in  the  estate 
and  effects  of  Gr.  H.  [or  according  to  the  terms  of  the  citation],  [or  A.  B.,  by 
E.  F.,  his  proctor,  solicitor,  or  attorney,  (or  in  person,)  having  warned 
the  caveat  entered  by  C.  D.  in  the  estate  and  effects  of  Gr.  H.,]  late  of 
,  deceased,  who  died  on  or  about  the  day  of  18     ,  at 

,  the  said  C.   D.   appeared  thereto  personally  [or  by  his  proctor, 
solicitor,  or  attorney']  :  "Whereupon  to  wit,  on  the  day  of 

18     ,  did  deliver  his  declaration  to  the  said  in   the   words   and 

figures  following : 

[Here  insert  declaration  at  length.] 
Whereupon  the  said  did  deliver,  to  wit,  on  the  day  of 

to  the  said  ,  his  plea  in  the  words  and  figures  following  : 

[Here  insert  at  length  plea  and  any  further  pleadings.] 
Therefore  claimed  that  the  cause  should  be  tried  as  the  Court 

should  direct. 

Whereupon  the  judge  did  order  as  follows  : 

[Here  set  forth  the  direction  as  to  the  mode  of  hearing  or  trial.] 


No.  14. — Eecord  in  case  of  Party  cited  not  appearing. 

In  her  Majesty's  Court  of  Probate. 
The  day  of  18     . 

A.  B.  v.  C.  D. 
A.  B.,  by  E.  F.,  his  proctor,  solicitor,  or  attorney,  [or  in  per"s6H.] 
having  cited  C.  D.  to  appear  in  support  of  any  interest  lie  may  Lave  in 
the  estate  and  effects  of  Gr.  II.  [or  according  to  the  terms  of  the  citation], 

ee2 
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Contentious     late  of  deceased,  who  died  on  or  about  the  day  of  18    , 

Business.        at  ,  the  said  C.  D.  did  not  in  anywise  appear  thereto  :  whereupon, 

in  defaidt  of  appearance  of  the  said  C.  D.,  the  said  A.  B.  did  file  his 

declaration  in  the  principal  registry  in  the  words  and  figures  following  : 
[Here  insert  declaration  at  length.] 
Therefore  A.  B.  claimed  that  the  cause  should  be  tried  as  the  Court 
should  direct : 

Whereupon  the  judge  did  order  as  follows: 

[Here  set  forth  the  direction  as  to  the  mode  of  trial. .] 


No.  15. — Form  of  Questions  for  the  Jury. 

In  her  Majesty's  Court  of  Probate. 

A.  B.  v.  C.  D. 

Whereas  A.  B,  the  {  f^m  \  avers,  and  C.  D.,  the  {  defepdaut  \ 
\  defendant  '  \    plaintiff  > 

denies  that  [here  set  out  each  question  at  issue  between  the  parties,  and  repeat 
the  form  as  often  as  may  be  necessary  ;  anil  conclude.'] 
Therefore  let  a  jury  come. 


No.  16. — Subpoena  ad  testificandum. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  [names  of  all 
witnesses  included  in  the  subpoena],  greeting.  We  command  you  and 
every  of  you,  that,  all  other  things  set  aside,  and  ceasing  every  ex- 
cuse, you  and  every  of  you  be  and  appear  in  your  proper  persons 
before  [insert  the  name  of  the  judge'],  judge  of  our  Court  of  Probate 
at  our  Court  of  Probate  at  on  the  day  of 

by  of  the  clock  in  the  forenoon  of  the  same 

day,  and  so  from  day  to  day  until  the  cause  or  proceeding  is  heard  or 
tried,  to  testify  the  truth  according  to  your  knowledge  in  a  certain  cause 
now  in  our  Court  before  our  said  judge  depending  between  plaintiff 

and  defendant  [or  in  a  certain  cause  or  proceeding  now  in  our 

Court  before  our  said  judge  depending,  in  default  of  appearance  of 
parties  cited,  entitled  ],  on  the  part  of  the  [plaintiff,  defendant,  or 

as  the  case  may  be],  and  at  the  aforesaid  day,  between  the  parties  afore- 
said, to  be  heard  or  tried  [or  in  default  aforesaid,  between  the  parties 
aforesaid,  to  be  heard]  ;  and  this  you  nor  any  of  you  shall  in  nowise 
omit,  under  the  penalty  of  every  of  you  of  100/.  Witness  [insert  the 
name  of  the  judge],  at  the  Court  of  Probate,  the  day  of  in 

the  year  of  our  reign. 

(Signed)         E.  F.,  Eegistrar. 
[Name  of  the  practitioner  and  address.] 


No.  17. — Subpoena  duces  tecum. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  [names  of  all 
parties  included  in  the  subpoena],  greeting.  We  command  you  and  every  of 
you,  that,  all  other  things  set  aside,  and  ceasing  every  excuse,  you  and 
every  of  jtou  be  and  appear  in  your  proper  persons  before  [insert  the 
-name  of  the  judge],  judge  of  our  Court  of  Probate  at  our  Court  of  Probate 
at  on  the  day  of  by  of  the  clock  in  the 

forenoon  of  the  same  day,  and  so  from  day  to  day  until  the  cause  or 
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proceeding  is  heard  or  tried,  and  also  that  you  bring  with  you,  and  pro-      Contentious 
duce  at  the  time  and  place  aforesaid  \_hcrc  describe  shortly  the  deeds,  letters,        Business. 

papers,  §c.  required  to  be  produced'],  then  and  there  to  testify  and  show  all    

and  singular  those  things  which  you  or  either  of  you  know  or  the  said  deed 
or  instrument  doth  import  of  and  concerning  a  certain  cause  or  proceed- 
ing now  in  our  said  Court  before  our  said  judge  depending,  between 
plaintiff  and  defendant,  [or  a  certain  cause  or  proceeding 

now  in  our  said  Court  before  our  said  judge  depending,  in  default  of 
appearance  of  parties  cited,  entitled  ],  on  the  part  of  the  [plaintiff 

or  defendant,  or  as  the  case  may  be],  and  at  the  aforesaid  day  between  the 
parties  aforesaid  to  be  heard  or  tried.     And  this  you  nor  any  of  you 
shall   in   nowise   omit,    under   the   penalty   of    every   of    you    of    1001. 
Witness  [insert  the  name  of  the  judge],  at  the  Court  of  Probate,  the 
day  of  18     ,  in  the  year  of  our  reign. 

(Signed)         E.  F.  Registrar. 
[Name  of  the  practitioner  and  address.] 


No.  18. — Praecipe  for  Subpoena  ad  testificandum. 

In  Her  Majesty's  Court  of  Probate. 
A.  B.  v.  C.  D. 
Subpoena  for  to  testify  between  A.  B.  plaintiff,  and  C.  D.  defen- 

dant, on  the  part  of  the  plaintiff  [or  defendant],  the  day  of 

18     . 

fSio-nedl     (  ^"  ^'  ^  or  i^'  ^"'  P^amt^'s  Lor  defendant's]  proctor, 
I  C.  D.  i       i      solicitor,  or  attorney. 


No.  19. — Proocipe  for  Subpoena  duces  tecum. 

In  Her  Majesty's  Court  of  Probate. 
A.  B.  v.  C.  D. 
Subpoena  for  to  testify  and  produce,  §c.  between  A.  B.  plaintiff, 

and  C.  D.  defendant,  on  the  part  of  the  plaintiff  [or  defendant],  the 
day  of  18     . 

,„.        ,.      (  A.  B.  )        (  P.  A.,  plaintiff's  [or  defendant's]  proctor, 
(Signed)     (^-^-JQrj      Boli^r,  or  attorney.  J1 


No.  20. — Notice  to  admit  Documents. 

In  Her  Majesty's  Court  of  Probate. 
A.  B.  v.  C.  D. 

Take  notice  that  the  ]  -I— !  in  this  cause  proposes  to  adduce  in 

'  defendant  > 
evidence  the  several  documents  hereunder  specified,  and  that  the  same 

may  be  inspected  by  the  \ [  at  on  between  tho 

\    plaintiff    > 

hours  of  and  the  \  '  c'  en  au    I  js  hereby  required,  within  48  hours 

l   plaintiff   > 
from  the  last-mentioned  hour,  to  admit  that  such  of  the  said  documents 
as  are  specified  to  bo  originals   w^ere   respectively  written,    signed,   or 
executed  as  they  purport  respectively  to  have  been,  that  such  as  are 
specified  to  be  copies  are  true  copies,  and  such  documents  as  arc  stated  to 
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Contentious     have  been  served,  sent,  or  delivered,  were  so  served,  sent,  or  delivered 
Business.        resiaectively,  saving  all  just  exceptions  to  the  admissibility  of  all  such 
documents  as  evidence  in  the  cause.     Dated,  &c. 

To   I  — '-  \  or  to  E.  F.,  proctor  or  solicitor  or  attorney  for  \  

(CD.)  I   plaintiff. 

(Signed)      I  — — -  \  or  G.  H. ,  proctor  or  solicitor  or  attorney  |  J! — ^1 — 
1    °       J      lA.B.J  L  J  X  defendant. 

[Sere  describe  the  documents.     The  same  form  may  be  employed  in  describing 
the  documents  as  is  now  in  use  in  the  Common  Laio  Courts.'] 

No.  21. — Subpoena  to  bring  in  a  Script  decreed  by  the  Court. 

Victoeia,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  of 

Whereas  there  is  now  proceeding  in  our  Court  of  Probate  a  certain 
business  of  proving  in  solemn  form  of  law  the  last  will  and  testament  of 
A.  B.  ,  late  of  deceased,  who  died  on  or  about  at  , 

the  said  will  bearing  date  the  day  of  IS       ,  promoted  by 

C.  D.,  the  sole  executor  [or  as  the  case  may  be"]  therein  named,  against 
E.  F.  the  natural  and  lawful  brother  and  one  of  the  next  of  kin  of  the 
said  deceased  [or  as  the  case  may  be]  :  And  whereas  the  right  honourable 
the  judge  of  our  said  Court  did,  by  his  order  made  in  the  said  cause, 
and  bearing   date  ,    order  and   direct  that    a   subpoena  do 

issue,  under  seal  of  our  said  Court,  to  the  purport  and  effect  hereinafter 
mentioned :  Now  this  is  to  command  you,  that,  within  eight  days  after 
service  hereof  on  you,  inclusive  of  the  day  of  such  service,  you  do  bring 
into  and  leave  in  the  principal  registry  of  our  said  Court,  a  certain 
original  paper  writing  or  script  purporting  to  be  testamentary,  to  wit, 
[here  describe  the  script  accurately'],  if  the  same  be  now  in  your  possession 
or  under  your  control :  or  in  case  the  said  paper  writing  or  script  be  not 
in  your  possession,  or  under  your  control,  that  you,  within  eight  days 
after  the  service  hereof  on  you,  inclusive  of  the  day  of  such  service,  do 
file  in  the  principal  registry  of  our  said  Court  an  affidavit  to  that  effect, 
and  therein  set  forth  what  knowledge  you  have  of  and  respecting  the 
said  paper  writing  or  script ;  and  this  you  shall  in  nowise  omit,  under 
the  penalty  of  1001.  Witness  [insert  the  name  of  the  judge],  at  the  Court 
of  Probate,  the  day  of  18     ,  in  the  year  of  our  reign. 

(Signed)     E.  F.,  Registrar. 

[Name  of  the  practitioner  and  address.] 

Indorsement  to  be  made  after  service. 

This  subpoena  was  served  by  I.  K.  on  the  within  named  of 

at  on  the  day  of  18     . 

(Signed)    I.  K. 


No.  22. — Subpoena  to  a  witness  to  be  examined  touching  a 
Testamentary  Paper  of  which  he  is  supposed  to  have  know- 
ledge. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith. 

To  of  ,  greeting.     We  command  you,  that  all  other  things 

set  aside,  and  ceasing  every  excuse,  you  do  appear  before  A.  B.,  the  judge 
of  our  Court  of  Probate,  at  our  Court  of  Probate,  at  on  the 
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day  of  18     ,  by  of  the  clock  in  the  forenoon  of  the  same  day,      Contentious 

and  so  from  day  to  day  untd  you  be  dismissed  by  our  said  judge,  to  testify        Business. 

the  truth  according  to  your  knowledge  [or  to  answer  to  certain  interro-     

gatories  to  be  administered  to  you],  touching  a  certain  paper  writin"-  or 
script,  being  or  purporting  to  be  testamentary,  to  wit  [here  describe  the 
script,  and  give  its  date  as  accurately  as  possible],  of  which  said  paper  writing 
or  script  reasonable  grounds  have  been  furnished  to  our  said  judge  for 
believing  that  you  have  knowledge.  And  this  you  shall  in  nowise  omit, 
under  the  penalty  of  100/.  Witness  [insert  the  name  of  the  judge'],  at  the 
Court  of  Probate,  the  day  of  18     ,  in  the  year  of  our 

reign. 

E.  P.,  Registrar. 
[Name  of  the  practitioner  and  address.] 

Indorsement  to  be  made  after  service. 

This  subpoena  was  served  by  I.  K.  on  the  within  named  on  the 

day  of  18      . 

(Signed)     I.  K. 


No.  23. — Praecipe  for  Subpoena  to  a  Witness  to  bring  in  a 

Script. 

In  her  Majesty's  Court  of  Probate. 
A.  B.  v.  C.  D. 
Subpoena  for  W.  "W.  to  bring  into  and  leave  in  the  principal  registry, 

[here  accurately  describe  the  script]. 
The  day  of  18      . 

fSi     edl     (  A.  B.  )        (  P.  A.,  plaintiff's  [or  defendant's]  proctor, 
1  C.  D.  /        I      solicitor,  or  attorney. 


No.  24. — Praecipe  for  Subpoena  to  a  Witness  to  be  examined 
touching  a  Testamentary  Paper  of  which  he  is  supposed  to 
have  knowledge. 

In  her  Majesty's  Court  of  Probate. 
Subpoena  for  W.  W.  to  testify  respecting  a  paper  writing  or  scrijit 
being  or  purporting  to  be  testamentary,  to  wTit  [describing  it],  of  which 
he  is  supposed  to  have  knowledge,  on  the  part  of  ,  this  day  of 

18      . 
fSV     rH     |  A.  B.  )     ,  I  P.  A.,  Plaintiff's  [or  defendant's]  proctor, 
I  C.  D.  /       \      solicitor,  or  attorney. 


No.  25. — Entry  on  the  Record  of  a  Verdict. 

Afterwards,  on  the  day  of  18      ,  before  the  judge  of 

her  majesty's  Court  of  Probate,  come  the  parties  within  mentioned,  by 
their  respective  attornies  [or  as  the  case  may  be]  within  mentioned,  and  a 
jury  duly  summoned  also  come,  who,  being  sworn  to  try  the  matters  in 
question  between  the  parties,  upon  their  oatli  say,  that  [stale  the  affirma- 
tive or  negative  of  the  issue,  as  found  for  the  plaintiff  or  defendant,  and  in  the 
terms  adopted  in  the  Questions  for  thejury\. 

[If  there  be  several  issues  joined  and  tried,  then  say]  as  to  the  first  issue 
within  joined  upon  their  oath  say,  that  [here  state  the  affirmative  or  nega- 
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Contentions      t'ive  of  the  issue,  as  found  for  plaintif  or  defendant],  and  as  to  the  second 
Business.        issue  within  joined,  the  jury  aforesaid  upon  their  oath  say,  §c.  [so  proceed 

to  state  the  finding  of  the  jury  on  all  the  issues']  ;   whereupon  the  judge 

decreed  [here  set  forth  the  tenor  of  the  decree]. 

(Signed)     A.  B.,  Registrar. 


No.  26. — Entry  on  the  Record,  of  a  Judgment. 

Afterwards,  on  the  day  of  18      ,  before  the  judge  of 

her  majesty's  Court  of  Probate,  come  the  parties  within  mentioned,  by 
their  respective  attornies  [or  as  the  case  may  be]  within  mentioned;  where- 
upon the  judge  decreed  [here  insert  the  tenor  of  the  decree]. 

(Signed)     A.  B.,  Registrar. 


No.  27. — Inventory. 

A  true,  full,  and  particular  inventory  of  all  and  singular  the  personal 
estate  and  effects  of  A.  B.,  late  of  ,  deceased,  which  have  at  any 

time  since  his  death  come  to  the  hands,  possession,  or  knowledge  of  C.  D., 
the  sole  executor  named  in  the  last  will  and  testament  of  the  said  A.  B. 
[or  administrator  of  the  said  personal  estate  and  effects,  as  the  case  may  be], 
made  and  exhibited  upon  and  by  virtue  of  the  corporal  oath  [or  solemn 
affirmation]  of  the  said  C.  D.,  follows,  to  wit: 

First,  this  exhibitant  saith,  that  the  said  deceased        £         s.       d. 
was  at  the  time  of  his  death  possessed  of  - 

[The  details  of  the  deceased'' s  effects  must  be  here  inserted 
in  as  many  sheets  of  paper  as  may  be  necessary,  and  the 
value  inserted  opposite  to  each  particular]. 

Lastly,  this  exhibitant  saith,  that  no  personal  estate  or  effects  of  or 
belonging  to  the  said  deceased  have  at  any  time  since  his  death  come  to 
the  hands,  possession,  or  knowledge  of  this  exhibitant,  save  as  is  herein- 
before set  forth. 

(Signed)     C.  D. 
On  the  day  of  18  the  said  C.  D.  was  duly  sworn 

to  [or  solemnly,  sincerely,  and  truly  declared  and  affirmed, 
accord  in;/  to  the  form  of  words  prescribed  by  the  statute  applicable 
to  the  particular  ease,]  the  truth  of  the  above  inventory,  at 
Before  me, 

[person  authorized  to  administer  oaths  under  the  Act]. 


No.  28.— Petition. 

In  her  Majesty's  Court  of  Probate. 
A.  B.  v.  C.  D. 
The  day  of  18     . 

A.  B.  [or  E.  P.,  proctor,  solicitor,  or  attorney  for  A.  B.,]  the  plaintiff 
says,  that 

[Here  insert  all  the  facts  which  are  to  be  alleged]  : 
Wherefore  the  said  A.  B.  prays,  that 

[Sere  end  with  the  prayer  of  the  plaintiff .] 

(Signed)  A.  B.  or  C.  D. 
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Answer.  Contentious 

In  her  Majesty's  Court  of  Probate.  Business. 

A.  B.  v.  C.  D. 
The  day  of  18     . 

C.  D.  [or  G.  H.,  proctor,  sohcitor,  or  attorney  for  C.  D.,]  the  defendant 
says,  that 

[Here  insert  the  facts  to  be  alleged  in  ansiver.~\ 
Wherefore  the  said  C.  D.  prays,  that 

[Here  insert  the  prayer  of  the  defendant.'] 

(Signed)  C.  D.  or  G.  H. 

The  reply,  rejoinder,  §c.  {if  any  such  be  necessary),  are  to  be  in  the  same 
form. 


No.  29. — Notice  of  Appeal. 
A.  B.  v.  C.  D. 

Notice   is   hereby   given    that    the    |  n  an   1    in    a    suit    lately 

I   plaintiff    )  J 

depending  in  her  Majesty's  Court  of  Probate,  entitled  A.  B.  v.  C.  D. 
has,  in  due  time  and  place  appealed  against  a  certain  final  order  or 
decree  made  in  the  said  cause  by  the  right  honourable  the  judge  of  the 
said  Court  on  the  day  of  18      ;  whereby,   amongst  other 

things,  he  did  order  and  decree  [here  set  forth  the  matters  which  are  the 
subject  of  the  appeal], 

(Signed)  CD.,  [or  G-.  H.,  proctor,  solicitor,  or  attorney  for 

C.  D.,  the  defendant,  or  as  the  case  may  be.] 
This  day  of  18     . 


No.  30. — Bond  to  be  executed  by  a  Eeceiver  of  Eeal  Estate 
pending  Suit. 

Know  all  men  by  these  presents,  that  we  A.  B.  of  ,  C.  D.  of  , 

and  E.  F.  of  ,  are  jointly  and  severally  bound  unto  the  right  honour- 
able the  judge  of  her  Majesty's  Court  of  Probate,  in  the  sum  of 
pounds  of  good  and  lawful  money  of  Great  Britain,  to  be  paid  to 
the  said  right  honourable  ,  or  to  the  judge  of  the  said  Court  for 
the  time  being,  for  which  payment  well  and  truly  to  be  made  we  bind 
ourselves  and  every  of  us  for  the  whole,  our  heirs,  executors,  and 
administrators,  firmly  by  these  presents.  Sealed  with  our  seals.  Dated 
the  day  of  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and 

Whereas  G.  H.,  late  of  ,  died  on  the  day  of  18      , 

at  ,  having,  as  assertad,  made  and  duly  executed  \  _il  \   last  will 

I  her ) 
and  testament,  with  codicil      thereto,  bearing  date  respectively 

the  [here  insert  dates  of  the  testamentary  papers]  :  and  whereas  there  is 
now  pending  in  judgment  in  her  Majesty's  Court  of  Probate  a  certain 
cause  or  suit  instituted  by  I.  J.,  as  one  of  the  executors  named  in  the 
said  will,  against  K.  L. ,  the  natural  and  lawful  and  only  next  of 

kin  of  the  said  deceased,  touching  and  concerning  the  validity  of  the  said 
will  and  codicil,  in  which  said  cause  or  suit  M.  N.,  as  the  heir-at-law 
of  the  said  G.  H.,  has  been  cited  to  see  proceedings,  and  has  entered  an 
appearance,  and  become  a  party  to  the  said  cause  or  suit :  and  whereas 
the  right  honourable  ,  the  judge  aforesaid,  did,  on  the  day 

of  18      ,  after  hearing  counsel  for  and  on  behalf  of  all  parties  to 

the  said  cause  or  suit,  appoint  the  above-bounden  A.  B.  as  and  to  be 
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Contentious     receiver  of  the  real  estate  of  the  said  G.  H.  pending  the  said  cause  or 
Business.        suit : 

—       Now  the  condition  of  this  obligation  is  such,  that  if  the  above-bounden 

A.  B.,  the  receiver  of  the  real  estate  of  the  said  G.  H.  pending  the  afore- 
said cause  or  suit,  do  make  a  true  and  perfect  inventory  of  all  the  rents, 
issues,  and  profits  of  the  said  real  estate  which  have  or  shall  come  to 
his  hands,  possession  or  knowledge,  or  into  the  hands,  possession,  or 
knowledge  of  any  other  person  for  him,  and  the  same  so  made  do  exhibit, 
or  cause  to  be  exhibited,  into  the  principal  registry  of  her  Majesty's 
Court  of  Probate,  when  lawfully  required  so  to  do,  and  the  same  rents, 
issues,  and  profits  do  well  and  truly  pay  and  appropriate  according  to 
law,  that  is  to  say,  in  payment  and  satisfaction  of  all  charges  and 
expenses  which  are  or  may  be  or  become  legally  charged  upon  and 
payable  out  of  the  said  rents,  issues,  and  profits,  and  in  the  letting  and 
managing  the  said  real  estate,  and  in  performing  other  the  duties  com- 
mitted to  him  by  the  judge  aforesaid,  and  further  do  make  or  cause  to 
be  made  a  true  and  just  account  of  his  administration  of  the  said  rents, 
issues  and  profits,  which  shall  be  allowed  by  the  said  Court,  and  all  the 
rest  and  residue  of  the  said  rents,  issues,  and  profits  to  deliver  and  pay 
under  the  direction  of  the  said  court,  then  this  obligation  to  be  void  and 
of  none  effect,  or  else  to  remain  in  full  force  and  virtue. 

(Signed)  A.  B.     (l.s.) 

C.  D.     (l.s.) 
E.  F.     (l.s.) 
Signed,   sealed,  and  delivered  by  the  within-named  in  the 

presence  of  P.  Q.,  a  clerk  in  the  principal  registry,  or  a  com- 
missioner or  surrogate  authorized  to  administer  oaths  in  the 
Court  of  Probate. 


Form  which  is  to  be  followed  as  nearly  as  the  circumstances  of 
the  case  will  allow. 

No.  31. — Commission  or  Requisition  for  Examination  of 
"Witnesses. 
In  Her  Majesty's  Court  of  Probate. 
Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith  to  [here  set  forth  the  name  and 
proper  description  of  the  commissioner'],  greeting.     Whereas  a  certain  cause 
is  now  depending  in  our  Court  of  Probate  between  A.  B.,  plaintiff,  and 
C.  D.,  defendant.     And  whereas  by  an  order  made  in  the  said  cause  on 
the  day  of  18     ,  on  the  application  of  the  said  A.  B.,  it  was 

ordered  that  a  commission  [or  requisition]  should  issue  under  seal  of  our 
said  coiut  for  the  examination  of  [here  insert  name  and  address  of  one  of  the 
persons  to  be  examined']  and  others  as  witnesses  to  be  produced  on  the  part 
of  the  said  A.  B.  (saving  all  just  exceptions).  Now  know  ye  that  we  do 
by  virtue  of  this  commission  [or  requisition]  to  you  directed,  authorize 
[or  request]  you  within  thirty  days  after  the  receipt  of  this  commission 
[or  requisition]  at  a  certain  time  and  place  to  be  by  you  appointed  for 
that  purpose,  with  power  of  adjournment  to  such  other  time  and  place  as 
to  you  shall  seem  convenient  to  cause  the  said  witnesses  to  come  before 
you,  and  to  administer  to  the  said  witnesses  respectively  an  oath  truly  to 
answer  such  questions  as  shall  be  put  to  them  by  you  touching  the 
matters  set  forth  in  the  pleadings  in  the  said  cause  (a  true  and  authentic 
copy  whereof  sealed  with  the  seal  of  our  said  court  is  hereunto  annexe^, 
and  such  oath  being  administered,  we  do  hereby  authorize  [or  request] 
and  empower  you  to  take  the  examination  of  the  said  witnesses  touching 
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the  matters  set  forth  in  the  said  pleadings,  and  to  reduce  the  said  exami-      Contentious 
nation  or  cause  the  same  to  be  reduced  into  writing.     And  that  for  the        Business. 

purpose  aforesaid  you  do  assume  to  yourself  some  notary  public  or  other 

lawful  scribe  as  and  for  your  actuary  in  that  behalf  if  to  you  it  should 
seem  meet  and  convenient  so  to  do.  And  the  said  examination  being  so 
taken  and  reduced  into  writing  as  aforesaid  and  subscribed  by  you,  we  do 
require  [or  request]  you  forthwith  to  transmit  the  said  examination, 
closely  sealed  up,  to  the  registry  of  our  said  court  in  Doctors  Commons, 
in  the  city  of  London,  together  with  these  presents.  And  we  do  hereby 
give  you  full  power  and  authority  to  do  all  such  acts,  matters,  and  things 
as  may  be  necessary,  lawful,  and  expedient  for  the  due  execution  of  this 
our  commission  [or  requisition]. 

Dated  at  London  the  day  of  ,  in  the  year  of  our  Lord  one 

thousand  eight  hunched  and  ,  and  in  the  year  of  our  reign. 

(Signed)         X.  Y.,  Registrar. 
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FEES  to  be  taken  in  Court  and  Contentious  Easiness  in  the 
Court  of  Probate. 

Citation. 

Contentious      On  every  citation  ------ 

.business.        Qn  eveiy  citation  to  see  proceedings  -  -  - 

Filing  citation  in  case  of  non-appearance  - 

For  settling  citation,  or  abstract  thereof  for  advertisement,  or 
other  advertisement : 

If  five  folios  of  seventy- two  words  or  under    -  -       - 

If  above  five  folios,  for  each  additional  folio 


Appearance. 


On  entering  appearance 
On  amending  an  appearance 
Search  for  appearance 


Filing  affidavit  as  to  scripts 

Filing  every  script  annexed  to  such  affidavit 


Affidavit  as  to  Scripts. 

such  affidav 

Pleadings. 


£ 

s. 

d. 

0 

5 

0 

0 

5 

0 

0 

2 

6 

0 

2 

6 

0 

0 

3 

0 

2 

6 

0 

2 

6 

0 

1 

0 

0 

2 

6 

0 

5 

0 

0 

5 

0 

0 

5 

0 

0 

5 

0 

0 

5 

0 

0 

5 

0 

0 

a 

0 

0 

2 

6 

Filing  declaration  - 

Fifing  plea  ------ 

Filing  replication  or  any  further  pleading 

Filing  petition         ------ 

Filing  answer    ------ 

Filing  reply  or  any  further  writing  to  the  petition 
On  amending  or  reforming  pleadings    - 

Inventories. 
Filing  inventory     -  -  -  -  -  -       -     0     5     0 

Evidence. 

Filing  interrogatories  (for  each  set)       -  -  -  -     0     5     0 

Filing  deposition  of  each  witness    -  -  -  --026 

Record. 
On  depositing  the  record  -  -  -  -  -100 

Setting  down. 
Setting  a  cause  down  for  hearing  or  trial  -  -  -       -     0     5     0 
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Questions  for  Jury. 

For  settling  questions  of  fact  to  be  tried  by  a  jury- 
riling  parchment  copy  questions  as  settled  -  -       - 
Reducing  into  writing  any  question  to  be  submitted  to  a  jury 
under  the  judge's  direction    ----- 

Special  Jury. 

Order  under  the  signature  of  the  judge  for  a  special  jury 
Filing  panel      ------- 

Subpoena. 

On  every  subpoena  against  a  witness  -  -  -       - 

On  every  subpoena  to  bring  in  a  testamentary  document 

Trial. 

On  the  hearing  or  trial  of  a  cause  : 

From  the  plaintiff        -  -  -  -  -       - 

From  the  defendant  - 

If  the  hearing  or  trial  continues  more  than  one  day,  for  each 
day: 

From  the  plaintiff        -  -  -  -  -       - 

From  the  defendant  -  -  » 


£    s.  d. 

0  10  0 

0  2  6 

1  0  0 


Contentious 
Business. 


1     0 
0  15 


0  10 
0  10 


Judge's  Notes. 


Producing  the  judge's  notes 


0     5     0 


Entering  Verdict,  Decree,  or  Order. 

Entering  on  the  record  the  finding  of  the  jury  or  the  decision 

of  the  judge,  to  be  paid  by  the  successful  party         -  -     0     5     0 

Entering  special  verdict,  if  five  folios  of  seventy-two  words  or 

under  to  be  paid  by  the  successful  party  -  -       -     0     5     0 

If  exceeding  five  folios,  for  every  additional  folio  of  seventy- 
two  words  -  -  -  -  -  -010 

Entering  decree  or  order  in  pursuance  of  judgment  of  an  extinct 

court       -  -  -  -  -  -  -     0  10     0 

Entering  any  final  order  or  decree  made  with  consent  of  parties 

by  the  judge  or  by  one  of  the  registrars         -  -  -     0  10     0 

Entering  the  final  decree  in  a  cause,  or  order  dismissing  same, 

to  be  paid  by  the  successful  party  -  -  --0100 

Entering  order  for  the  examination  of  witnesses  -  0     5     0 

Entering  any  order  or  decree  in  the  Court  book,  not  otherwise 

specified  -  -  -  -  -  -  --02G 

Bill  of  Exceptions. 
Bill  of  exceptions  signed  by  the  judge  -  -  -  -     0     5     0 

Eeceiver  of  Eeal  Estate. 

Entering  order  appointing  a  receiver  of  real  estate              -  -  1  0  0 

Bond  to  be  executed  by  the  receiver  of  real  estate : 

If  three  folios  of  seventy-two  words  or  under         -  -  0  6  0 

If  above  three  folios  of  seventy-two  words,  per  folio  -  0  2  0 
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Contentious 
Business. 


Bonds. 


£    s.  d. 


Bonds  given  by  any  person  or  for  any  purpose,  the  same  fees 
as  if  given  by  a  l'eceiver  of  real  estate  : 
Assignment  of  bond  -  -  -  -  -     0 


5     0 


Taking  Evidence. 

On  every  commission  issuing  under  seal  of  tbe  Court  -       -     1     0     0 

For  taking  the  evidence  of  one  or  more  witnesses  before  the 
registrar,  and  within  three  miles  of  the  general  post  office, 
for  each  day  -  -  -  -  -  -  -330 

If  beyond  that  distance,  for  each  day  in  addition  to  tra- 
velling expenses       -  -  -  -  -       -     5     5     0 

If  for  part  of  a  day  only,  such  smaller  fee  as  the  registrar 
in  his  discretion  shall  think  proper. 
Commissioner  or  examiner  appointed  by  order  to  take  the  exa- 
mination of  witnesses,  for  each  day's   attendance,  besides 
travelling  expenses    -  -  -  -  -  -330 

Reference  to  Registrar  for  his  Report. 
On  each  reference : 

For  the  registrar's  attendance  -  -  -       -     1     0     0 

For  eveiy  hour  or  part  of  an  hour,  after  the  first  hour  a 

further  fee  of       - 
For  the  registrar's  report,  if  5  folios  of  72  words  or  under  - 
If  exceeding  5  folios,  for  every  additional  folio 

Motions. 
Filing  case  for  motion  -  -  -  -  - 

For  entering  the  order  of  Court  on  motion- 
Certificate. 
For  every  certificate  under  the  hand  of  one  or  more  of  the  regis- 
trars of  the  principal  registry  for  which  no  other  fee  is  payable     0     2 

Summons. 

Summons  to  attend  in  chambers  ... 

For  entering  the  order  of  Court  on  summons 

If  a  final  order  in  the  cause       .... 


-  0  10 

-  0  10 

-  0     2 

0 
0 
0 

-  0     5 

-  0     5 

0 

0 

0  2  6 
0  2  6 
0  10     0 


Filing  every  notice 


Writ  of  attachment 
Writ  of  sequestration 
Writ  of  fi.  fa.    - 


Notices. 
Writs. 

Filing  Fees. 


0    l    o 


0 

7 

6 

1 

0 

0 

1 

0 

0 

0 

1 

0 

0 

1 

0 

Filing  certificate  of  county  court  judge      -  -  -       - 

Filing  exhibits,  each  exhibit      ..... 
Filing  every  affidavit  or  other  document  brought  into  Court, 

and  deposited  in  the  registry,  not  otherwise  specified      -       -     0     2     6 
Filing  and  entry  of  remission  of  appeal  -  -  -     0     2     6 
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Attendance^-with  Boots,  &c. 

For  every  attendance  with  any  book  or  original  document  in  any 
of  the  courts  of  law  or  equity  in  London  or  "Westminster,  or 
elsewhere  within  three  miles  of  the  principal  registry 

For  second  and  each  subsequent  attendance  in  the  same  term 
or  sittings  after  term       -  -  -  -  -       - 

For  every  attendance  with  books  or  documents  in  any  of  the 
courts  of  law  or  equity  in  London  or  Westminster,  or  else- 
where within  three  miles  of  the  principal  registry,  when 
more  than  one  book  or  document  are  required,  for  each  book 
or  document  besides  the  first  - 

For  the  second  and  each  subsequent  attendance  in  the  same 
term  or  sittings  after  term,  for  each  book  or  document  besides 
the  first  -  -  -  -  -  -  -       - 

For  each  day's  attendance  with  any  book  or  original  document 
in  any  of  the  courts  of  law  or  equity,  or  elsewhere  beyond 
the  distance  of  three  miles  from  the  principal  registry,  exclu- 
sive of  travelling  expenses     ----- 

For  each  day's  attendance  with  books  or  documents  in  any  of 
the  courts  of  law  or  equity,  or  elsewhere  beyond  the  distance 
of  three  miles  from  the  principal  registry,  exclusive  of  tra- 
velling expenses,  when  more  than  one  book  or  document  arc 
required,  for  each  book  or  document  besides  the  first 

The  travelling  expenses  to  be  advanced  and  paid  to  the 
messenger  attending  with  wills,  books,  or  original  docu- 
ments, shall  include  all  other  necessary  expenses  which 
are  to  be  or  may  have  been  incurred  by  such  messenger. 


£    s.  J. 


1     1     0 


0  10     c 


Contentious 
Business. 


0     2     G 


1      1     0 


0     5     0 


Office  Copies  and  Extracts. 

For  every  office  copy  or  extract  of  a  minute,  order,  decree,  or 

other  document  filed  or  deposited  in  the  pi-incipal  registry,  if 

five  folios  of  ninety  words  or  under    -  -  -  - 

If  exceeding  five  folios  of  ninety  words,  per  folio 

For  office  copy  of  a  minute,  order,  decree,  or  other  document 

under  seal  of  the  court  for  which  no  other  fee  is  payable : 

For  the  seal,    in  addition   to  the  fee  for  the  copy  and 

collating-  --.-.. 


Receipts. 

For  every  receipt  for  a  document  or  documents  delivered  out  of 
the  principal  registry      -  -  -  -  - 


0     1     0 


Searches  in  Court  Books. 

Search  in  each  Court  book,  if  within  the  last  five  years 
If  at  an  earlier  period  than  within  the  last  five  years 


0     1     0 
0     2     6 


Taxing  Costs. 

Taxing  every  bill  of  costs : 

"When  taxed  as  between  party  and  party,  per  folio  of  72 
words  each  ------ 

When  taxed  as  between  practitioner  and  client,  per  folio  of 
72  words  each     ------ 

The  fee  for  taxing  every  bill  of  costs  shall  be  due  from  each 
party  heard  on  the  taxation  thereof. 


0    0     6 


0     1      0 
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For  postponement  of  appointment  for  taxation  of  costs,  to  be     £    s.   d. 
paid  by  tbe  party  at  whose  instance  the  appointment  is  post- 
poned : 

If  the  bill  of  costs  is  five  folios  of  seventy-two  words  or 

under       -  -  -  -  -  -  -010 

If  exceeding  five  folios  of  seventy-two  words  and  under 

fifteen  folios        -  -  -  -  -  -     0     2     G 

If  exceeding  fifteen  folios         -  -  -  --050 

Appointments  of  Officers. 

For  admission  of  a  proctor         -  -  -  -  -110 

For  each  appointment  of  a  commissioner  in  the  Court  of  Probate-     10     0 
For  registering  the  appointment  of  a  commissioner  appointed 

to  take  oaths  in  the  Court  of  Chancery  -  -  -     0     5     0 

Oath. 

For  every  oath  administered  by  a  registrar  to  each  deponent    -     0     1     0 
For  marking  every  exhibit  -  -  -  --010 
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COSTS  to  be  allowed  Proctors,  Solicitors,  and  Attoruies 
practising  in  the  Court  of  Prolate  in  Court  and 
Contentious  Business. 


Citation. 

£  s.   d. 

Citation  including  praecipe         -  -  -  -  -076      Contentious 

Citation  to  see  proceedings,  including  praecipe        -  -        -     0     7     6        Business. 

Certificate  of  service      -  -  -  -  -  -026 

Service  of  citation,  if  within  two  miles  of  the  place  of  business 
of  the  practitioner  or  of  the  person  employed  to  effect  the 
service     -  -  -  -  -  -  --050 

If  beyond  that  distance  in  addition  for  every  mile  one  way     0     10 

Affidavit  of  service,  if  three  folios  of  seventy-two  words  or 

under  -  -  -  -  -  -  -0     5     0 

If  necessarily  more  than  three  folios,  for  every  folio,  in- 
cluding copy  -  -  -  --014 

In  cases  in  which  the  person  to  be  served  shall  avoid  service,  or 
the  service  shall  be  effected  beyond  the  jurisdiction,  except 
in  Scotland  and  Ireland,  such  a  sum  to  be  allowed  for  service 
as  the  registrar  may  consider  reasonable  under  the  circum- 
stances. 

Subpoena. 

Subpoena  ad  testificandum,  including  praecipe  -  -  -     0     5     0 

Subpoena  duces  tecum,  or  to  bring  in  a  script,  if  five  folios  of 

seventy-two  words,  or  under,  including  precipe  -       -     0     5     0 

If  necessarily  exceeding  five  folios,  for  each  additional  folio 

of  72  words  -  -  -  -  -  -     0     1     0 

Service  of  a  subpoena.     Same  as  citation. 

Writ. 

Writ  of  attachment,  including  praecipe       -  -  -       -     0     7     6 

Writ  of  secpuestratiou,  including  praecipe  -  -     0     7     6 

Writ  of  fieri  facias,  including  praecipe        -  -  -       -     0     7     6 

Instructions. 

Instructions  for  citation,  for  pleadings,  for  interrogatoriep,  for 

special  affidavits,  or  for  inventories    -  -              -              -     0     6     8 

Ditto  to  defend  suit      -              -  -              -              --068 

Ditto  for  brief ,  or  case  for  hearing  -              -                    0  13     4 
If  there  are  several  witnesses  and  the  brief  is  necessarily  long 
an  additional  fee  will  be  allowed. 

T.  F   F 
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Contentious  Pleadings  and  Copies.  £   g-  ^ 

b  Drawiug  and  engrossing  declaration,  if  ten  folios  of  seventy- 

two  words  or  under         -  -  -  -  --100 

If  exceeding  ten  folios,  for  every  additional  folio  -  -     0     1     4 

Drawing  and  engrossing  pleas,  replications,  demurrers,  and 
other  pleadings,  except  those  simply  joining  or  taking-  issue, 
if  ten  folios  of  seventy-two  words  or  under         -  -       -     1     0     0 

If  exceeding  ten  folios,  for  every  additional  folio  -  -     0     1     4 

Copies  of  declaration  or  other  pleadings  to  file,  at  per  folio  of 

seventy- two  words  -  -  -  -  --004 

The  Issue. 

Drawing  the  issue,  if  fifteen  folios,  of  seventy-two  words  or 

under,  including  copy  -  -  -  -  -0100 

If  exceeding  fifteen  folios,  per  folio,  including  copy  -       -     0     0     8 

The  Eecord. 

Engrossing  record  to  file,  at  per  folio  of  sevc-nt}--two  words, 

including  parchment  -  -  -  -  -00G 

Special  Case. 
For  case  for  motion,  including  fail-  copy  for  the  judge        -       -     0  10     0 
If  necessarily  exceeding  seven  folios  of  seventy-two  words 
in   length,    for   every   additional  folio  of   seventy-two 
words,  including  copy     •  -  -  -  -014 

For  case  to  advise  on  evidence,  including-  copy  for  counsel        -     1     0     0 
If  the  case  exceeds  ten  folios  in  length,  and  it  is  shown  that  it 
could  not  be  used  as  part  of  the  brief  or  case  for  the  hearing, 
an  additional  fee  will  be  allowed. 

Drawing  Instruments. 

Drawing  any  instrument  to  be  filed  in  or  issued  by  the  registry 
for  which  no  other  fee  is  herein  allowed,  and  for  fair  copy  to 
be  filed  or  issued,  per  folio  of  seventy-two  words       -  -     0     1     4 

Perusing  and  Abstracting. 
For  perusing  and  abstracting  pleadings,  testamentary  papers, 

and  exhibits  of  all  kinds,  per  folio  of  seventy -two  words       -     0     0     4 

Briefs  and  Cases  for  Hearing. 
For  drawing  same,  per  folio  of  seventy-two  words        -  -     0     1     0 

For  each  copy,  per  folio  of  seventy -two  words        -  -       -     0     0    4 

Maps  and  Plans. 

(110 
For  maps  or  plans  -  -  -  each  from  <       to 

(3     3     0 

|  0  10  0 
Copies  of  same  if  required  ...     each  from  ■'       to 

(10     0 

Affidavits. 

Drawing  affidavit  : 

If  five  folios  of  seventy-two  words  or  under,  including 

copy  for  the  Court  or  registry     -  -  -  -068 

If  above  five  folios,  per  folio  including  copy  -  -  0     14 
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Interrogatories.  Contentious 


£ 
For  drawing  the  same,  at  per  folio  of  seventy-two  words,  and 

copy  for  the  Court     -  -  -  -  -  -014 

Copies. 

For  every  plain  copy  of  a  script,  exhibit,  or  other  instrument 

per  folio  of  seventy-two  words  -  -  -  --004 

If  the  same  or  any  part  thereof  are  required  to  he  made 
facsimile,  for  the  part  or  parts  copied  fac-simile,  in  ad- 
dition to  the  above  per  folio  of  seventy-two  words  -     0     0     2 
All  copies  on  parchment,  jier  folio  of  seventy-two  words,  in- 
cluding the  parchment    -             -             -             -             --00G 

Collating. 

For  collating  any  copy  of  a  script,  exhibit,  or  other  instrument 
with  the  original,  or  with  another  copy  thereof,  per  folio  of 
seventy  words,  in  addition  to  the  fee  for  attendance  -     0     0     2 

Notices. 

All  necessary  notices,  if  three  folios  or  under,  inclusive  of  copy 

and  service  -  -  -  -  -  -       -     0     5     0 

If  necessarily  exceeding  three  folios,  for  every  additional  folio     0     10 
In  all  cases  where  service  of  a  notice  is  necessary  beyond  two 
miles  of  the  place  of  business  of  the  practitioner,  the  same 
fee  as  upon  the  service  of  a  citation. 

Summonses. 

Drawing  summons         -  -  -  -  -  -034 

Copy  of  summons  or  order  of  the  judge,  and  service         -       -     0     5     0 

Attendances. 

For  attendance  on  and  feeing  counsel,  when  the  fee  is  one 
guinea  ....... 

When  the  fee  exceeds  one  guinea  and  is  under  five  guineas 
When  the  fee  is  five  guineas  and  upwards       -  -       - 

Attendance  on  consultation        - 
Attendance  on  conference  -  -  -  -  -       - 

Attendance  in  pursuance  of  notice  to  admit      - 

For  every  hour  after  the  first  -  -  -  - 

Attendance  on  trial  or  hearing  when  cause  is  in  paper  and  not 

tried  or  heard,  or  on  motion  in  com~t  ... 

On  trial  or  hearing  -  -  -  -  -       - 

If  it  lasts  the  whole  day    ----- 

Attendance  on  examination  of  witnesses  under  a  commission  or 
order — ■ 

If  in  England  or  Wales,  per  diem       -  -  -       - 

If  elsewhere  -  ,,  ... 

For  all  necessary  attendances  in  chambers  before  the  judge  or 

before  a  commissioner,  or  counsel,  in  the  registry,  or  upon 

t!i«'  adverse  parties  or  practitioner,  for  which  no  other  fee  is 

herein  allowed     -  -  -  -  -  --0G8 

F  f2 


Business. 


0 

3 
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0 

6 

8 
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0 

13 

4 

0 

6 

8 
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CBuliueirS  Term  Fees>  Letters,  and  Messengers.  £   s   d 

Term  fee,  letters,  and  messengers,  for  each  term  in  which  any 

business  is  done  in  court  or  in  chambers  other  than  obtaining 
an  order  for  taxation,  or  attending  the  taxation  of  bills  of 
costs  -  -  -  -  -  -  -0  15     0 

For  eveiy  necessary  letter  written  to  any  person  other  than  the 

practitioner's  own  client  -  -  -  --036 

Bills  of  Costs. 

Drawing  bill   of   costs  and  copy  for  taxation,  per  folio  of 

seventy-two  words     -  -  -  -  -  -010 

Copy  for  the  adverse  party,  per  folio  of  seventy-two  words      -     0     0     4 
Attendance  on  taxation  of  bill  of  costs  -  -  -  -0134 

If  necessarily  above  an  hour,  for  each  additional  hour  or 

part  of  an  hour        -  -  -  -  --068 

If  in  any  Court  or  contentious  business  it  should  become  necessary  for 

proctors,  solicitors,  or  attorneys  to  transact  any  business  for  which  no 
,    fee  is  herein  specified,  such  fee  shall  be  allowed  to  them  as  would  be 

allowed  for  similar  business  done  in  the  courts  of  common  law  and 

equity. 


Contentious  Business. 
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COSTS  to  be  allowed  Proctors,  Solicitors,  and  Attornies 
practising  in  the  Court  of  Probate  in  Contentious  Busi- 
ness 

FOR   TIIE   USE   OF   OTHER   PERSONS. 


Counsel's  Clerks'  Fees. 

Not  to  exceed  as  under  : — 
Upon  a  fee  to  counsel  under  5  guineas 
5  guineas  and  under  10  guineas 
10  guineas  and  under  20  guineas 
20  guineas  and  under  30  guineas        ... 
30  guineas  and  under  50  guineas 
50  guineas  and  upwards — at  per  cent,  on  the  fee  paid 
On  consultations : 

Senior's  clerk  ------ 

Junior's  clerk  - 

On  general  retainer  - 

On  common  retainer      -  -  -  -  - 

On  conference         ------ 


£    s. 

d. 

Contentious 

0     2 

6 
0 

Business. 

0     5 

0  10 

0 

0  15 

0 

1     0 

0 

2  10 

0 

0     7 

6 

0     2 

6 

0  10 

6 

0     2 

6 

0     5 

0 

Witnesses'  Expenses. 

Allowance  to  witnesses,  including  their  board  and  lodging,  as 
between  party  and  pai'ty : 

Common  witnesses,  such  as  labourers,  journeymen,  &c.  &c. : 

If  resident  within  five  miles  of  the  General  Post  Office, 

per  diem  ------ 

If  beyond  that  distance,  per  diem  -  -       - 

Master  tradesmen,  yeomen,  farmers,  <Src.  : 

If  resident  within  five  miles  of  the  General  Post  Office, 
per  diem  ------ 

If  resident  beyond  that  distance,  per  diem  -  -       - 

Auctioneers  and  accountants  : 

If  resident  within  five  miles  of  the  General  Post  Office, 
per  diem  -  .... 

If  resident  beyond  that  distance,  per  diem  -  -       - 

Professional  men,  including  notaries,  engineers,  and  sur- 
veyors, &c.  : 
If  resident  within  five  miles  of  the  General  Post  Office, 
per  diem  -  -  -  -  -  - 

If  resident  beyond  that  distance,  per  diem 
Clerk  to  attornies  or  others  : 

If  resident  within  five  miles  of  the  General  Post  Office, 
per  diem  -  -  -  -  -  -       - 

If  resident  beyond  that  distance,  per  diem 
Esquires,  bankers,  merchants,  and  gentlemen,  per  diem    - 


0  10 
0  15 


0  10 

1  1 
1     1 
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Contentious  Females  according  to  station  in  life  : 

L_  If  resident  within  five  miles  of  the  General  Post  Office, 

per  diem,  from      -  -  -  -  -       - 

If  resident  beyond  that  distance,  per  diem,  from 

Police  inspector  : 

If  resident  within  five  miles  of  the  General  Post  Office, 
per  diem  -  -  -  -  -  -       - 

If  resident  beyond  that  distance,  per  diem 
Police  constable : 

If  resident  within  five  miles  of  the  General  Post  Office, 
per  diem  -  -  -  -  -  - 

If  resident  beyond  that  distance,  per  diem 
The  travelling  expenses  of  witnesses  will  be  allowed  according 
to  the  sums  reasonably  and  actually  paid  ;  but  in  no  case 
will  there  be  an  allowance  for  such  expenses  of  more  than 
1*.  per  mile  one  way. 

Commissioners  of  the  Court. 

Commissioners  of  the  Court  for  administering  each  oath  to  each 

deponent  -  -  -  -  -  -       -     0     1     0 

Fur  martins'  each  exhil.it   -  -  -  -  -010 


£ 
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Absence  of  Executor  Administrator.    See  Administraiiont 

Abstract  of  Citation,  57. 
form  of,  58. 

Account, 

rendered  by  administrator  pendente  lite  by  receiver,  228. 
summons  td  exhibit  inventory  and  account,  62. 

Adjournment  of  Trial,  242. 

Administration, 

actions,  77,  78,  94,  145. 

decrees  of  administration  on  motions,  3. 

of  effects  of  bastards  to  solicitor  of  Treasury,  3. 

to  solicitor  of  Duchy  of  Lancaster,  3. 

to  solicitor  of  Duchy  of  Cornwall,  3. 

to  persons  having  an  inferior  title  to  grant,  3. 

to  creditor,  4. 

to  legatee,  4. 

to  next  of  kin  or  party  entitled  in  distribution,  4. 

to  residuary  legatee,  4. 

Limited  grants, 

ad  colligenda  bona,  12. 

during  lunacy  of  executor  or  administrator,  9. 

to  a  particular  subject,  9. 

to  a  trust  estate,  8. 

De  novo  grants,  8. 

on  presumption  of  death,  5. 

Grants  under  13rd  section  of  Prolate  Ad,  1857. .  .6. 

Temporary  grants,  10. 

Administration  Bond.    See  Bond. 

Administration  Ceterorum,  33. 

Administration  Cessate,  34. 

Administration  de  bonis  non,  32. 
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Administration  Pendente  Lite, 
nature  of,  218. 

to  a  party  in  the  suit,  221. 
to  a  disinterested  party,  221. 

to  nominee  of  creditor,  not  a  party  to  the  suit,  220. 
when  determined,  221. 

Administration, 

save  and  except,  33. 
with  will  annexed,  32 . 

Administrator  Pendente  Lite. 

how  he  administers  the  estate,  221. 
remuneration  of,  221. 
accounts  of,  228. 

Admit, 

notice  to,  249. 
form  of,  250. 

Advertisements  in  Newspapers,  57. 

Affidavits, 

rules  relating  to,  39. 

how  sworn,  in  England,  41. 

in  Ireland,  41. 

in  Scotland,  41. 

in  the  Isle  of  Man,  41. 

in  the  Channel  Islands,  41. 

in  foreign  parts,  42. 
evidence  by,  256. 

rules  as  to  preparation  of  in  contentious  business,  258,  259. 
rules  as  to  preparation  of  in  non-contentious  business,  39,  40. 

Allegations  requiring  specific  denial  in  reply,  182. 

Alterations  in  "Wills,  142 

presumption  of  law  as  to,  144. 
presumption  how  rebutted,  144. 

Amendment  of  Pleadings, 
before  trial,  187. 
at  the  trial,  188. 

Animus  Revocandi,  180. 

Appeal, 

to  the  Court  of  Appeal,  278. 

rules  as  to,  282 — 285. 

to  Divisional  Court  from  County  Court,  288. 

to  House  of  Lords,  289. 

rules  and  forms,  290 — 300. 

Appearances, 

to  citations,  51,  GO. 

to  warnings  to  caveats,  50,  51. 
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Appearances — continued. 

to  writs  of  summonses,  106. 

to  notice  of  writs  of  summons,  104. 

Appointment,  will  made  in  pursuance  of  power  of,  128. 

Apportionment  of  costs  between  real  and  personal  estate,  27-5. 

Attachment, 

for  contempt,  20. 
of  debts,  364. 

Bastards,  effects  of,  administration,  3. 

Blank,  probate  of  a,  143. 

Bond,  Administration, 
nature  of,  13. 
penalty  on,  14. 

assignment  of  to  be  put  in  suit  for  breach  of  condition,  64. 
reduction  of,  14. 
liability  of  surety  Limited,  15. 
sureties  dispensed  with,  14. 
substitute  allowed  to  execute,  15. 
by  receiver  of  real  estate  pending  suit,  223. 
affidavit  of  justification  of  sureties  to,  222. 
form  of,  225. 

British  Subjects, 

wills  of,  made  out  of  United  Kingdom,  133. 
wills  of,  made  in  United  Kingdom,  133,  134. 

Burden  of  proof,  125. 


Ceterorum  Grants,  33. 

Capacity,  testamentary,  145,  159 — 165. 

Cases  on  Motion, 
form  of,  30, 
practice  as  to,  38,  39. 
regulations  as  to,  30,  31. 

Caveats, 

definition  of,  46. 

form  of,  47. 

purposes  for  which  a  caveat  may  be  entered,  52. 

rules  as  to,  46,  47. 

warning  the  caveat,  48. 

form  of  warning  to,  48. 

service  of  warning,  48. 

form  of  affidavit  of  service  of  warning,  49. 
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Caveats — continued. 

rules  as  to  warnings,  40. 

appearance  to,  51. 

form  of  appearance  to,  4 1 . 

rules  as  to  entering  appearance  to,  50,  51. 

subduction  or  withdrawal  of,  50. 

Central  Office,  369. 

Certificate, 

of  service  of  citation,  o'.h 

of  special  service  of  citation  when  a  feme  coverte,    minor  or 

lunatic,  59. 
of  service  of  writ  of  summons,  100. 

Cessate  Grants,  34. 

Chambers, 

application  at,  in  non-contentious  business,  62 — 66. 
contentious  business,  312. 

CHANCERY,  administration  to  substantiate  proceedings  in,  10. 

Change  of  Parties  in  action  by  death,  &c,  305. 

Charging  Order,  366. 

Citation, 

ordinary  mode  of  service  of,  57. 

special  modes  of  service  of,  58,  59. 

appearances  to,  60. 

affidavit  of  search  and  non-appearance  to,  60. 

substitutional  service  of,  57. 

Citation  in  Contentious  Business, 

of  heirs  at  law  and  others  interested  in  realty,  113,  114. 

in  action  for  revocation  of  probate  or  administration,  85. 

affidavit  to  lead,  86. 

to  bring  in  administration,  form  of,  S7. 

to  bring  in  probate,  form  of,  86. 

indorsement  of,  service  of,  88. 

Citation  in  Non-Contentious  Business, 
definition  of,  54. 
affidavit  to  lead,  54. 
form  of  praecipe  for,  55. 
form  of  citation,  56. 
abstract  of  citation,  5S. 

Claim, 

indorsement  of,  95. 

statement  of,  in  probate  actions,  126,  127. 

in  administration  actions,  146. 

Codicil  not  necessarily  revoked  by  revocation  of  will,  179. 

C'OLLIGENDA,    AD   BONA,   ADMINISTRATION,  12. 
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Commencement  of  action,  85. 

Common  Form  Business,  definition  of,  2. 

Compromise, 

effect  of,  on  third  parties,  74. 
upon  what  parties  binding,  75. 

Concurrent  Jurisdiction,  69. 

Concurrent  Writs,  97. 

Conditional  revocation  of  will,  181. 

Consolidation  of  actions,  308. 

Contempt,  attachment  for,  19,  20. 

Contentious  Business,  definition  of,  3,  69. 

Contents  of  Will, 

mode  of  establishing,  where  will  lost,  <5,  140. 

on  motion,  5. 

in  action,  140,  141. 

form  of  statement  of  claim  of,  141. 

Copy  of  lost  will,  5,  141. 

Corporation,  service  of  writ  on,  mode  of,  100. 

Costs, 

apportionment  of,  between  real  and  personal  estate,  275. 

principles  of  determining  questions  of,  266 — 275. 

security  for,  276. 

appeals  to  House  of  Lords,  292. 

standing  order  as  to,  298. 

suitors  in  forma  pauperis,  liability  for,  275. 

taxation  of,  324. 

table  of,  328,  345,  420. 

Counter-claim,  how  stated,  123. 

County  Courts,  jurisdiction  of,  in  contentious  business,  244 — 247. 

Creditor,  administration  to,  4. 

Cross  Appeals  in  House  of  Lords,  299. 

Cross-examination, 

of  deponents  to  affidavits,  257. 
notice  of,  form  of,  257. 


Death., 

presumptive  proof  of,  5. 

practico  where  parties  have  disappeared,  37. 

practice  where  persons  lost  at  sea,  38. 
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Debtors  Act,  1869,  s.  5,  to  enforce  judgment  under,  20. 

Declaration  of  personal  estate,  form  of,  226. 

Decree  of  court  on  motion,  3 — 12. 

Deeds,  production  of,  enforced,  18. 

Default, 

of  appearance,  107. 

to  enter  cause  after  notice,  effect  of,  241. 

Defences  against  wills,  152 — 181. 

in  administration  actions,  Add.  xxvii. 

Defences  to  Actions  propounding  "Wills, 
undue  execution,  152,  153,  154. 
forgery,  152. 

absence  of  acknowledgment,  155,  156. 
requirements  as  to  presence  of  attesting  witnesses,  157. 
subscription  of  attesting  witnesses,  158,  159. 
incapacity,  160. 
idiotcy,  160. 
lunacy,  161. 

(a)  General  insanity,  161. 

(b)  Partial  insanity  or  delusions,  161 — 164. 

incapacity  from  old  age  or  illness,  165. 

incapacity  from  drunkenness,  165. 

undue  influence,  165 — 167. 

absence  of  knowledge  and  approval  of  contents,  167 — 
175. 
sham  will,  175. 
revocation  by  marriage,  175. 

revocation  by  subsequent  testamentary  paper,  175,  176. 
revocation  by  burning,  177. 
revocation  by  tearing,  178. 

where  there  are  two  inconsistent  wills  of  same  date,  or  un- 
dated, without  evidence  as  to  which  was  last  executed,  179. 
to  administration  actions,  Add.  xxvii. 

Defendant, 

distinct  from  intervener,  80. 

who  may  be  in  actions  in  solemn  form,  81,  84. 

Delivery  of  Pleading, 
how  effected,  122. 
to  parties,  122. 

Delusions,  162. 

Demurrers, 

rules  as  to,  190,  192. 

form  of,  190. 

entry  of,  for  argument,  191,  192. 

costs  of,  190—192. 

Dependent  relative  revocation,  181. 
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Devisees, 

made  parties  to  actions  in  respect  of  real  estate,  112,  113. 
allowed  to  intervene  in  respect  of  real  estate,  84 — 115. 

Difference  between  probate  in  common  and  in  solemn  form,  73. 

Different  kinds  of  actions,  77. 

Directions  incidental  to  appeals,  279. 

Disclosure  by  plaintiff's  solicitor  by  bis  autbority,  97. 

Discontinuance  of  contentious  proceedings,  Add.  xxvii. 

Discovery,  194. 

general  rules  of,  194,  195. 
exceptions  to  general  rule,  197. 
latitude  in  discovery  in  probate  actions,  195. 
rules  as  to,  under  Order  XXXI.,  198—207. 
documents  in  depositories  of  deceased,  196. 
of  later  will,  effect  of,  75. 
affidavit  of,  203. 

Discretion  of  Judge, 

as  to  granting  attachments,  22. 
as  to  mode  of  trial,  237. 

District  Eegistrars, 

when  not  to  issue  grants,  2. 

not  to  proceed  where  there  is  contention,  52. 

in  cases  of  doubt  or  difficulty  to  refer  to  principal  registrar,  38. 

transmission  of  original  papers  by,  for  motions,  38,  39. 

when  offices  of,  open,  371. 

Distringas,  366,  367. 

Domicile, 

of  leaseholds  by  persons  domiciled  abroad,  134. 
judge  to  decide  questions  of,  134. 

Domicile  Moveables, 

wills  of  British  subjects  domiciled  abroad,  134. 
by  foreigners  domiciled  abroad,  134. 

Draft  of  "Will  proved,  5,  141. 

Duplicate  "Wills,  180. 

Duress,  will  made  under,  165. 


Eccleslastical  Jurisdiction,  transfer  of,  to  Court  of  Probate, 
l,n. 

Effect, 

of  non-compliance  with  rules,  312. 
of  compromise  on  third  parties,  74. 
of  probate  or  letters  of  administration  in  other  courts,  71. 
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Enforcement  of  decrees  or  orders  for  payment  of  money,  modes 
of,  364. 

Entry, 

of  appearance  to  caveat,  49. 
form  of,  51. 
to  citation,  60. 

form  of,  51. 
to  writs  of  summons,  rules  as  to,  103 — 107. 

form  of,  104. 
form  of  notice  of,  105. 

form  of  memorandum  of  entry  of  appearance  limiting  de- 
fence, 106. 
of  caveat,  55. 

of  findings  of  fact  at  assizes,  242. 
of  judgment,  262. 

Erasure, 

in  -Kills,  practice  as  to,  143,  144. 
of  name  of  attesting  witness,  144. 

Evasive  Denial,  124. 

Evidence, 

by  affidavit,  256. 

generally,  mode  of  giving  evidence,  2CI5. 

declarations  of  testator  as  to  contents  of  lost  will,  256. 

Examination  of  Witnesses  before  Trial, 
under  an  order  of  court,  207. 
under  a  commission,  207. 

under  a  mandamus  to  India  or  the  Colonies,  208. 
under  a  requisition  to  a  foreign  court,  208. 

Exceptions  to  general  rules  of  discovery,  197. 

Exchange  of  printed  cases  in  House  of  Lords  appeals,  295.- 

Exclusive  Jurisdiction  of  Probate  Division,  67. 

Execution, 

of  wills,  127. 

requisites  for  under  the  "Wills  Acts,  132,  133. 

requisites  for  of  British  subjects  out  of  United  Kingdom, 

133. 
of  British  subjects  domiciled  abroad,  134. 
of  foreigners  domiciled  abroad,  134. 

See  also  Defences  to  Actions  for  Witts. 
writs  of,  when  may  issue,  349. 
of  writ  of  attachment,  27,  2s. 
fi.  fa.  and  elegit,  349. 
sequestration,  350. 
possession,  350. 
deliverv,  351. 
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EXEJTTTOR, 

when  passed  over  in  making  a  grant,  4. 

when  he  has  become  lunatic,  8. 

when  he  is  absent  from  the  kingdom,  10. 

when  entitled  to  propound  a  will,  82. 

when  entitled  to  oppose  a  will,  84. 

when  entitled  to  costs  in  probate  action,  if  successful  in  action, 
entitled  to  all  costs  out  of  estate  not  obtained  from  adver- 
sary, 264. 

if  will  lost  through  his  carelessness  not  allowed  full  costs,  205. 

when  unsuccessful  in  action  allowed  costs,  267. 

as  where  led  into  contest  by  the  state  of  deceased's  papers, 
allowed  costs,  266—272. 

where  validity  of  will  contested  on  doubtful  state  of  law, 
allowed  costs,  267. 

where  reasonable  doubts  as  to  testator's  testamentary  com- 
petency, allowed  costs,  267. 

on  same  footing  as  next  of  kin  as  to  costs,  269. 

when  will  not  be  condemned  in  costs,  273. 


Fees,  order  as  to  court  fees,  343. 

Felox,  wife  of  may  make  a  will,  131. 

Feme  Coverte, 

administration  to  nominee  of  feme  coverte,  7. 
power  to  make  a  will  of  personalty,  128 — 131. 
may  sue  by  next  friend,  117. 

by  leave  without  husband  or  next  friend,  117. 

Folios  to  be  marked,  326. 

Foot  Notes  of  parties  filing  affidavits,  326. 

Foreigner, 

administration  to  agent  of,  10. 
will  of,  how  to  be  executed,  132. 

to  pass  moveables,  134. 

to  pass  leaseholds,  134. 

Forgery  of  will,  152. 

Forma  Pauperis,  suits  in,  111,  112. 

Forms, 

Writ  of  attachment,  prrecipe  for,  23. 

"Writ  of  attachment,  24. 

"Writ,  sheriff's  return  of,  execution  of,  25. 

Order  for  warrant  to  issue  to  serjeant-at-arms,  26. 

Lord  Chancellor's  warrant  to  serjeant-at-arms,  26. 

Cases  for  motion,  32. 
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Forms — continued. 

Renunciation  of  probate  and  administration,  with  will  annexed, 
36. 

Caveat,  47. 

Caveat,  warning  to,  48. 

Caveat,  indorsement  on,  after  service  of,  48. 

Affidavit  of  service  of  warning  and  of  search  and  non-appear- 
ance, 49. 

Appearance  to  a  caveat  or  citation,  51. 

Citation,  praecipe  for,  55. 

Citation,  56. 

Citation,  abstract  of,  58. 

Citation,  affidavit  of  service  of,  59. 

Search  and  non-appearance,  60. 

Citation  to  bring  in  probate,  86. 

Citation  to  bring  in  probate,  indorsement  to  be  made  after 
service  of,  87. 

Citation  to  bring  in  administration,  87. 

indorsement  to  be  made  after  service  of,  88. 

"Writ  of  summons,  89. 

memorandum  to  be  subscribed  on  the  writ,  89. 

Writ  for  service  out  of  jurisdiction,  or  where  notice  in  lieu  of 
writ  is  to  be  given  out  of  the  jurisdiction,  90. 

Writ,  notice  of,  in  lieu  of  service  to  be  given  out  of  the  juris- 
diction, 91. 

Indorsement  of  claim,  93. 

Writ,  order  for  renewal  of,  99. 

Order  for  substituted  service,  101. 

Order  for  service  out  of  jurisdiction,  102. 

"Writ,  notice  of,  in  lieu  of  service  to  be  given  out  of  the  juris- 
diction, 103. 

Appearance,  entry  of,  104,  106. 

Appearance,  notice  of  entry  of,  105. 

Appearance,  entry  of,  limiting  defence,  108. 

Scripts,  affidavit  of,  110. 

Claim,  statement  of,  127. 

Claim,  statement  of,  in  an  administration  action,  146. 

Defence,  statement  of,  indorsement  on,  150. 

Defence,  statement  of,  151. 

Reply,  182. 

Summons,  184. 

Order  for  time,  185. 

Demurrer,  190. 

Demurrer,  memorandum  of  entry  of,  192. 

Order  for  delivery  of  interrogatories,  199. 

Interrogatories,  200. 

Interrogatories,  answer  to,  201. 

Order  for  affidavit  as  to  documents,  202. 

Affidavit  as  to  documents,  203. 

Notice  to  produce  documents,  204. 

Notice  to  inspect  documents,  205. 

Order  to  produce  documents  for  inspection,  206. 

Order  for  examination  of  witnesses  before  trial,  209. 

Order  for  commission  to  examine  witnesses,  210. 
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Forms — continued. 

Commission  to  examine  witness,  prcecipe  for,  213. 

Commission  to  examine  witness,  213. 

Oath,  witnesses',  216. 

Oath,  commissioner's,  216. 

Oath  interpreter's,  217. 

Oath,  clerk's,  217. 

Interrogatories  when  returned  by  commissioner,  217. 

Habeas  corpus  ad  testificandum,  217. 

Oath  of  administrator  pendente  lite  to  bad  grant,  221. 

Bond  to  be  executed  by  receiver  pending  suit,  223. 

Affidavit  of  justification  of  sureties,  225. 

Declaration  of  the  personal  estate  and  effects  of  a  testator  or 

an  intestate,  226. 
Inventory,  228. 
Praecipe  for  a  prohibition,  232. 
Prohibition,  233. 
Mandamus,  233. 
Setting  down  special  case,  235. 
Notice  of  trial,  240. 
Entry  of  action  for  trial,  241. 
Certificate  of  officer  after  trial  by  jury,  243. 
Notice  to  produce,  249. 
Notice  to  admit  documents,  250. 
Subpoena,  252. 

Subpoena  ad  testificandum  at  sittings  of  High  Court,  252. 
Subpoena  duces  tecum  at  sittings  of  High  Court,  253. 
Subpoena  ad  testificandum  at  assizes,  253. 
Subpoena  duces  tecum  at  assizes,  254. 
Notice  of  cross-examination  of  deponents  at  trial,  257. 
Judgment  on  motion  after  trial  of  issue,  263. 
Judgment  on  motion  generally,  263. 
Form  of  schedule,  291. 

Certificate  of  sufficiency  of  sureties,  &c,  301. 
Directions  for  binding  printed  cases  and  printed  copies  of  the 

appeal  for  the  use  of  the  law  lords,  301. 
Petition  for  extension  of  time  to  lodge  cases,  &c,  302. 
Form  of  notice  to  the  respondent  or  his  agent  with  regard  to 

the  application  of  the  appellant  for  repayment  of  the  sum 

of  200/'.  under  Standing  Order  No.  IV.,  302. 
Costs  relating  to  appeals  taxed  under  a  judgment  or  order  of 

the  house  and  Standing  Order  No.  X.,  304. 
Order  (general  form),  311. 
Order  to  amend,  314. 
Amended  summons,  314. 
Renewed  summons,  315. 
Affidavit  of  service  of  summons,  315. 
Order  dismissing  summons  (generally),  315. 
Order  for  arrest  (capias)  under  Debtors  Act,  316. 
Order  for  examination  touching  means,  316. 
( >rder  charging  stock — nisi,  316. 

<  )rder  charging  stock-  absolute,  317. 

<  'harging  order — solicitor's  costs,  317. 

<  )rder  ou  solicitor's  application  to  tax  bill  of  costs,  317. 

T.  GO 
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Forms — continued. 

Order  on  client's  application  to  tax  solicitor's  bill  of  costs,  318. 

Order  to  discharge  or  vary  on  application  by  third  party,  318. 

Order  to  dismiss  for  want  of  prosecution,  319. 

Order  to  try  action  in  county  court,  319. 

Garnishee  order  (attaching  debt),  319. 

Garnishee  order  (absolute),  320. 

Order  on  client's  appli cation  to  tax  solicitor's  bill  of  costs,  320. 

Habeas  corpus  ad  testificandum,  321. 

Order  for  committal  of  judgment  debtor,  321. 

Order  for  committal  of  judgment  debtor  on  non-payment  of 

instalment,  322. 
Order  for  payment  of  judgment  debt  by  instalment,  322. 
Order  for  examination  of  judgment  debtor,  323. 
Order  for  particulars  (general),  323. 
Order  for  time,  323. 

Form  of  certificate  for  paying  lower  scale  of  court  fees,  344. 
Writ  of  fieri  facias  on  order  for  costs,  351. 

fieri  facias,  352. 

elegit,  353. 

venditioni  exponas,  354. 

fieri  facias  de  bonis  occlesiasticis,  355. 

fieri  facias  to  the  archbishop  de  bonis  ecclesiasticis 
during  the  vacancy  of  a  bishop's  see,  356. 

sequestrari  facias  de  bonis  ecclesiasticis,  35G. 

possession,  357. 

delivery,  357. 

attachment,  358. 

sequestration,  358. 

Foundation, 

of  actions  in  Probate  Division,  77. 

of  title  to  be  party  to  probate  action,  80. 

Fraud, 

defence  of,  151,  174. 

costs  where  fraud  charged,  2G7. 

what  is  sufficient  allegation  of,  124. 


Grants.     See  Prolate;  Administration. 

Guardian,  administration  to  guardians  elected  by  minors,  7. 

Habeas  Corpus  ad  Testificandum,  217. 

Heir-at-Law, 

cited  to  sec  proceedings,  114. 

to  be  made  party  to  an  action,  112. 

practice  as  to,  113. 

may  intervene,  115. 

may  claim  to  have  issues  tried  by  jury,  23G. 


Hilary  Sittings,  370. 
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Husband, 

service  of  citation  against  a  wife  in  presence  of,  58. 
service  of  writ  of  summons  on,  when  wife  defendant,  99. 
when  a  married  woman  may  sue  without,  117. 

Immediate  Grants,  quasi  per  saltum,  7. 

Imprisonment,  not  a  satisfaction  for  debt,  21. 

Inconsistent  Pleading,  123. 

Incorporation,  in  wills  by  reference,  141,  142. 

Indorsement, 

of  name  of  solicitors  on  writ,  3G1. 
to  shew  representative  capacity,  93. 
of  solicitor's  address,  95. 
of  plaintiff's  address,  95. 

Infant, 

when  party  to  suit,  107. 
default  of  appearance,  107. 
may  sue  by  guardians,  117. 

Insane,  how  insane  persons  may  sue  or  defend,  120. 
Insanity,  161. 

Inspection  of  Documents, 

in  deceased's  depositories,  196. 
form  of  notice  of,  205. 
rules  as  to,  205,  207. 

Interest  Suits,  78. 

Interlocutory  Orders, 

interim  preservation  of  property,  230. 
injunction,  231. 

Interpretation  of  terms,  373,  375. 

Interrogatories, 
rules  as  to,  199. 
form  of,  200. 

Intervene,  porson  not  named  in  the  writ  may,  107. 

Intervener, 

who  may  be  an,  115. 

to  take  cause  as  he  finds  it,  116. 

Interveners, 

who  are,  NO,  Si. 

costs  ill',  Avhen  allowed,  271. 

when  disallowed,  275. 

g  c.  2 
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Inventory, 

form  of,  228. 

order  for,  on  summons,  63. 

Issue,  joinder  of,  124. 


Judge,  when  questions  ordered  to  be  tried  by,  236,  237,  243. 

Judgment, 

how  to  enforce,  20. 

for  one  or  more  defendants,  117. 

Jurisdiction, 

of  Court  of  Probate,  70,  71. 

of  Court  of  Probate  transferred,  1. 

service  of  writ  out  of,  90. 

notice  in  lieu  of  service,  91. 

indorsement  of  service  when  made,  92. 

essentials  of,  92,  95. 

amendment  of,  92. 

forms  of,  93. 

to  make  special  grants  of  administration,  10. 

of  judge  in  chambers,  21. 

Jury,  trial  by  judge  or  jury,  236,  237. 
Justification  of  Sureties,  affidavit  of,  225. 


Knowledge  and  Approval  of  Contents  of  Will, 

defence,  did  not  know  and  approve  of  contents,  152,  167,  175. 


Legatee, 

administration  to,  4. 

de  bonis  non  with  will  annexed,  9. 

may  propound  will  as  plaintiff,  82. 

may  be  defendant,  84. 

when  entitled  to  costs,  265 — 269. 

when  liable  for  costs,  269. 

when  left  to  pay  his  own  costs,  268,  273. 

Letters  of  Administration,  action  for  revocation  of,  147. 

Limited  Grant, 
practice  as  to,  9. 
limited  to  trust  estate,  8. 
limited  during  incapacity  of  personal  representative,  9. 

Lost  Will,  141. 

Lunatic, 

grant  of  administration  for  benefit  of,  7. 

grant  de  novo  where  an  executor  has  become,  S. 

service  of  citation  on,  59. 

how  they  may  sue  or  defend,  120. 
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Majority  of  Interests,  grant  according  to,  79. 

Mandamus,  231. 

Mariners'  Wills,  139. 

Mark,  execution  by  testator,  153. 

Married  Woman.     See  Feme  Coverte. 

Married  Women's  Property  Act,  128,  129. 

Military  Wills,  136. 

Mlnor,  service  of  citation  on,  58. 

Misjoinder,  118. 

Mode  of  Trial,  directions  as  to,  120. 

Money  paid  out  of  Registry, 
notice  required,  230. 
passing  accounts,  228. 

Motions, 

time  for  hearing,  30. 

cases  and  papers  for,  30. 

what  case  should  comprise,  30. 

instructions  for  framing  papers  for,  30. 

fomi  of  case  for,  30. 

terms  in  which  Court  should  be  moved,  31,  32,  33. 

notice  of,  34. 

for  judgment,  260. 

Motions  in  Contentious  Business,  309. 
rules  as  to,  309,  310. 

New  Trials,  279,  2S1. 

grounds  for  moving  for,  280. 
time  for  moving  for  rule  nisi,  280. 

Next  of  Kln,  grant  to,  as  interested  in  residue,  3. 

Non-compliance  with  rules,  effect  of,  312. 

Notes  of  Evidence  in  new  trial,  285. 

Notice, 

to  admit,  24  S. 

form  of,  250. 
of  admission  of  case  and  pleadings,  249. 
of  motion  in  non-contentious  business,  34,  35. 

in  contentious  business,  309,  310. 
to  produce,  248. 

form  of,  249. 
of  producing  probate  in  lieu  of  original  will,  255. 
renewal  of,  368. 
withdrawal  of,  368. 
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Notice — continued. 
of  trial,  240,  241. 
when  it  is  material  to  allege,  124. 

Notices,  310. 

Obliterations  ra  Wills,  142. 

Office  Hours,  372. 

Onus  rROBANDi,  •when  insanity  once  established,  164. 

Oral  Evidence,  255. 

Order, 

for  examination  of  witness,  208. 
form  of,  209. 

Orders  made  at  Chambers, 
forms  of,  314—323. 
power  of  court  to  enforce,  19. 
by  or  against  persons  not  parties  to  an  action,  28. 

Passing  Accounts,  228. 

Penalty,  reduction  of,  in  bond,  13. 

Plaintiff, 

when  he  fails  to  appear,  242. 
who  may  be  joined  as,  81. 
married  woman  may  be,  117. 
infant  may  be,  117. 

Pleading, 

pleas  in  abatement  abolished,  123. 

general  rules  as  to,  121 — 125. 

counter-claim,  123. 

what  facts  must  be  pleaded,  123. 

inconsistent  pleadings,  123. 

evasive  denial,  124. 

contents  of  document,  124. 

malice,  fraud,  or  other  mental  state,  124. 

ordinary  form  of  statement  of  claim,  127. 

special  facts  to  be  pleaded,  124. 

in  the  case  of  a  will  of  a  feme  coverte,  127 — 131. 

Pleadings, 

special  averments  where  testator  died  domiciled  abroad,  135. 
special  averments  in  propounding  a  lost  will,  141. 
special  averments  in  propounding  a  will  with  erasure,  oblitera- 
tions or  interlineations,  145. 
ordinary  form  of  statement  of  defence,  151,  152. 
where  forgery  is  alleged,  152. 
a  sham  will,  175. 
revocation  by  marriage,  175. 
by  subsequent  testamentary  paper,  175,  176. 
by  burning,  177. 
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Pleadings — contin  ued. 
by  tearing,  177. 

by  otherwise  destroying,  178,  179. 
reply,  form,  of,  1S2. 
revival  of  revoked  will,  183. 

Poundage  Fees,  362. 

Practice,  sources  of,  in  Probate  Division,  76. 

Praecipe  for  order  for  commission,  213. 

Prerogative  Court, 

practice  in  non-contentious  business  retained  partially,  2. 
practice  in  contentious  business,  bow  far  retained,  109. 

Presence  of  attesting  witnesses  at  execution  of  will,  157. 

Preservation  of  Property,  order  for,  230. 

Presumption  as  to  revocation  of  will,  180. 

Presumption  oe  Death,  5. 
practice  in  cases  of,  37,  38. 
praecipe  for  citation,  form  of,  55. 

Printing, 

of  pleadings,  122. 

printed  case  in  appeals  to  House  of  Lords,  294,  295. 

Privileged  Communications,  197. 

Privileged  Wills,  135 — 139. 

Probate  Actions, 

definition  of,  69 — 71. 
rules  as  to,  118. 

Probate  in  Common  Form, 
wbat  is,  72. 
bow  obtained,  72. 
effect  of,  73—75. 

Probate  in  Solemn  Form, 
requirements  for,  72. 
effect  of,  74. 

Probate  Division, 

jurisdiction  of,  67,  68,  69,  71. 

functions  of,  67. 

decisions,  bow  far  conclusive,  6S. 

Probate  Limited, 

to  particular  estate  of  a  will  of  feme  coverte,  33. 
until  a  lost  will  found,  32. 
limited  grants,  8—13,  33,  34. 
cessate  grants,  34. 
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Peobate, 

revocation  of,  79. 
of  a  lost  will,  5. 

Ebodectiox,  compulsory  production   of  testamentary  papers  by 
subpoena,  16. 

Eeoof  of  Wills  in  solemn  form,  73. 

Peopeety,  subject  to  probate,  must  be  in  England,  68. 

Pro  Rata,  bond  to  pay,  52. 

Eeotectiox  Oedee,  effect  of,  130. 

Peovixg  Will,  what  is,  71. 


Eealty, 

persons  interested  in,   when  to  bo  made  parties  to  probate 

actions,  112. 
practice  as  to,  113. 
■when  bound  by  probate,  114. 

Eeceiveb  of  Eeal  Estate, 
appointment  of,  218,  219. 
mode  of  appointment,  219. 
security  required,  222. 
remuneration  to,  221. 
accounts  of,  228. 

Eecoet>,  withdrawal  of,  Add.  xxviii. 

Eefebexce, 

incorporation  of  papers  by,  141,  142. 

parol  evidence  admissible  in  support  of,  142. 

Eegisteae,  Disteict,  when  not  allowed  to  issue  grants,  2. 

Eegisteae,  Peixcipal,  when  not  allowed  to  issue  grants,  2. 

Eeheaeixg  of  a  cause,  282. 

Bexuxciatiox  of  Peobate  and  Admixisteation, 
form  of,  36. 

of  executor  when  right  ceases,  83. 
effect  of,  4. 

Eeply,  182. 

Eesiduaey  Eegatee  may  propound  wiU,  82. 

Eetuex  of  execution  of  writ  of  attachment  by  sheriff,  25. 

Eevocatiox, 

action  for  revocation  of  probate,  79. 

for  revocation  of  administration,  79. 
grant  to  be  called  in  by  citation,  79. 
action  for  revocation  of  letters  of  administration,  79. 
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EE VOCATION  OF  GRANT, 

where  one  of  executors  lunatic,  8. 

of  temporary  grant  issued  under  38  Geo.  III.  c.  87. ..11,  12. 

where  grant  obtained  on  erroneous  suggestion,  13. 

Revocation  of  Will, 

by  marriage  of  testator,  175. 

by  subsequent  testamentary  paper,  175,  176. 

by  burning,  177. 

by  tearing,  177,  178. 

by  otherwise  destroying,  179. 

Save  and  Except,  grants  of,  33. 

Scripts, 

what  constitutes,  110. 
affidavit  of,  when  to  be  filed,  109. 
form  of  affidavit  of,  110. 
inspection  of,  111. 
pencil  writing,  111. 

plaintiff  not  compelled  to  deliver  statement  of  claim  until  eight 
days  after  filing  of  defendant's  affidavit  as  to  scripts,  111. 

Seamen  or  Sailors'  Wills,  135 — 139. 

Security  for  Costs,  276. 

Sequestration, 
'  writ  of,  350. 
form  of,  356. 

Service, 

of  order  for  attachment,  207. 
of  citation.     See  Citation. 
of  writ  of  summons,  99. 

personal — substituted — agreement  to  accept,  99. 

on  substituting  a  party  as  plaintiff  or  defendant,  118. 
out  of  jurisdiction,  101. 
of  writ.     See  Writ. 

Setting  Down, 

action  for  trial,  241. 

appeal  for  hearing  in  House  of  Lords,  295. 

Seven  Years,  presumption  of  death  after  disappearance  for,  5. 

Seventy-third  section  of  Court  of  Probate  Act,  1857,  practice  as 
to  grants  under,  6 — 8. 

Sham  Will,  175. 

Soldiers'  Wills,  135—138. 

Solicitor,  liability  of,  65. 

Solicitor's  Charges,  327. 

Sources  of  Practice.    See  Practice. 
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Special  Cases,  231. 

Statement, 

of  claim,  27,  146. 

of  defence,  144,  Add.  xxvii. 

Statutes, 

20  &  21  Vict.  c.  77 — Court  of  Probate  Act,  1857. 
s.  24.  (Powers  to  examine  ■witness),  18. 

25.  (Powers  of  the  court  to  enforce  orders),  19. 

26.  (Order  to  produce  any  instrument  purporting  to  be 

testamentary),  17. 

27.  (Registrar,  &c.  to  have  power  to   administer  oaths. 

Power    to    appoint    commissioners   to    administer 

oaths),  42. 
29.  (Practice  of  Court  of  Probate),  77. 
35.  (Heir  at  law  may  have  questions  of  fact  tried  by  a 

jury),  236,  referred  to,  237. 
39.  (Appeal  to  the  House  of  Lords),  237,  287. 
48.  (District  registrars  not  to  make  grants  where  there  is 

contention,  &c),  53. 

55.  (Registrar  of  county  court  to  transmit  certificate  of 

decree  for  grant  of  probate  or  revocation  of  pro- 
bate), 246. 

56.  (Judge  of  the  county  court  to  decide  causes  and  enforco 

judgment  as  in  other  cases),  244. 

57.  (Affidavit  of  the  facts  giving  the  county  court  juris- 

diction to  be  conclusive  unless  disproved  while  the 
matter  is  pending),  244,  247. 

58.  (As  to  appeals  from  county  court),  247. 

59.  (Not  obligatory  to  apply  for  probate,  &c.  to  district 

registries  or  county  court,  but  application  may  in 
every  case  be  made  to  Court  of  Probate.  Amended 
by  Court  of  Probate  Act,  1S58,  88.  12  and  20),  247. 

61.  (Where  a  will  affecting  real  estate  is  jjroved  in  solemn 

form,  or  is  the  subject  of  a  contentious  proceeding, 
the  heir  and  persons  interested  in  the  real  estate 
to  be  cited),  112,  referred  to,  84,  112,  115,  and  274. 

62.  (Where  the  will  is  proved  in  solemn  form  or  its  validity 

otherwise  decided  on,  the  decree  of  the  court  to  be 
binding  on  the  persons  interested  in  the  real  estate), 
75. 

63.  (Heir  in  certain  cases  not  to  be  cited,  and  where  not 

cited  not  to  be  affected  by  probate),  112,  and  referred 
to,  84,  112. 

64.  (Probate  or  office  copy  to  be  evidence  of  the  will  in 

suits  concerning  real  estate,  save  where  the  validity 
of  the  will  is  put  in  issue),  256. 

70.  (Administration  pendente  lite.     Amended  by  Court  of 

Probate  Act,  1858,  s.  22),  218. 

71.  (Receiver  of  real  estate  pendente  lite.     Amended,  by 

Court  of  Probate  Act,  1858,  s.  21),  219. 

72.  (Remuneration   to   administrators  pendente   lite   and 

receiver),  221. 
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Statutes — continued. 

20  &  21  Vict.  c.  77 — Court  or  Probate  Act,  1857 — continued. 
8.  73.  (Power  as  to  appointment  of  administrator),  6,  referred 

to  84. 

74.  (38  Geo.  3,  c.  87,  extended  to  administrators),  11. 

75.  (After  grant  of  administration  no  person  to  have  power 

to  sue  as  an  executor),  12. 

77.  (Payment  under  revoked  probates  or  administration  to 

be  valid),  73. 

78.  (Persons,  &c.  making  payments  upon  probates  granted 

for  estate  of  deceased  person  to  be  indemnified),  74. 

79.  (Bights  of  an  executor  renouncing  probate  to  cease  as 

if  he  had  not  been  named  in  the  will),  4. 

81.  (Persons  to  whom  grant  of  administrations  shall  be 

committed  shall  give  bond),  13. 

82.  (Penalty  on  bond),  13. 

S3.  (Power  of  court  to  assign  bond),  63. 

21  &  22  Vict.  c.  95 — Court  of  Probate  Act,  1858. 

s.  10.  (Where  personalty  is  under  2001. ,  county  court  to  have 
jurisdiction),  248. 

11.  (Sect.  54  of  20  &  21  Vict.  c.  77  repealed),  248. 

12.  (Sect.  59  of  20  &  21  Vict.  c.  77  to  apply  to  applications 

for  revocation  of  grants),  248. 

15.  (Bonds  given  before  January  11th,  1858,  to  remain  in 

force),  63. 

16.  (An  executor  not  acting  or  not  appearing  to  a  citation 

to  be  treated  as  if  he  had  renounced),  4. 

18.  (Provisions  of  38  Geo.  3,  c.  87,    and   20  &  21  Vict. 

c.    77,    extended  to   all    cases  of    executors    and 

administrators),  11. 
23.  (Begistrar  may  issue  subpoenas  to  produce  papers,  &c), 

15. 
30.  (Commissioners  may  be  appointed  in  the  Isle  of  Man, 

&c),  43. 
32.  (Affidavits,  before  whom  to  be  sworn),  44. 
36  &  37  Vict.  c.  66— The  Supreme   Court  of  Judicature 

Act,  1873. 
s.  24  sub-sects.  6  and  7.  (Further  jurisdiction  of  Probate 

Court),  69. 
36.  (Power  of  transfer),  308. 

49.  (Appeals  by  leave  of  judge  or  court),  286. 

50.  (Appeals  by  leave  of  judge  or  Court  of  Appeal),  286. 
52.  (Directions  incidental  to  appeals  may  be  given  by  a 

single  judge  of  the  Court  of  Appeal),  279. 
100.  (Interpretation  of  terms),  80,  373. 
38  &  39  Vict.  c.  77— The  Supreme  Court  of  Judicature  Act, 
1875. 
s.  4.  (Directions  incidental  to  appeals),  279. 
sub-s.  2  of  s.  11  (Power  of  transfer),  308. 
s.  12.  (Appeals  from  a  final  decree  to  be  heard  before  three 
judges  at  least.     Appeals  from  interlocutory  orders 
to  be  heard  before  two  judges  at  least),  279. 

19.  (Appeals  from  the  High  Court),  279. 
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Statutes. 

31  Edw.  1,  c.  11. ..67. 
11  Hen.  7,  c  12.. .111. 
21  Hen.  8,  c.  5.. .67. 

23  Hen.  8,  c.  15... 111. 

29  Car.  2,  c.  3,  s.  23.. .135. 

13  Geo.  3,  c.  63,  ss.  40.  44. ..208. 

38  Geo.  3,  c.  87,  s.  1...10. 

1  Will.  4,  c.  22,  s.  1...20S. 

3  &  4  Will.  4,  c.  27.. .73. 

1  Vict.  c.  26  (Wills  Act,  1837),  179,  and  in  extenso,  377. 

s.  9.. .132. 

s.  11. ..139. 

s.  18..  .175. 

s.  20.. .176,  179. 

s.  21. ..142. 

s.  22.. .183. 
1  &  2  Vict.  c.  110,  ss.  14,  15... 366. 
3  &  4  Yict.  c.  82,  s.  1...366. 
5  Vict.  c.  5,  s.  5... 367. 

15  &  16  Vict.  c.  24,  s.  1  (Lord  St.  Leonards'  Wills  Amendment 
Act),  132,  133,  154,  and  in  extenso, 
386. 
s.  42.. .118. 

20  &  21  Yict.  c.  85,  s.  21. ..130. 

s.  25...  130. 

21  &  22  Yict.  c.  95,  s.  16...83. 

22  &  23  Vict.  c.  35,  s.  29. ..65. 

24  &  25  Yict.  c.  114,  s.  1    (Lord  Ivingsdowns  Testamentary 
Domicile  Act),  133,  and  in  extenso,  388. 

33  &  34  Yict.  c.  93,  s.  1  (The  Married  Women's  Property  Act, 
1870),  128,  and  in  extenso,  389. 

36  &  37  Yict.  c.  66,  ss.  33,  34...  1. 

37  &  38  Yict.  c.  50  (Married  Women's  Property  Amendment 

Act,  1874),  and  in  extenso,  393. 

38  &  39  Vict.  c.  77...1. 
41  &  42  Yict.  c.  54... 22. 
Debtors  Act,  1869,  s.  5.. .29. 

Appellate  Jurisdiction  Act,  1876,  s.  20.. .287,  289,  290. 

Stocks  or  Shares,  charging  orders  on,  366. 

Subpoenas,  forms  of,  252. 

Subscription  of  attesting  witnesses,  157. 

Substituted  Service, 
of  citation,  57,  58. 
of  writ  of  summons,  101. 

Substitution  of  another  plaintiff  or  defendant,  1S6. 
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Summonses, 

practice  as  to,  62. 

rules  as  to,  in  non-contentious  or  contentious  business,  65. 

application  at  chambers,  312. 

forms  of,  314. 

Sureties  to  Administration, 

dispensed  with  by  order  of  court  on  motion,  13. 
liability  of,  limited  by  order  of  court  on  motion,  13. 


Taxation  of  Costs, 

regulations  as  to  costs,  327. 

table  of  fees  of  costs,  328. 

special  allowances  and  general  provisions  as  to  costs,  338 — 343. 

order  as  to  court  fees,  343,  344. 

table  of  court  fees,  345 — 348. 

rules  as  to  summons  for,  65,  66,  312,  313. 

Testamentary  Papers, 

production  of  enforced,  15. 

inspection  of,  111. 

subpoena  to  bring  in,  16. 

appearance  to  subpoena,  16. 

order  for  production  of,  17. 

order  for  examination  as  to  knowledge  of,  18. 

Testator's  Domicile,  133,  134,  135. 

Testator's  Knowledge  of  Contents  of  Will, 
evidence  of,  required,  167. 
law  as  to,  167 — 175. 

costs  where  defendant  gives  notice  that  he  only  intends  to 
cross-examine,  273. 

Time, 

orders  as  to,  310,  311. 

power  of  judge  or  court  to  enlarge  or  adjudge  the  time  for  de- 
livery of  pleadings,  &c,  311. 

Transfer  of  Actions  from  one  division  to  another  division  of  the 
High  Court,  307,  308. 

Trial,  Modes  of, 
special  cases,  234. 
court  or  jury,  235,  238. 
place  of,  238. 
notice  of,  240. 

setting  down  action  for  trial,  241. 
new,  application  for,  279,  281. 
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Uncontested  Action,  proof  of  will  in  solemn  form  in,  72. 
Urgency,  grants  in  case  of,  8. 


Warning  to  Caveat,  47. 
form  of  warning,  48. 
service  of,  48. 

"Wife.     See  Feme  Coverte — Married  Woman. 

Will, 

lost,  5. 

by  whom  to  be  propounded,  72. 

later  discovery  of,  75. 

when  entitled  to  probate,  77. 

who  is  entitled  to  put  executors  in  proof  of,  81. 

who  are  entitled  to  prove  in  solemn  form,  82. 

prior  will,  82. 

parties  who  may  prove  in  solemn  form,  82. 

form  of  execution,  132. 

requirements  for,  made  before  1  Vict.  c.  26. .  133. 

of  British  subject,  made  out  of  United  Kingdom,  133. 

made  in  United  Kingdom  by  British  subjects  domiciled  abroad, 

134. 
disposing  of  moveable  estate  by  person  domiciled  abroad,  134. 
passed  leasehold  made  by  persons  domiciled  abroad,  134. 
privileged  wills  of  soldiers  and  seamen,  135. 
draft  of  will  proved,  141. 
copy  of,  proved,  141. 
contents  of ,  proved,  141. 
in  testator's  custody  not  forthcoming,  179. 
inconsistent  wills,  179. 

Witness, 

attesting,  154,  157. 

form  of  commission  to  examine,  213. 

mandamus  to  examine,  208. 

order  for  commission  to  examine,  213. 
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Stephen's  New  Commentaries.— 8th  Edition. 

In  4  vols.     8vo.     41.  4s.  cloth. 

Mr.  SEE JE ANT  STEPHEN'S  NEW  COMMENTABLES  on 
the  LAWS  OF  ENGLAND,  partly  founded  on  Blackstone.  By  James 
Stephen,  Esq.,  LL.D.,  Judge  of  County  Courts.  The  Eighth  Edition. 
Prepared  for  the  Press  by  Henry  St.  James  Stephen,  of  the  Middle  Temple, 
Barrister-at-Law.  1880 

*$*  This  Work  is  set  for  the  Intermediate  Examinations  for  Solicitors  for 
1880  and  1881. 


"Dr.  James  Stephen  has  just  brought 
out  the  eighth  e  ition  of  Mr.  Serjeant 
Stephen's  Commentaries  on  the  Laws  of 
England  (founded  on  Blackstone) .  This 
edition  deserves  more  attention  than 
previous  editions,  for  the  reason  that  it 
has  been  revised  with  a  view  to  giving 
full  effect  to  the  alterations  in  our  law 
and  practice  introduced  by  the  Judicature 
Acts,  and  with  the  design  of  giving  a 
more  scientific  classification  of  crimes, 
so  as  to  bring  the  last  book  into  harmony 
with  the  general  structure  of  the  proposed 
Criminal  Code.  Dr.  Stephen  has  been 
assisted  in  his  work  by  his  son,  Mr.  Henry 
St.  James  Stephen.  Prom  our  examina- 
tion of  the  work  (facilitated  by  the  adop- 
tion of  the  American  plan  of  cutting  the 
leaves  in  the  binding),  we  believe  it  will 
be  found  to  be  one  of  the  most  valuable 
text  books  which  we  possess,  not  only  as 
to  the  general  law,  but  as  to  the  new 


system  which  has  grown  under  the  Judi- 
cature Acts." — Law  Times. 

"  It  is  quite  unnecessary  for  us  to  re- 
iterate the  praises  we  have,  on  many 
former  occasions,  bestowed  upon  this 
excellent  work.  A  new  edition  has  been 
rendered  necessary,  both  by  reason  of 
the  last  edition  having  been  exhausted, 
and  of  the  recent  changes  in  the  law 
effected  by  the  operation  of  the  Judica- 
ture Acts ;  and  Dr.  Stephen  has  not 
shirked  the  labour  required.  The  last 
edition  was  published  in  the  year  1874  ; 
and,  although  the  changes  then  intended 
to  be  introduced  by  the  Judicature  Act 
of  1873  were  embodied  in  it,  yet  the 
subsequent  Judicature  Acts  and  new 
rules  of  procedure,  supplemented  by 
judicial  decisions  upon  them,  have  made 
Dr.  Stephen's  task  of  revision  no  light 
one." — Law  Journal. 


Mozley  and  Whiteley's  Concise  Law  Dictionary. 

In  1  vol.  8vo.  20s.  cloth,  25s.  brown  calf. 

A  CONCISE  LAW  DICTION AKY,  containing  Short  and  Simple 
Definitions  of  the  Terms  used  in  the  Law.  By  Herbert  Newman  Mozley,  M.A., 
Fellow  of  King's  College,  Cambridge,  and  of  Lincoln's  Inn,  Esq.,  and  George 
Ceispe  Whiteley,  M.  A.  Cantab. ,  of  the  Middle  Temple,  Esq. ,  Barristers-at-Law. 

1870 


' '  This  book  is  a  great  deal  more  modest 
in  its  aims  than  the  law  dictionary  we 
received  a  little  while  ago.  Its  main 
object  is  to  explain  briefly  legal  terms 
both  ancient  and  modem.  In  many 
cases,  however,  the  authors  have  added  a 
concise  statement  of  the  law.  But  as  the 
work  is  intended  both  for  lawyers  and 
the  public  at  large,  it  does  not  profess  to 
give  more  than  an  outline  of  the  doctrines 
referred  to  under  the  several  headings. 
Having  regard  to  this  design,  we  think 
the  work  is  well  and  can  fully  executed. 
It  is  exceedingly  complete."-  Solii  ■/<>,..' 
Journal. 

"This  book  contains  a  large  mass  of 
information    more    or    less    useful.      A 


considerable  amount  both  of  labour  and 
learning  lias  evidently  been  expended 
upon  it,  and  to  the  general  public  it  may 
be  recommended  as  a  reliable  and  useful 
guide.  Law  students  desirous  of  cram- 
ming will  also  find  it  acceptable." — Law 
I 

"The  authors  of  the  above  work  do 
not  profess  to  address  themselves  solely 
to  tho  members  of  the  legal  profession  ; 
their  object  has  been  to  produce  a  book 
which  shall  also  be  useful  to  the  general 
public  by  giving  clear  yet  concise  ex- 
planations of  the  legal  terms  and  phrases 
in  past  and  present  use,  and  we  think  they 
have  satisfactorily  performed  their  task." 
— Justice  of  the  Peace. 
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Tiulor's  Leading  Cases  on  Eeal  Property,  &c. — 3rd  Ed. 

In  one  thick  volume,  royal  8vo.  21.  12s.  6^.  cloth. 

A  SELECTION  OF  LEADING  CASES  ON  THE  LAW 
RELATING  TO  EEAL  PROPERTY,  Conveyancing,  and  the  Construction 
of  Wills  and  Deeds ;  with  Notes.  Third  Edition.  By  Owen  Davies  Tudoe, 
Esq.,  of  the  Middle  Temple,  Barrister-at-Law,  Author  of  "A  Selection  of 
Leading  Cases  in  Equity."  1879 


"  The  second  edition  is  now  before  us, 
and  we  are  able  to  say  that  the  same  ex- 
tensive knowledge  and  the  same  laborious 
industry  as  have  been  exhibited  by  Mr. 
Tudor  on  former  occasions  characterize 
this  later  production  of  his  legal  author- 
ship ;  and  it  is  enough  at  this  moment  to 
reiterate  an  opinion  that  Mr.  Tudor  has 
well  maintained  the  high  legal  reputation 
which  his  standard  works  have  achieved 
in  all  countries  where  the  English  lan- 
guage is  spoken,  and  the  decisions  of  our 
Courts  are  quoted." — Law  Magazine  and 
Review  on  2nd  edit. 

' '  To  Mr.  Tudor' s  treatment  of  all  these 
subjects,  so  complicated  and  so  varied,  we 
accord  our  entire  commendation.  There 
are  no  omissions  of  any  important  cases 
relative  to  the  various  branches  of  the 
law  comprised  in  the  work,  nor  are  there 


any  omissions  or  defects  in  his  statement 
of  the  law  itself  applicable  to  the  cases 
discussed  by  him.  We  cordially  recom- 
mend the  work  to  the  practitioner  and 
the  student  alike,  but  especially  to  the 
former." — Solicitors'  Journal  oii2n(\.e<lit. 
"This  and  the  other  volumes  of  Mr. 
Tudor  are  almost  a  law  library  in  them- 
selves, andweare  satisfied  that  the  student 
would  learn  more  law  from  the  careful 
reading  of  them  than  he  would  acquire 
from  double  the  time  given  to  the  elabo- 
rate treatises  which  learned  professors 
recommend  the  student  to  peruse,  with 
entire  forgetf ulness  that  time  and  brains 
are  limited,  and  that  to  do  what  they 
advise  would  be  the  work  of  a  life.  No 
law  library  should  be  without  this  most 
useful  book." — Law  Times  on  2nd  edit. 


Sir  T.  Erskine  May's  Parliamentary  Practice. 

Eighth  Edition.     In  One  very  thick  volume,  Svo.     21.  2s.  cloth. 

A  TREATISE  on  the  LAW,  PRIVILEGES,  PROCEEDINGS 
and  USAGE  OP  PARLIAMENT.  By  Sir  Thomas  Eesktne  May,  D.C.L., 
K.C.B.,  Clerk  of  the  House  of  Commons  and  Bencher  of  the  Middle  Temple. 
Eighth  Edition,  Revised  and  Enlarged.  1879 

Contents:  Book  I.  Constitution,  Powers  and  Privileges  of  Parliament.  Book  II. 
Practice  and  Proceedings  in  Parliament.  Book  III.  The  Manner  of  Passing 
Private  Bills,  with  the  Standing  Orders  in  both  Houses,  and  the  most  recent 

Precedents. 


' '  A  work,  which  has  risen  from  the 
position  of  a  text-book  into  that  of  an 
authority,  would  seem  to  a  considerable 
extent  to  have  passed  out  of  the  range  of 
criticism.  It  is  quite  unnecessary  to 
point  out  the  excellent  arrangement,  ac- 
curacy and  completeness  which  long  ago 
rendered  Sir  T.  E.  May's  treatise  the 
standard  work  on  the  law  of  Parliament. 
Not  only  are  points  of  Parliamentary 
law  discussed  or  decided  since  the  publi- 
cation of  the  last  edition  duly  noticed  in 
their  places,  but  the  matter  thus  added 
is  well  digested,  tersely  presented  and 
carefully  interwoven  with  the  text." — 
Solicitors'  Journal. 


"  Fifty  pages  of  new  matter  have  been 
added  by  Sir  Thomas  May  in  his  seventh 
edition,  thus  comprising  every  alteration 
in  the  law  and  practice  of  Parliament, 
and  all  material  precedents  relating  to 
public  and  private  business  since  the 
publication  of  the  sixth  edition.  We 
need  make  no  comment  upon  the  value 
of  the  work.  It  is  an  accepted  authority 
and  is  undeniably  the  law  of  Parliament. 
It  has  been  brought  up  to  the  latest  date, 
and  should  be  in  the  hands  of  every  one 
engaged  in  Parliamentary  life,  whether 
as  a  lawyer  or  as  a  senator." — Law  '1 
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Fisher's  Law  of  Mortgage.— 3rd  Edition. 

2  vols,  royal  8vo.  60s.  cloth,  72s.  calf. 

THE  LAW  OF  MORTGAGE  AND  OTHEE  SECURITIES 
UPON  PROPERTY.  By  William  Richaed  Eishee,  of  Lincoln's  Inn,  Esq., 
Barrister- at -Law.  1876 

"  This  work  has  built  up  for  itself,  in 
the  experienced  opinion  of  the  profession, 
a  very  high  reputation  for  carefulness, 
accuracy  and  lucidity.  This  reputation 
is  fully  maintained  in  the  present  edition. 
The  law  of  securities  upon  property  is 
confessedly  intricate,  and  probably,  as 
the  author  justly  observes,  embraces  a 
greater  variety  of  learning  than  any  other 
single  branch  of  the  English  law.  At  the 
same  time  an  accurate  knowledge  of  it  is 
essential  to  eveiy  practising  barrister,  and 
of  daily  requirement  among  solicitors. 
To  all  such  we  can  confidently  recommend 
Mr.  Fisher's  work,  which  will,  moreover, 
prove  most  useful  reading  for  the  student, 
both  as  a  storehouse  of  information  and 
an  intellectual  exercise."  Law  Magazine. 

"Those  who  are  familiar  with  the 
work  know  that  it  is  never  prolix,  that  it 
is  accurate  and  complete :  and  we  think 
that  the  present  edition  will  not  diminish 
its  reputation  in  these  respects.  On  sub- 
jects upon  which  we  have  examined  it  we 
have  found  the  cases  diligently  collected 
and  carefully  stated,  and  the  effect  of 
the  new  legislation  very  concisely  given. 
The  various  points  upon  which  the  Judi- 
cature Act  has  a  bearing  on  Mr.  Fisher's 
subject  are  very  well  annotated ;  and  not 
only  on  this  subject,  but  as  the  general 
result  of  an  examination  of  this  edition, 
we  can  say  that  it  contains  evidence  of  un- 
remitting care  and  industry." — Solicitors7 
Journal. 


' '  His  work  has  long  been  known  as  the 
standard  work  on  the  law  of  mortgages, 
and  he  has  now  published  his  third 
edition.  The  object  and  scope  of  his 
work  is  probably  familiar  to  most  of  our 
readers.  It  is,  as  the  author  himself  says, 
'  to  explain  the  nature  of  the  different 
kinds  of  securities,  the  rights  and  equities 
which  they  create,  and  the  manner  of  and 
circumstances  attending  their  discharge.' 
The  earlier  parts  of  the  work  have  been 
recast  and  now  appear  in  the  language 
and  arrangement  used  in  the  completed 
part  of  the  '  Digest  of  the  Law  of  Mort- 
gage and  Lien,'  which  Mr.  Fisher  de- 
signed and  executed  for  the  Digest  Com- 
mission. This  system  of  classification, 
by  adoption  of  comprehensive  and  for- 
mally stated  propositions,  is  the  right 
mode  of  framing  a  work  of  this  nature, 
and  the  present  edition  of  Mr.  Fisher's 
work  is,  without  doubt,  a  vast  improve- 
ment on  the  last  edition.  The  form  and 
style  admit  of  little  exception.  The  work 
is  not  much  enlarged  in  bulk ;  but,  be- 
sides the  new  statutes  and  decisions 
relating  to  the  subject,  the  author  has 
added  a  great  number  of  references  to 
contemporary  reports  not  formerly  cited. 
In  conclusion  we  may  compliment  Messrs. 
Butterworth  on  the  excellent  type  and 
correct  printing  of  these  volumes,  and  the 
handsome  and  convenient  style  in  which 
they  have  been  got  up."— Law  Journal. 


Seaborne's  Law  of  Vendors  &  Purchasers.— 2nd  Ed. 

In  1  vol.  post  8vo.  10s.  6d.  cloth. 

A  CONCISE  MANUAL  OF  THE  LAW  OF  VENDORS 
AND  PURCHASERS  OF  REAL  PROPERTY.  Second  Edition.  By  Heney 
Seabobne,  Solicitor.  1879 

*#*  This  work  is  designed  to  furnish  Practitioners  with  an  easy  means  of  reference  to 
the  Statutory  Enactments  and  Judicial  Decisions  regulating  the  transfer  of 
Meal  Property,  and  also  to  bring  these  authorities  in  a  compendious  shape  uudi  r 
the  attention  of  Students. 


"The  value  of  Mr.  Scaborne's  work 
consists  in  its  being  the  most  concise 
summary  yet  published  of  one  of  the 
most  important  branches  of  the  law. 
The  student  will  find  this  book  a  useful 
introduction  to  a  dry  and  difficult  sub- 
ject."— /.""■  /.''  i' m'l  iiui  nm  Journal. 

' '  The  book  bof ore  us  contains  a  good 
deal,  especially  of  practical  information, 
as  to  the  course  of  conveyancing  matters 


in  solicitors'  offices  which  may  be  useful 
to  students." — Solicitors'  Journal. 

"  We  will  do  Mr.  Seaborne  the  justice 
to  say  that  we  believe  his  work  will  bo 
of  some  use  to  articled  clerks  and  others 
in  solicitors'  offices,  who  have  not  the 
opportunity  or  inclination  to  refer  to  the 
standard  works  from  which  his  is  com- 
piled."— Laiv  Journal. 


LAW  WORKS  PUBLISHED  BY 


Plumptre  on  Contracts. 


Post  8vo.,  8s.  cloth. 

A  SUMMARY  of  the  PRINCIPLES  of  the  LAW  of  SIMPLE 
CONTRACTS.  By  Claude  C.  M.  Plumptre,  of  the  Middle  Temple, 
Esq.,  Barrister-at-Law.  (Middle  Temple  Common  Law  Scholar,  Hilary 
Term,  1877.)  1879 


"In  our  last  volume  we  had  occasion 
to  mention  with  approbation  two  works 
by  Mr.  Arthur  Underbill,  '  A  Summary 
of  the  Law  of  Torts,'  and  '  A  Concise 
Manual  of  the  Law  relating  to  Trusts 
and  Trustees  ;'  the  first  of  these  had 
reached  a  second  edition,  and  in  its  pre- 
paration the  author  of  the  present  work 
was  associated  with  Mr.  Underbill.  In 
the  preparation  of  this  book  Mr.  Plumptre 
has  adopted  the  lines  laid  down  by  Mr. 
Underbill ;  by  means  of  short  rules  and 
sub-rules  be  presents  a  summary  of  the 
leading  principles  relating  to  the  law  of 
simple  contracts,  with  the  decisions  of 
the  Courts  by  which  they  are  illustrated. 
Part  I.  deals  with  the  parties  to  a  simple 
contract,  and  treats  of  those  persons  ex- 
empted from  the  performance  of  their 
contracts  by  reason  of  incapacity,  such 
as  infants,  married  women,  lunatics, 
drunkards,  convicts  and  bankrupts. 
Chapter  4  is  devoted  to  contracts  by  cor- 
porations and  by  agents,  and  the  follow- 
ing chapter  to  partners  and  partnerships 
generally. 

"  In  Part  II.  we  have  the  constituent 
parts  of  a  simple  contract,  the  consent  of 
the  parties,  the  consideration,  the  pro- 
mise, contracts  illegal  at  common  law 
and  by  statute,  and  fraudulent  con- 
tracts. 

"Part  III.  gives  rules  for  making  a 
simple  contract,  and  treats  of  contracts 
within  the  4th  and  17th  sections  of  the 
Statute  of  Frauds ;  Statutes  of  Limita- 
tion ;  the  discharge  of  the  obligation  im- 
posed by  the  contract  by  performance  ; 
by  mutual   agreement;    by  accord  and 


satisfaction  ;  and  by  operation  of  law  ; 
oral  evidence  and  written  contracts ; 
damages ;  and  contracts  made  abroad. 

"  The  book  contains  upwards  of  one 
hundred  rules,  all  ably  illustrated  by 
cases,  and  a  very  full  and  well- compiled 
index  facilitates  reference.  It  is  more 
particularly  addressed  to  students,  but 
practitioners  of  both  branches  of  the  legal 
profession  will  find  it  a  useful  and  trust- 
worthy guide." — Justice  of  the  Peace. 

' '  This  book  is  compiled  upon  the  same 
principle  as  the  works  of  Mr.  Underbill 
on  Torts  and  Trusts.  The  object  of 
the  present  work  will  appear  from 
the  opening  paragraph  of  the  Preface . — 
'  It  may  cause  some  little  surprise 
when  it  is  seen  that,  notwithstanding 
the  many  able  works  on  the  Law  of 
Contracts  that  have  been  published,  I 
have  ventured  to  add  another  volume  to 
that  already  formidable  array  of  legal 
literature.  The  reason  why  I  have  done 
so  is,  because  this  branch  of  the  law, 
however  diversely  treated,  still  remains 
unreduced,  whether  by  means  of  articles 
and  notes,  or  rules  and  sub-rules,  or 
otherwise,  into  the  form  of  a  concise 
summary  or  digest ;  and  in  the  present 
work  I  have  hoped,  to  a  certain  extent, 
to  supply  the  want  thus  existing.' 

"  The  promise  thus  held  out  is  amply 
realized  iu  the  body  of  the  work,  which 
will  be  found  of  the  greatest  assistance 
not  only  to  the  student  who  desires  to 
become  acquainted  with  the  law  of  con- 
tracts, but  to  the  practitioner  who  wishes 
to  note  up  the  most  recent  decisions."— 
Law  Examination  Journal. 


Mosely's  Articled  Clerks'  Handy-Book.    By  Bedford. 

1  vol.  post  8vo.,  Ss.  Qd.  cloth. 

MOSELY'S  PRACTICAL  HANDY-BOOK  OF  ELEMENTARY 

LAW,  designed  for  the  Use  of  Articled  Clerks,  with  a  Course  of  Study,  and 
Hints  on  Reading  for  the  Intermediate  and  Pinal  Examinations.  Second 
Edition.     By  Edward  Henslowe  Bedford,  Solicitor.  1878 

"  The  object  of  the  work,  however,  is       recommended  to  every  one  whocontem 


not  so  much  to  give  direct  information 
to  the  articled  clerk  on  matters  of  law, 
as  to  guide  him  in  the  course  of  his  study 
and  office  work — and  for  this  purpose  the 
book  is  admirably  adapted.  It  is  divided 
into  six  chapters,  the  first  five  of  which 
are  devoted  to  the  first,  second,  third, 
fourth  and  fifth  years  respectively  of  the 
articled  clerk's  career.  Chapter  VI.  is 
devoted  to  'The  Final  Examination,' 
and  contains  some  very  sensible  recom- 
mendations to  students  who  propose  to 
enter  for  this  examination. 

' '  This  book   cannot   be  too  strongly 


plates  becoming  a  solicitor." — Laic  Ex- 
amination  Journal. 

"  Mr.  E.  H.  Bedford,  indefatigable  in 
his  labours  on  behalf  of  the  articled  clerk, 
has  supervised  a  new  edition  of  Mosely's 
Hand}-  Book  of  Elementary  Law.  It  will 
certainly  not  be  the  fault  of  either  Author 
or  Editor  if  the  years  spent  under  articles 
are  not  well  spent,  and  if  the  work  re- 
quired to  lay  a  sound  foundation  of  legal 
knowledge  is  not  done  with  that  '  know- 
ledge '  of  which  they  so  emphatically  de- 
clare the  necessity." — Laic  Magazine. 


MESSES.  BUTTERWORTH,  7,  FLEET  STREET,  E.C. 


Underbill's  Law  of  Trusts  and  Trustees. 

1  vol.  post  8vo.  8s.  cloth. 

A  CONCISE   MANUAL  of  the  LAW  relating  to  PKIVATE 
TRUSTS  AND  TRUSTEES.      By  Aethue  Undeehill,   M.A.,   of  Lincoln's 


Inn,  Esq.,  Baraister-at-Law. 

"  From  our  perusal  of  this  text  book, 
we  may  say  that  it  is  a  very  complete 
and  very  concise  study  of  this  important 
branch  of  law The  articles  con- 
taining the  propositions  of  law  are  cor- 
rectly stated,  and  the  illustrations  are 
carefully  collected  and  noted." — Times. 

"  His  task  was  indeed  one  of  great 
difficulty,  dealing,  as  he  has  done,  with  a 
subject  so  complex ;  but  he  has  achieved 
it  with  ability  and  success.  To  those 
who  are  themselves  destined  to  expe- 
rience what  a  famous  law  reformer  called 
'  the  pleasures  derived  from  the  condi- 
tion of  trustee,'  this  clearly  written 
manual  will  be  no  slight  boon." — Irish 
Law  Times. 

' '  We  recently  published  a  short  review 
or  notice  of  Mr.  A.  F.  Leach's  '  Digest  of 
the  Law  of  Probate  Duty,'  and  remarked 
that  it  was  framed  after  the  model  of 
Sir  Fitzjames  Stephen's  'Digest  of  the 
Criminal  Law  and  Law  of  Evidence  from 
the  Indian  Acts,'  and  which  has  been 
followed  by  Mr.  Pollock  in  his  '  Digest 
of  the  Law  of  Partnership.'  Mr.  Under- 
bill has,  in  the  above-named  volume, 
performed  a  similar  task  in  relation  to 
the  '  Law  of  Trusts.'  In  seventy-six 
articles  he  has  summarized  the  principles 


1878 

of  the  '  Law  of  Trusts'  as  distinctly  and 
accurately  as  the  subject  will  admit,  and 
has  supplemented  the  articles  with  illus- 
trations. He  has  chosen  a  branch  of  the 
law  which  appears  one  of  the  most  diffi- 
cult to  deal  with  in  this  way.  He  has, 
however,  succeeded  fairly  well,  and  it 
seems  probable,  as  he  suggests  in  his 
preface,  that  '  a  person  of  ordinary  in- 
dustry and  capacity  may  easily  learn  the 
seventy-six  articles  of  this  work,  and 
may,  without  great  effort,  remember  the 
main  facts  of  such  of  the  illustrative 
cases  as  are  what  may  be  called  '  lead- 
ing;' and  when  he  has  done  so  he  will 
possess  such  a  knowledge  of  the  prin- 
ciples upon  which  the  court  acts  with 
regard  to  private  trusts  as  will  enable 
him  to  answer  without  hesitation  all  such 
questions  as  occur  in  the  every-day  ex- 
perience of  a  general  practitioner.'" — 
Law  Journal. 

"  The  work  is  intended  for  those  who 
cannot  study  larger  tomes,  and  Mr.  Un- 
derbill is  sanguine  that  the  student  will 
be  able  to  learn  and  remember  all  that 
he  has  written.  We  believe  this  to  be 
quite  possible,  and  commend  the  work  to 
the  attention  of  students." — Law  Times. 


UnderhiU's  Law  of  Torts  or  Wrongs.— 2nd  edit. 

1  vol.  post  8vo.  8s.  cloth. 

A  SUMMARY  OF  THE  LAW  OE  TOETS  OR  WRONGS 
INDEPENDENT  OF  CONTRACT,  for  the  use  of  Students  and  Practitioners. 
By  Aethue  UNDEEiniL,  M.  A.,  of  Lincoln's  Inn,  Esq. ,  Barrister-at-Law,  2nd  edit. 

1878 


"  Mr.  Underhill  states  that  his  chief 
aim  has  been  to  write  for  the  student, 
but  many  who  have  passed  their  pupil- 
age and  are  now  enjoying  the  advan- 
tages of  considerable  practice,  may  con- 
sult these  pages  with  advantage.  Mr. 
Underhill  places  before  his  readers  broad 
principles  or  rules  of  law,  which  he 
illustrates  by  cases  falling  under  them, 
so  that  they  are  placed  before  the  mind 
in  a  manner  most  impressive.  Excep- 
tions are  not  omitted,  and  the  rules  are, 
when  necessary,  elucidated  by  sub-rules. 
The  plan  is  a  good  one,  and  has  been 
honestly  carried  out,  and  a  good  index 
facilitates    reference." — Justice    of   the 

"  He  has  set  forth  the  elements  of  the 
law  with  clearness  and  accuracy.  The 
little  work  of  Mr.  Underbill  is  inexpen- 
sive, and  may  be  generally  relied  on." — 
Law  Tim' ... 

"This  work  appears  fairly  to  deserve 
the  success  which  it  bus  attained.  The 
plan  of  it  is  fo  arrange  the  law  tinder  a 
series  of  "rules"  in  large  type,  and  to 


print  beneath  each  "rule"  such  cases 
and  comments  as  are  necessary  in  ex- 
planation. In  the  present  edition,  the 
first  chapter — which  treats  of  wrongs 
purely  ex  delicto — has  been  completely 
re- written,  and  new  chapters  upon  in- 
junctions, negligence  and  fraud  have 
been  added,  and  the  whole  has  been  care- 
fully corrected  and  revised.  We  can 
confidently  recommend  the  book  to  stu- 
dents."—  Law  Journal. 

"Mr.  Underhill  has  brought  out  a 
second  edition  of  his  work  on  the  Law 
of  Torts,  in  which  he  has  been  assisted 
by  Mr.  C.  C.  M.  Plumptre.  The  new 
volume,  while  containing  much  fresh 
matter,  remains  a  handy  guide  to  the 
important  but  complicated  branch  of  law 
to  which  it  relates,  and  will  be  found  con- 
veniently arranged  for  reference  by  the 
practitioner  no  less  thai)  the  student. 
( Ihapters  III.  and  XII.,  on  the  Liability 
of  Masters  and  on  Infringement  ofPatents 

and  Copyright,  deal  briefly  hut  clearly 
with  subjects  of  constant  recurrence  in 
courts." — /.""■  Magazine. 
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LAW  WORKS  PUBLISHED  BY 


Coote's  Probate  Practice.— 8th  Edition. 

1  vol.     8vo.     26*.  cloth;   30s.  calf. 

TIIE  COMMON  FOBM  PEACTICE  OF  THE  HIGH  COUET 
OF  JUSTICE  IN  GRANTING  PROBATES  AND  ADMINISTRATIONS. 
By  Henry  Charles  Coote,  P.S.A.,  late  Proctor  in  Doctors'  Commons,  Author 
of  "The  Practice  of  the  Ecclesiastical  Courts,"  &c.  &c.  1878 


' '  The  ahove  is  another  name  for  what 
is  commonly  known  to  the  profession  as 
Coote' s  Probate  Practice,  a  work  about 
as  indispensable  in  a  solicitor's  office  as 
any  book  of  practice  that  is  known  to 
us.  The  seventh  edition  is  chiefiy  dis- 
tinguishable from  the  sixth  edition  in 
this,  that  certain  important  modifications 
and  alterations  are  effected  which  have 
been  rendered  necessary  by  the  Judi- 
cature Acts .  Judicial  decisions  subsequent 
to  the  last  edition  have  been  carefully 
noted  up.     We  notice  several  new  and 


useful  forms ;  and  the  author  has  not 
only  attempted,  but  has  in  the  main  suc- 
ceeded, in  adopting  the  forms  and  direc- 
tions under  the  old  probate  practice,  as 
embodied  in  previous  editions  of  the 
work,  to  the  new  procedure  under  the 
Judicature  Acts.  Solicitors  know  that 
the  difficulties  in  the  way  of  satisfying 
the  different  clerks  at  Somerset  House 
are  frequently  great,  and  there  is  nothing 
so  likely  to  tend  to  simplicity  of  practice 
as  Mr.  Coote's  book." — Law  Times. 


Chadwick's  Probate  Court  Manual,  corrected  to  1876. 

Royal  Svo.  12s.  cloth. 

EXAMPLES  OF  ADMINISTRATION  BONDS  FOB  THE 
COURT  OF  PROBATE  ;  exhibiting  the  Principle  of  various  Grants  of  Admi- 
nistration and  the  correct  Mode  of  preparing  the  Bonds  in  respect  thereof  ;  also 
Directions  for  preparing  the  Oaths,  arranged  for  practical  utility.  With  Extracts 
from  the  Statutes ;  also  various  Forms  of  Affirmation  prescribed  by  Acts  of 
Parliament,  and  a  Prefatory  as  well  as  a  Supplemental  Notice,  bringing  the 
work  down  to  1870.    By  Samuel  Chadwick,  of  Her  Majesty's  Court  of  Probate. 


Denison  and  Scott's  House  of  Lords  Practice. 

Svo.  10*-.  cloth. 
APPEALS   TO   THE    HOUSE   OF    LOBDS :    Procedure   and 

Practice  relative  to  English,  Scotch  and  Irish  Appeals  ;  with  the  Appellate 
Jurisdiction  Act,  1870;  the  Standing  Orders  of  the  House;  Directions  to 
Agents ;  Forms,  and  Tables  of  Costs.  Edited,  with  Notes,  References,  and  a 
full  Index,  forming  a  complete  Book  of  Practice  under  the  new  Appellate 
System,  by  Charles  Marsh  Denison  and  Chaeles  Hendeeson  Scott,  of  the 
Middle  Temple,  Esqs.,  Barristers-at-La\v.  1879 


' '  The  most  important  portion  of  the 
work,  viz.,  that  concerning  the  Procedure 
and  Practice  on  Appeal  to  the  House  of 
Lords,  contains  information  of  the  most 
important  kind  to  those  gentlemen  who 
have  business  of  this  nature ;  it  is  well 
and  ably  compiled,  and  the  practitioner 
will  find  no  difficulty  in  following  the 
various  steps  indicated. 

"  The  whole  book  is  well  and  carefully 
prepared,  and  is  unusually  readable  in 
its  style." — Justice  of  the  Peace. 

"  This  is  a  small  volume  upon  a  subject 
of  the  greatest  practical  interest  at  the 
present  time,  for,  notwithstanding  the 
changes  which  have  been  made  in  the 
construction  of  the  ultimate  Court  of  Ap- 


peal, there  are  no  two  opinions  as  to  the 
position  which  it  holds  in  the  confidence 
of  the  profession  and  the  public.  A 
learned  introduction  gives  a  brief  but 
sufficient  historical  sketch  of  the  juris- 
diction of  the  House  of  Lords.  This  is 
followed  by  a  practical  treatise,  which  is 
a  complete  and  well-written  guide  to  the 
procedure  by  which  an  Appeal  is  begun, 
continued,  and  ended,  including  an  im- 
portant chapter  on  Costs.  In  an  appen- 
dix are  given  the  Act  of  1876,  the 
portions  of  the  Supreme  Court  of  Judi- 
cature (Ireland)  Act,  1877,  and  the 
Scotch  Statutes,  Forms,  and  Bills  of 
Costs." — Law  Times. 


MESSES.  BUTTEEWOETII,  7,  FLEET  STEEET,  E.C.  11 

Baxter's  Judicature  Acts.— 4th  Edition. 

Just  published,  1  vol.  crown.  8vo.  10s. 

BAXTER'S  JUDICATURE  ACTS  AND  RULES,  1873  to  1880. 

Containing  all  the  Statutes,  Rules  (including  those  of  April  and  May,  1880), 
Forms,  and  Decisions  to  the  Present  Time.  By  Wynne  E.  Baxter,  Solicitor, 
Coroner  for  Sussex,  and  late  Under  Sheriff  of  London  and  Middlesex.  1880 


Drewry's  Forms  of  Claims  &  Defences  in  Chancery. 

Post  8vo.  9s.  cloth. 

FORMS  OF  CLAIMS  AND  DEFENCES  IN  THE  COURTS 
OF  THE  CHANCERY  DIVISION  of  the  HIGH  COURT  OF  JUSTICE. 
With  Notes  containing  an  Outline  of  the  Law  relating  to  each  of  the  subjects 
treated,  and  an  Appendix  of  Forms  of  Endorsement  on  the  Writ  of  Summons. 
By  C.  Stewart  Deewey,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  Author 
of  a  Treatise  on  Injunctions  and  of  Reports  of  Cases  in  Equity,  temp.  Kindersley, 
V.-C,  and  other  works.  1876 


Collier's  Law  of  Contributories. 

Post  8vo.  9s.  cloth. 

A   TREATISE    ON   THE   LAW  OF   CONTRIBUTORIES  in 

the  Winding-up  of  Joint  Stock  Companies.     By  Robert  Colliee,  of  the  Inner 
Temple,  Esq.,  Barrister-at-Law.  1875 


Pye  on  Claims  to  Debtors'  Estates. 

Just  published,  post  8vo.  3s.  6d.  cloth. 

NOTES  ON  THE  CONFLICTING  CLAIMS  TO  THE  PRO- 
PERTY OF  A  DEBTOR.  By  Heney  John  Pye,  of  the  Inner  Temple,  Esq., 
Barrister-at-Law.  '  ss0 


Trower's  Prevalence  of  Equity. 

8vo.  5s.  cloth. 
A  MANUAL  OF  THE  PREVALENCE  OF  EQUITY  under 

Section  25  of  the  Judicature  Act,  1873,  amended  by  the  Judicature  Act,  1875. 
By  Charles  Francis  Trower,  Esq. ,  M.  A. ,  of  the  Inner  Temple,  Barrister-al  -Law, 
late  Fellow  of  Exeter  College,  andVinerian  Law  Scholar,  Oxford;  Author  of 
"-The  Law  of  Debtor  and  Creditor,"  "The  Law  of  the  Building-  of  Churches 
and  Divisions  of  Parishes,"  &c.  1876 
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LAW  WORKS  PUBLISHED  BY 


Ortolan's  Roman  Law,  translated  by  Pricliard  &  Nasmith. 

Svo.  2Ss.  cloth. 

THE  HISTOEY  OF  KOMAN  LAW,  from  the  Text  of  Ortolan's 

Histoire  de  la  Legislation  Romaine  et  Generalisation  clu  Droit  (Edition  of  1870). 
Translated,  with  the  Author's  permission,  and  Supplemented  by  a  Chronome- 
trical  Chart  of  Roman  History.  By  Ilttjdtts  T.  Peichaed,  Esq.,  F.S.S.,  and 
David  Nasmith,  LL.B.,  Barristers-at-Law.  1871 

Fulton's  Manual  of  Constitutional  History. 

Post  8vo.  7*.  6d.  cloth. 

A   MANUAL   OF    CONSTITUTIONAL    HISTOEY,   founded 

upon  the  Works  of  Hallam,  Creasy,  May  and  Broom,  comprising  all  the 
fundamental  Principles  and  the  leading  cases  in  Constitutional  Law.  By 
Foeeest  Pulton,  LL.B.,  B.A.,  University  of  London,  and  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law.  1875 

Folkard  on  Slander  and  Libel.— 4th  Edition. 

One  thick  volume,  royal  8vo.  45s.  cloth. 
THE  LAW  OE  SLANDEE  AND  LIBEL  (founded  on  Starkie's 

Treatise),  including  the  Pleading  and  Evidence,  Civil  and  Criminal,  adapted  to 
the  present  Procedure :  also  Malicious  Prosecutions  and  Contempt  of  Court. 
By  Heney  C.  Folkaed,  Esq.,  Barrister-at-Law.     Fourth  Edition.  1876 


Powell  on  Evidence.— 4th  Edit.    By  Cutler  &  Griffin. 

Post  Svo.  18s.  cloth,  22s.  calf. 

POWELL'S  PEINCIPLES  AND  PEACTICE  OF  THE  LAW 

OF  EVIDENCE.    Fourth  Edition.     By  J.  Cutleb,  B.A.,  Professor  of  English 

Law  and  Jurisprudence,  and  Professor  of  Indian  Jurisprudence  at  King's  College, 

London,  and  E.  F.  G-eiffin,  B.A.,  Barristers-at-Law.  1876 

*#*  This  edition  contain*  the  alterations  necessary  to  adapt  it  to  the  practice  under  the 
Judicature  Acts,  as  icell  as  other  material  additions.  The  Bankers'  Books  Evi- 
dence Act,  1870,  is  given  as  an  Addendum  to  the  Appendix  of  Statutes. 


"The  plan  adopted  is,  we  think,  an 
admirable  one  for  a  concise,  handy  hook 
on  the  subject.  The  Indian  code  of 
evidence  given  at  the  end  of  the  book 
deserves  to  be  read  by  every  student, 
whether  going  to  India  or  not.  The 
present  form  of  Powell  on  Evidence  is  a 
handy,  well-printed  and  carefully  pre- 
pared edition  of  a  book  of  deserved  re- 
putation and  authority." — law  Journal. 

"  The  plan  of  the  book  is  to  give 
pretty  frequently,  and,  as  far  as  we  can 
discover,  in  almost  every  chapter,  a 
'  rule '  of  general  application,  and  then 
to  group  the  cases  round  it.  These  rules 
or  axioms  are  printed  in  a  distinctive 
type.  The  work  has  been  pruned  and 
remodelled  by  the  light  of  the  Judicature 


Acts.  The  authors  give  in  an  appendix 
the  Indian  Evidence  Acts,  with  some 
Indian  decisions  thereupon,  and  occa- 
sionally notice  these  acts  in  the  text.  On 
the  whole  we  think  this  is  a  good  edition 
of  a  good  book.  It  brings  down  the 
cases  to  the  latest  date,  and  is  con- 
structed upon  a  model  which  we  should 
like  to  see  more  generally  adopted." 
— Solicitors,  Journal. 

"There  is  hardlyr  any  branch  of  the 
law  of  greater  interest  and  importance, 
not  only  to  the  profession,  but  to  the 
public  at  large,  than  the  law  of  evidence. 
We  are,  therefore,  all  the  more  inclined 
to  welcome  the  appearance  of  the  Fourth 
Edition  of  this  valuable  work." — lata 
Examination  Journal. 
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Bainbridge's  Law  of  Mines  and  Minerals.— 4th  Edit. 

1  vol.  roy.  8vo.  45  s.  cloth. 
A  TEEATISE  on  the  LAAV  OF  MINES  AND  MTNEEALS. 

By  "William  Bainbridge,  Esq.,  F.G.S.,  of  the  Inner  Temple,  Barrister-at-Law. 
Fourth  Edition.  By  Archibald  Brown,  M.A.,  Edin.  and  Oxon,  of  the  Middle 
Temple,  Barrister-at-Law.  This  work  has  been  wholly  re-cast,  and  in  the 
greater  part  re-written.  It  contains,  also,  several  chapters  of  entirely  new 
matter,  which  have  obtained  at  the  present  day  great  mining  importance.     1878 

' '  Much  of  the  old  work  has  been  re-  Index  facilitates  the  reference  to  the  con- 
written,  and  there  is  much  in  this  edition  tents  of  the  volume, 
that  is  entirely  new.  The  whole  of  the  "The  cases  cited  are  brought  down  to  a 
law  relating  to  mines  and  minerals  is  very  recent  date.  The  work  undertaken 
treated  in  an  exhaustive  manner.  As  by  Mr.  Brown  was  an  arduous  one,  and 
coming  more  particularly  within  our  he  has  satisfactorily  performed  it." — 
own  peculiar  province,  we  may  notice  Justice  of  Peace  on  ith  edit. 
Chapter  XII. ,  which  deals  with  criminal  ' '  This  work  must  be  already  familiar  to 
offences  relatingto  mines;  Chapter  XIII.,  all  readers  whose  practice  brings  them  in 
as  to  the  statutory  regulation  and  inspec-  any  manner  in  connection  with  mines  or 
tion  of  mines;  and  Chapter  XV.,  which  mining,  and  they  well  know  its  value. 
contains  the  law  relating  to  the  rating  We  can  only  say  of  this  new  edition  that 
of  mines  and  quarries,  comprising  the  it  is  in  all  respects  worthy  of  its  pro- 
liability  of  coal  and  other  mines  and  decessors." — Law  Times  on  3rd  edit. 
quarries  to  the  poor  and  other  rates —  "  It  woidd  be  entirely  superfluous  to 
The  tenancy — Improvements  to  be  in-  attempt  a  general  review  of  a  work  which 
eluded — Allowances  and  deductions  to  has  for  so  long  a  period  occupied  the 
be  made — Rateable  value,  and  all  other  position  of  the  standard  work  on  this 
matters  necessary  to  make  this  portion  important  subject.  Those  only  who,  by 
of  the  work  most  valuable  to  those  con-  the  nature  of  their  practice,  have  learned 
cerned  in  the  rating  of  such  property.  to  lean  upon   Mr.  Bainbridge   as   on  a 

"The  appendix  contains  a  valuable  solid  staff,  can  appreciate  the  deep  re- 
collection of  conveyancing  forms — Local  search,  the  admirable  method,  and  the 
Customs — A  Glossary  of  English  Mining  graceful  style  of  this  model  treatise." — 
Terms,  and  a  full  and  well  arranged  Law  Journal  on  3rd  edit. 


Paley's  Summary  Convictions.—  6th  Edition. 

In  1  vol.  8vo.  24*.  cloth. 

THE  LAW  and  EEACTICE  of  SUMMARY  CONVICTIONS 
under  the  SUMMARY  JURISDICTION  ACTS,  1848  and  1879,  including 
proceedings  preliminary  and  subsequent  to  Convictions,  and  the  responsibility  of 
Convicting  Magistrates  and  their  Officers :  with  Forms.  Sixth  Edition.  By 
Walter  H.  Macnajiaba,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law.        1879 


Davis  on  Registration. — 2nd  Ed.,  with  Supplement. 

1  vol.  post  8vo.  15s.  cloth. 

THE  LAW  OF  BEGISTEATION,  PAELIAMENTAEY  AND 

MUNICIPAL,  with  all  the  Statutes  and  Cases.     With  a  Supplement  including 

the  Cases  decided  on  Appeal  on  the  Parliamentary  and  Municipal  Registration 

Act,  1878.     By  James  Edward  Davis,  Esq.,  Barrister-at-Law.  1880 

%*  The  Supplement  may  be  had  separately,  price  2s.  Gd.  sewed. 

De  Colyar's  Law  of  Guarantees. 

8vo.  14s.  cloth. 

A  TEEATISE  ON  THE  LAW  OF  GUARANTEES  AND 
OF  PRINCIPAL  AND  SURETY.  By  Henry  A.  de  Colyar,  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law.  1874 


1 1 


LAW  WORKS  PUBLISHED  BY 


Oke's  Magisterial  Synopsis.— 12th  Edition. 

Two  thick  vols.  8vo.  60s.  cloth  ;  68s.  half  calf  ;   70s.  calf. 

A  PRACTICAL  GUIDE  for  MAGISTRATES,  their  CLERKS, 
SOLICITORS  and  CONSTABLES  ;  comprising  Summary  Convictions  and 
Indictable  Offences,  with  their  Penalties,  Punishments,  Procedure,  <fcc,  alpha  - 
betieally  and  tubularly  arranged.  Twelfth  Edition.  By  Thomas  W.  Sattndees, 
Esq.,  late  Recorder  of  Bath,  and  now  one  of  the  Metropolitan  Police  Magis- 
trates. 1876 

Saunders'  Summary  Jurisdiction  Act,  1879. 

One  vol.  8vo.  os.  cloth. 

"  THE  SUMMARY  JURISDICTION  ACT,  1879,"  with  Notes, 
References,  and  Index  ;  together  with  a  Synopsis  of  Offences  enacted  since  the 
last  edition  of  Oke's  "Magisterial  Synopsis:"  arranged  as  a  convenient  Sup- 
plement to  that  Work.  By  Thomas  W.  Sattndeks,  Esq.,  Metropolitan  Police 
Magistrate,  and  Editor  of  Oke's  "  Magisterial  Synopsis  "  and  "  Formulist." 

1879 
*»*  Forming  a  Supplement  to  Oke's  Magisterial  Synopsis,  \2th  Edition. 


Oke's  Magisterial  Formulist.— 6th  Edition. 

Nearly  ready,  in  One  vol.  8vo.        cloth  ;        half  calf  ;        calf. 

BEING   a   complete   COLLECTION    of   FORMS   AND    PRE- 

CEDENTS  for  practical  use  in  all  Cases  out  of  Quarter  Sessions,  and  in 
Parochial  matters,  by  Magistrates,  their  Clerks,  Solicitors  and  Constables. 
Sixth  Edition.  By  Thomas  W.  Saunders,  Esq.,  late  Recorder  of  Bath,  and  now 
one  of  the  Metropolitan  Police  Magistrates.  1880 

Oke's  Fishery  Laws,— 2nd  Edition,  by  Bund. 

One  vol.  post  Svo.  5s.  cloth. 

A  HANDY  BOOK  of  the  FISHERY  LAWS  :  containing  the 
Law  as  to  Fisheries,  Private  and  Public,  in  the  Inland  Waters  of  England 
and  Wales,  and  the  Freshwater  Fisheries  Preservation  Act,  1878,  with  the 
Acts,  Decisions,  Notes,  and  Forms.  Second  Edition.  By  J.  W.  Willis  Bund, 
M.A.,  LL.B.,  of  Lincoln's  Inn,  Barrister-at-Law.  1878 

Oke's  Game  Laws.— 3rd  Edition,  by  Bund. 

Post  Svo.  14s.  cloth. 

A  HANDY  BOOK  of  the  CAME  LAWS:  containing  the 
whole  Law  as  to  Game  Licences  and  Certificates,  Gun  Licences,  Poaching 
Prevention,  Trespass,  Rabbits,  Deer,  Dogs,  Buds  and  Poisoned  Grain,  Sea 
Birds,  Wild  Birds  and  Wild  Fowl,  and  the  Rating-  of  Game  throughout  the 
United  Kingdom,  with  the  Acts,  Decisions,  Notes  and  Forms.  By  J.  W. 
Willis  Bund,  M.A.,  LL.B.,  Barrister-at-Law.  1877 


Oke's  Licensing  Laws.— 2nd  Edition. 

Post  Svo.  10s.  cloth. 
THE  LAW7S  as  to  LICENSING  INNS,  &c. :  containing  the 
Licensing  Acts,  1872  and  1874,  and  the  other  Acts  in  force  as  to  Alehouses, 
Beer-houses,  Wine  and  Refreshment-houses,  Shops,  &c,  where  Intoxicating 
Liquors  are  sold,  and  Billiard  and  Occasional  Licences,  with  Explanatory  Notes, 
the  authorized  Forms  of  Licences,  Tables  of  Offences,  &c.  Second  Edition. 
By  W.  C.  Glen,  Esq.,  Barrister-at-Law.  1874 
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Bund's  Law  of  Salmon  Fisheries,  corrected  to  1876. 

Post  8vo.  16*.  cloth. 

THE  LAW  RELATING  TO  THE  SALMON  FISHEEIES 
OF  ENGLAND  AND  WALES,  as  amended  by  the  Salmon  Fishery  Act,  1873, 
incorporating  the  Bye-laws,  Statutes  and  Cases  to  November,  1876.  By  J.  W. 
Willis  Bund,  M.A.,  LL.B.,  of  Lincoln's  Inn,  Esq.,  Barrister- at -Law,  Vice- 
Chairman  Severn  Fishery  Board. 

The  Supplement,  embodying  the  Legislation,  Bye-laws  and  Cases  to  November, 
1876,  may  be  had  separately.     Price  1*.  sewed. 

Davis's  County  Courts  Practice  &  Evidence.— 5th  Ed. 

8vo.  38s.  cloth,  43s.  calf. 
THE  PEACTICE   AND  EVIDENCE  IN  ACTIONS  IN  THE 
COUNTY  COURTS.     By  James  Edward  Davis,  of  the  Middle  Temple,  Esq., 
Barrister-at-Law.     Fifth  Edition.  1874 

Davis's  County  Court  Rules  and  Acts  of  1875  &  1876. 

8vo.  16s.  cloth. 

THE  COUNTY  COUET  EULES,  1875  and  1876,  with  Forms 
and  Scales  of  Costs  and  Fees;  together  with  the  County  Courts  Act,  1875,  the 
Agricultural  Holdings  Act,  1875,  and  the  Provisions  of  the  Friendly  Societies 
Act,  1875,  and  of  other  recent  Statutes  affecting  the  Jurisdiction  of  the  County 
Courts.  1876 

***  Forming  a  Supplement  to  Davis's  County  Court  Practice  and  Evidence,  but 
complete  in  itself. 

Davis's  Equity,  Bankruptcy,  &c.  in  County  Courts. 

8vo.  18s.  cloth,  22s.  calf. 

THE  JURISDICTION  and  PEACTICE  of  the  COUNTY 
COURTS  in  EQUITY,  ADMIRALTY,  PROBATE  and  ADMINISTRATION 
CASES,  and  in  BANKRUPTCY.  By  J.  E.  Davis,  of  the  Middle  Temple, 
Esq.,  Barrister-at-Law. 

Davis's  Labour  Laws  of  1875. 

8vo.  12s.  cloth. 

THE  LABOUR  LAWS  OF  1875,  with  Introduction  and  Notes. 
By  J.  E.  Davis,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law,  and  late  Police 
Magistrate  for  Sheffield.  1875 


Saunders'  Law  of  Negligence. 

One  vol.  post  8vo.  9s.  cloth. 

A  TEEATISE  on  the  LAW  APPLICABLE  to  NEGLIGENCE. 
By  Thomas  W.  Saunders,  Esq.,  Barrister-at-Law,  Recorder  of  Bath.  1871 


Ingram's  Law  of  Compensation.— 2nd  Edit,  by  Elmes. 

Post  8vo.  12s.  cloth. 
COMPENSATION    TO    LAND    AND    HOUSE    OWNERS: 

being  a  Treatise  on  the  Law  of  the  Compensation  for  Interests  in  Lands,  &c. 
payable  by  Railway  and  other  Public  Companies ;  with  ail  Appendix  of  Forms  and 
Statutes.  By  Thomas  Dunpar  Ingram,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 
Second  Edition.    By  J.  J.  Elmes,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law. 
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Sliclford's  Companies.— 2nd  Edit.  By  Pitcairn  &  Latham, 

8vo.  21*.  cloth. 
SHELFOED'S  LAW  OE  JOINT  STOCK  COMPANIES; 
containing  a  Digest  of  the  Case  Law  on  that  Subject;  the  Companies  Acts,  1862, 
1867,  and  other  Acts  relating  to  Joint  Stock  Companies;  the  Orders  made  under 
those  Acts  to  regulate  Proceedings  in  the  Court  of  Chancery  and  County  Courts, 
and  Notes  of  all  Cases  interpreting  the  above  Acts  and  Orders.  Second  Edition, 
much  enlarged,  and  bringing  the  Statutes  and  Cases  down  to  the  date  of  publi- 
cation. By  David  Pitcairn,  M.A.,  Fellow  of  Magdalen  College,  Oxford,  and 
of  Lincoln's  Inn,  Barrister-at-Law ;  and  Francis  Law  Latham,  B.A.,  Oxon, 
of  the  Inner  Temple,  Barrister-at-Law,  Author  of  "A  Treatise  on  the  Law  of 
Window  Lights."  1870 


Shelford's  Law  of  Railways.— 4th  Edition  by  Glen. 

In  2  thick  vols,  royal  8vo.  63*.  cloth  ;  75s.  calf. 
SHELEOED'S  LAW  OE  EAILWAYS  ;  containing  the  whole  of 

the  Statute  Law  for  the  Regulation  of  Railways  in  England,  Scotland  and 
Ireland :  with  copious  Notes  of  Decided  Cases  upon  the  Statutes,  Introduction 
to  the  Law  of  Railways,  and  Appendix  of  Official  Documents.  Fourth  Edition. 
By  Whliam  Cunningham  Glen,  Barrister-at-Law,  Author  of  the  "Law  of 
Highways,"  "Law  of  Public  Health  and  Local  Government,"  &c.  1869 


Grant's  Bankers  and  Banking  Companies.— 3rd  Ed. 
Continued  to  1876.    By  R.  A.  Fisher. 

8vo.  28s.  cloth,  33s.  calf. 

GRANT'S  TEEATLSE  ON  THE  LAW  RELATING-  TO 
BANKERS  AND  BANKING  COMPANIES.  Third  Edition.  With  an 
Appendix,  containing  the  Statutes  in  force,  and  Supplement,  to  1876.  By 
R.  A.  Fisher,  Esq.,  Judge  of  County  Courts.  1876 


Redman's  Law  of  Arbitrations  and  Awards. 

Svo.  12s.  cloth. 

A  CONCISE  TREATISE  on  the  LAW  of  ARBITRATIONS 
and  AWARDS,  with  an  Appendix  of  Precedents  and  Statutes.  By  Joseph 
Haworth  Redman,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  1872 


Dixon's  Law  of  Partnership. 

One  vol.  Svo.  22s.  cloth. 

A  TREATISE  ON  THE  LAW  OE  PARTNERSHIP. 

By  Joseph  Dixon,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  Editor  of  "Lush's 
Common  Law  Practice."  1S66 
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Crump's  Marine  Insurance  and  General  Average. 

Royal  8vo.  21*.  cloth,  26*.  calf. 

THE  PRINCIPLES  of  the  LAW  RELATING  TO  MARINE 
INSURANCE  and  GENERAL  AVERAGE  in  England  and  America,  with 
occasional  references  to  French  and  German  Law.  By  Frederic  Octavttjs  Crump, 
of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  1875 

Powell's  Law  of  Inland  Carriers.— 2nd  Edition. 

8vo.  14s.  cloth. 

THE  LAW  OF  INLAND  CARRIERS,  especially  as  regulated 

by  the  Railway  and  Canal  Traffic  Act,  1854.  By  Edmund  Powell,  Esq.,  of 
Lincoln  College,  Oxon,  M.A.,  and  of  the  Western  Circuit,  Barrister-at-Law, 
Author  of  "Principles  and  Practice  of  the  Law  of  Evidence."  Second  Edition, 
almost  re-written.  1861 

Higgins's  Digest  of  Patent  Cases. 

8vo.  10s.  cloth,  net. 

A  DIGEST  OE  THE  REPORTED  CASES  relating  to  the  Law 
and  Practice  of  LETTERS  PATENT  FOR  INVENTIONS,  decided  from  the 
passing  of  the  Statute  of  Monopolies  to  the  present  time.  By  Clement  Higgins, 
M.A.,  F.C.S.,  of  the  Inner  Temple,  Barrister-at-Law.  1875 


Michael  &  Will's  Gas  and  Water  Supply.— 2nd  edit. 

8vo.,  25s.  cloth. 

THE  LAW  relating  to  GAS  and  WATER:  comprising  the 
Rights  and  Duties,  as  well  of  Local  Authorities  as  of  Private  Companies 
in  regard  thereto,  and  including  all  Legislation  to  the  close  of  the  last  Session 
of  Parliament.  Second  Edition.  By  W.  H.  Michael  and  J.  Shiress  Will,  of 
the  Middle  Temple,  Esquires,  Barristers-at-Law.  1877 


Latham's  Law  of  Window  Lights. 

Post  8vo.  10s.  cloth. 

A   TREATISE   on    the    LAW  of    WINDOW    LIGHTS.     By 

Francis  Law  Latham,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law.  1867 

Fawcett's  Law  of  Landlord  and  Tenant. 

8vo.  lis.  cloth. 

A  COMPENDIUM  of  the  LAW  of  LANDLORD  and  TENANT. 

By  "William  Mitchell  Fawcett,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 

1871 

Woolrych's  Law  of  Sewers.— 3rd  Edition. 

8vo.  12s.  cloth. 

A  TREATISE  OF  THE  LAW  OF  SEWERS,  including  the 
DRAINAGE  ACTS.  By  Humphry  W.  Woolrych,  Scrjcant-at-Law.  3rd  Edit., 
with  considerable  Additions  and  Alterations.  1864 
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Hunt  on  Frauds  and  Bills  of  Sale. 

Post  8vo.  9s.  cloth. 

THE    LAW   relating   to   FRAUDULENT    CONVEYANCES, 

under  the  Statutes  of  .Elizabeth  and  the  Bankrupt  Acts :  with  Remarks  on  the 
Law  relating-  to  Bills  of  Sale.  By  Arthur  Joseph  Hunt,  of  the  Inner  Temple, 
Esq.,  Barrister-at-Law,  Author  of  "The  Law  relating  to  Boundaries,  Fences  and 
Foreshores."  1872 

Hunt's  Boundaries,  Fences  &  Foreshores— 2nd  Edit. 

Post  Svo.  12*.  cloth. 

A  TREATISE  ON  THE  LAW  relating  to  BOUNDARIES 
and  FENCES,  and  to  the  Rights  of  Property  on  the  Sea  Shore  and  in  the  Beds 
of  Public  Elvers  and  other  Waters.  Second  Edition.  By  Arthur  Joseph  Hunt, 
Esq.,  of  the  Inner  Temple,  Barrister-at-Law.  1870 


Chute's  Equity  in  Relation  to  Common  Law. 

Post  Svo.  9s.  cloth. 

EQUITY  UNDER  THE  JUDICATURE  ACT,  or  THE 
RELATION  OF  EQUITY  TO  COMMON  LAW:  with  an  Appendix  con- 
taining the  High  Court  of  Judicature  Act,  1873,  and  the  Schedule  of  Rides. 
By  Chaloner  William  Chute,  Barrister-at-Law ;  Fellow  of  Magdalen  College, 
Oxford.  1874 

Roberts's  Principles  of  Equity.— 3rd  Edition. 

Svo.  IS*,  cloth. 

THE  PRINCIPLES  OF  EQUITY  as  administered  in  the 
Supreme  Court  of  Judicature  and  other  Courts  of  Equitable  Jurisdiction.  By 
Thomas  Archibald  Roberts,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law. 
Third  Edition.  1S77 

Wigram  on  Extrinsic  Evidence  as  to  Wills.— 4th  Ed. 

8vo.  lis.  cloth. 

AN  EXAMINATION  OF  THE  RULES  OF  LAW  respecting 
the  Admission  of  EXTRINSIC  EVIDENCE  in  Aid  of  the  INTERPRETATION 
OF  WILLS.  By  the  Right  Hon.  Sir  James  Wigram,  Knt.  The  Fourth 
Edition,  prepared  for  the  press  with  the  sanction  of  the  learned  Author,  by 
Knox  Wigram,  M.A.,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  1858 


Rouse's  Copyhold  Manual— 3rd  Edition. 

12mo.  10s.  6d.  cloth. 
THE  COPYHOLD  ENFRANCHISEMENT  MANUAL, 

giving  the  Law,  Practice  and  Forms  in  Enfranchisements  at  Common  Law  and 
under  Statute,  and  in  Commutations ;  with  the  Values  of  Enfranchisements  from 
the  Lord's  various  Rights:  the  Principles  of  Calculation  being  clearly  explained 
and  made  practical  by  numerous  Rules,  Tables  and  Examples.  Also  all  the 
Copyhold  Acts,  and  several  other  Statutes  and  Notes.  Third  Edition.  By 
Rolla  Rouse,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law,  Author  of  "The 
Practical  Conveyancer,"  &c.  1866 
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Rouse's  Conveyancer.— 3rd  Edit,  with  Supplement. 

Two  vols.  8vo.,  30s.  cloth,  38s.  calf. 
THE    PEACTICAL    CONVEYANCES,    giving,    in    a    mode 

combining  facility  of  reference  with  general  utility,  upwards  of  Four  Hundred 
Precedents  of  Conveyances,  Mortgages  and  Leases,  Settlements,  and  Miscel- 
laneous Forms,  with  (not  in  previous  editions)  the  Law  and  numerous  Outline 
Forms  and  Clauses  of  Wills  and  Abstracts  of  Statutes  affecting  Real  Property, 
Conveyancing  Memoranda,  &c.  By  Rolla  Rottse,  Esq.,  of  the  Middle  Temple, 
Barrister-at-Law,  Author  of  "The  Practical  Man,"  &c.  Third  Edition,  greatly 
enlarged.  With  a  Supplement,  giving  Abstracts  of  the  Statutory  Provisions 
affecting  the  Practice  in  Conveyancing ;  and  the  requisite  Alterations  in  Forms, 
with  some  New  Forms  ;  and  including  a  full  Abstract  in  numbered  Clauses  of 
the  Stamp  Act,  1870.  1871 

The  Supplement  separately,  price  Is.  6d.  sewed. 


Lewis's  Introduction  to  Conveyancing. 

8vo.  18s.  cloth. 

PEINCIPLES  OE  CONVEYANCING  explained  and  illustrated 

by  Concise  Precedents  ;  with  an  Appendix  on  the  effect  of  the  Transfer  of  Land 
Act  in  modifying  and  shortening  Conveyances.  By  Htjbekt  Lewis,  B.A.,  late 
Scholar  of  Emmanuel  College,  Cambridge,  of  the  Middle  Temple,  Barrister-at- 
Law.  1863 


Barry's  Practice  of  Conveyancing. 

8vo.  18s.  cloth. 
A  TEEATISE  ON  THE  PEACTICE  OF  CONVEYANCING. 

By  W.  Whittaeee  Baeey,  Esq.,  of  Lincoln's  Inn,  Barrister-at-Law,  late  Holder 
of  the  Studentship  of  the  Inns  of  Court,  and  Author  of  "A  Treatise  on  the 
Statutory  Jurisdiction  of  the  Court  of  Chancery."  1865 


Kelly's  Conveyancing  Draftsman. 

Post  8vo.  6s.  cloth. 

THE  DEAFTSMAN :  containing  a  Collection  of  Concise  Prece- 
dents and  Forms  in  Conveyancing ;  with  Introductory  Observations  and 
Practical  Notes.     By  James  Henry  Kelly.  1873 


Coombs'  Manual  of  Solicitors'  Bookkeeping. 

8vo.  10s  6d.  cloth. 

A  MANUAL  of  SOLICITOES'  BOOKKEEPING:    comprising 

Practical  Exemplifications  of  a  Concise  and  Simple  Plan  of  Double  Entry,  with 
Forma  of  Account  and  other  Books  relating  to  Bills,  Cash,  &c,  showing  their 
Operation,  giving  Instructions  for  Keeping,  Posting  and  Balancing  them,  and 

Directions  for  Drawing  Costs,  adapted  to  a  large  or  sniiill,  sole  or  partnership 
business.     By  "W.  B.  Coohbs,  Law  Accountant  and  Costs  Draftsman.  1868 

***  The  various  Account  Books  described  in  the  above  System,  the  forms  of  which 
are  copyright,  may  be  hud  from  the  Publishers  ad  the  'prices  stated  m  the  work, 
paye  274. 
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Pliillimore's  Commentaries  on  International  Law. 
3rd  Edition.    Vol.  I. 

8vo.  24*.  cloth. 

COMMENTARIES  ON  INTERNATIONAL  LAW. 
By  the  Right  Hon.  Sir  Robert  Phillimoee,  Knt.,  Member  of  H.M.'s  Most  Hon. 
Privy  Council,  and  Judge  of  the  High  Court  of  Admiralty  of  England.         1879 

***  Vol.  II., price  28s.,  Vol.  III.,  price  36s.,  and  Vol.  IV.,  price  34s.  cloth,  of  the 

Second  Edition  may  be  had  separately  to  complete  set. 
"The   second  edition  of  Sir  Robert       and  its  opposite,  in  the  third  volume  of 


rhillhnore's  Commentaries  contains  a 
considerable  amount  of  valuable  ad- 
ditional matter,  bearing  more  especially 
on  questions  of  international  law  raised 
by  the  wars  and  contentions  that  have 
broken  out  in  the  world  since  the  publi- 
cation of  the  first  edition.  Having  upon 
a  former  occasion  discussed  at  some 
length  the  general  principles  and  execu- 
tion of  this  important  work,  we  now 
propose  to  confine  ourselves  to  a  brief 
examination  of  a  single  question,  on 
which  Sir  Robert  Phillimore  may  justly 
be  regarded  as  the  latest  authority  and 
as  the  champion  of  the  principles  of 
maritime  law,  which,  down  to  a  recent 
period,  were  maintained  by  this  country, 
and  which  were  at  one  time  accepted 
without  question  by  the  maritime  powers. 
Sir  Robert  Phillimore  has  examined  with 
his  usual  learning,  and  established  with- 
out the  possibility  of  doubt,  the  history 
of  the  doctrine  '  free  ships,  free  goods,' 


his   'Commentaries'    (p.  302)."- — Edin- 
burgh Review.     No.  296,  October,  1876. 

"  We  have  within  a  short  period  briefly 
noticed  the  previous  volumes  of  the  im- 
portant work  of  which  the  fourth  volume 
is  now  before  us.  We  have  more  than 
once  recognized  the  ability  and  profound 
research  which  the  learned  author  has 
brought  to  bear  upon  the  subject,  but 
this  last  volume  strikes  us  as  perhaps  the 
most  able  and  lucid,  and,  in  addition  to 
these  merits,  it  deals  with  a  division  of 
international  jurisprudence  which  is  of 
very  great  interest,  namely,  private  in- 
ternational law  or  comity.  The  issue  of 
a  second  edition  proves  that  it  has  at- 
tained a  position  of  authority  and  is 
favourably  received  by  international 
jurists.  We  have  no  grounds  for  im- 
pugning its  accuracy,  and  as  a  compila- 
tion it  must  receive  our  acknowledgment 
that  it  is  able  and  learned." — Law 
Times. 


Hertslet's  Commercial  Treaties. 

14  vols.  Svo.  18^.  19s.  boards. 
HEETSLET'S    TREATIES   of    Commerce,    Navigation,    Slave 

Trade,    Post    Office   Communications,    Copyright,    &c,    at   present   subsisting 
between  Great  Britain  and  Foreign  Powers.     Compiled  from  Authentic  Docu- 
ments by  Edward  Hertslet,  Esq.,  C.B.,  Librarian  and  Keeper  of  the  Papers 
of  the  Foreign  Office. 
*#*   Vol.  1,  price  12s.:    Vol.  2,  price  12s.;    Vol.  3,  price  18s.;    Vol.  4,  price  18s. 

Vol.  5,  price  20s.;   Vol.  6,  price  25s.;    Vol.  7,  price  30s.;    Vol.  8,  price  30s. 

Vol.  9,  price  30s.;   Vol.  10,  price  30s.;    Vol.  11,  price  30s.;    Vol.  12,  price  40*. 

Vol.  13,  price  42s. ;  Vol.  14,  price  Vis.  cloth,  nun/  be  laid  separately  to  complete 

sets.     Vol.  12  includes  an  Index  of  Subjects  to  the  first  Twelve  Volumes,  which 

Index  is  also  sold  separately ,  price  10s.  cloth. 


Hertslet's  Treaties  on  Trade  and  Tariffs. 

In  royal  Svo. 

TREATIES  and  TARIFFS  regulating  the  Trade  between  Great 

Britain  and  Foreign  Nations,  and  Extracts  of  the  Treaties  between  Foreign 
Powers,  containing  "Most  Favoured  Nation"  Clauses  applicable  to  Great 
Britain  in  force  on  the  1st  January,  1875.  By  Edward  Hertslet,  Esq.,  C.B., 
Librarian  and  Keeper  of  the  Papers  of  the  Foreign  Office.  Part  I. — Austria, 
Is.  M.  cloth.  Part  II.— Turkey,  15s.  cloth.  Part  III.— Italy,  15s.  cloth. 
Part  IV.— China,  10s.  cloth.  Part  V.—  Spain,  11.  Is.  cloth.  Part  VI.—  Japan, 
15s.  cloth. 
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J.  Chitty,  jun's.  Precedents  in  Pleading.— 3rd  Ed. 

Complete  to  1  vol.  royal  8vo.  38*.  cloth. 
J.    CHITTY,    Jun's.    PEECEDENTS   IN   PLEADING:;    with 

copious  Notes  on  Practice,  Pleading  and  Evidence.  Third  Edition.  By  the 
late  Tompson  Chitty,  Esq.,  and  by  Leofeic  Temple,  R.  G.  Williams,  and 
Charles  Jeffeey,  Esquires,  Barristers-at-Law.  (Part  2  may,  for  the  present, 
be  had  sepai'ately,  price  18s.  cloth,  to  complete  sets.)  1868 


Grant's  Law  of  Corporations  in  General. 

Royal  8vo.  26s.  boards. 
A  PEACTICAL  TREATISE  on  the  LAW  of  CORPORATIONS 

in  GENERAL,  as  well  Aggregate  as  Sole  ;  including  Municipal  Corporations  ; 
Railway,  Banking,  Canal,  and  other  Joint-Stock  and  Trading  Bodies  ;  Dean  and 
Chapters;  Universities;  Colleges;  Schools;  Hospitals;  with  quasi  Corporations 
aggregate,  as  Guardians  of  the  Poor,  Churchwardens,  Churchwardens  and  Over- 
seers, &c. ;  and  also  Corporations  sole,  as  Bishops,  Deans,  Canons,  Archdeacons, 
Parsons,  &c.     By  James  Geant,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 

1850 

Baylis's  Law  of  Domestic  Servants.— By  Monckton. 

Eoueth  Edition.     Foolscap  8vo.  2s.  cloth. 

THE  RIGHTS,  DUTIES  and  RELATIONS  OE  DOMESTIC 
SERVANTS  and  their  MASTERS  and  MISTRESSES.  With  a  Short  Account 
of  the  Servants'  Institutions,  &c.  and  their  Advantages.  By  T.  Heney  Baylis, 
M.A.,  of  Brasenose  College,  Oxford,  Barrister-at-Law  of  the  Inner  Temple. 
Fourth  Edition,  with  considerable  Additions,  by  Edwaed  P.  Monckton,  Esq., 
B.A.,  of  Trinity  College,  Cambridge,  Barrister-at-Law  of  the  Inner  Temple.    1873 

Clifford  L  Stephens's  Practice  of  Referees  Court,  1873. 

Two  vols,  royal  8vo.  3^.  10s.  cloth. 

THE  PRACTICE  of  the  COURT  of  REFEREES  on  PRIVATE 
BILLS  in  PARLIAMENT,  with  Reports  of  Cases  as  to  the  locus  standi  of 
Petitioners  during  the  Sessions  1867-68-69-70-71  and  72.  By  Eeedeeick 
Cliffoed  and  Pejibeoke  S.  Stephens,  Barristers-at-Law. 


Just  published,  royal  8vo.  Vol.  I.  Part  I.  price  31s.  Qd.,  Vol.  I.  Part  II. 
15*.  sewed,  Vol.  II.  Part  I.  12s.  Qd.  sewed,  Vol.  II.  Part  II.  12s.  Qd.  sewed, 
Vol.  II.  Part  III.  12s.  Qd.  sewed. 

In  continuation  of  the  above, 

CASES  DECIDED  DURING:  THE  SESSIONS  1873,  1874, 
1875,  1876,  1877,  1878  and  1879  by  the  COURT  of  REFEREES  on  PRIVATE 
BILLS  in  PARLIAMENT.  By  Feedeeick  Cliffoed  and  A.  G.  Rickaeds, 
Esquires,  Barristers-at-Law. 

Clark's  Digest  of  House  of  Lords  Cases. 

Royal  8vo.  31s.  Qd.  cloth. 

A  DIGESTED  INDEX  to  all  the  REPORTS  in  the  HOUSE 
OF  LORDS,  from  the  commencement  of  the  Series  by  Dow,  to  181  l,  to  the  end 
of  ill-  Eleven  Volumes  of  House  of  Lords  Cases,  with  references  to  inure  recent 
Decisions.  Bj  Chablbs  Claek,  Esq.,  one  of  Her  Majesty's' Counsel,  Reporter 
by  appointment  to  the  House  of  Lords.  1868 
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Christie  CraWs  Conveyancing.— 5tli  Edit,  by  Shelf onl. 

Two  vols,  royal  8vo.  31.  cloth,  3/.  12s.  calf. 

CE  ABB'S  COMPLETE  SERIES  OF  PRECEDENTS  IN 
CONVEYANCING  and  of  COMMON  and  COMMERCIAL  FORMS  in  Alpha- 
betical Order,  adapted  to  the  Present  State  of  the  Law  and  the  Practice  of  Con- 
veyancing; with  copious  Prefaces,  Observations  and  Notes  on  the  several  Deeds. 
By  J.  T.  Christie,  Esq.,  Barrister-at-Law.  The  Fifth  Edition,  with  numerous 
Corrections  and  Additions,  by  Leonard  Shelford,  Esq. ,  of  the  Middle  Temple, 
Barrister-at-Law.  1859 

*#*  This  work,  which  embraces  both  the  Principles  and  Practice  of  Conveyancing ,  con- 
tains likewise  every  description  of  Instrument  wanted  for  Commercial  Purposes. 


Ball's  Popular  Conveyancer. 

8vo.  10s.  Gd.  cloth. 

THE  BOPULAB  CONVEYANCES,  being  a  comprehensive 
Theoretical  and  Practical  Exposition  of  Conveyancing,  with  Concise  Precedents. 
By  James  Ball.  1877 

Mr.  Justice  Lush's  Common  Law  Practice. 
3rd  Edition  by  Dixon. 

Two  vols.  8vo.  46s.  cloth. 

LUSH'S  PEACTICE  OE  THE  SUPEEIOE  COUETS 
OF  COMMON  LAW  AT  WESTMINSTER,  in  Actions  and  Proceedings  over 
which  they  have  a  Common  Jurisdiction :  with  Introductory  Treatises  respecting 
Parties  to  Actions ;  Attomies  and  Town  Agents,  their  Qualifications,  Rights, 
Duties,  Privileges  and  Disabilities;  the  Mode  of  Suing,  whether  in  Person  or  by 
Attorney  in  Forma.  Pauperis,  &c.  &c.  &c. ;  and  an  Appendix,  containing  the 
Authorized  Tables  of  Costs  and  Fees,Forms  of  Proceedings  and  Writs  of  Execution. 
Third  Edition.  By  Joseph  Dixon,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  186-5 

Coote's  Admiralty  Practice.— 2nd  Edition. 

8vo.  16s.  cloth. 

THE  PEACTICE  of  the  HIGH  COUET  OF  ADMIRALTY 
OF  ENGLAND  :  also  the  Practice  of  the  Judicial  Committee  of  Her  Majesty's 
Most  Honorable  Privy  Council  in  Admiralty  Appeals,  with  Fomis  and  Bills  of 
Costs.  By  Henry  Charles  Coote,  F.S.A.,  one  of  the  Examiners  of  the  High 
Court  of  Admiralty,  Author  of  ' '  The  Practice  of  the  Court  of  Probate, ' '  kc. 
Second  Edition,  abnost  entirely  re-written,  with  a  Supplement  giving  the  County 
Courts  Jurisdiction  and  Practice  in  Admiralty,  the  Act  of  1868,  Rules,  Orders,  &c. 

1869 
***  This  work  contains  every  Common  Form  in  use  by  the  Practitioner  in  Admiralty, 

as  well  as  every  description  of  Bill  of  Costs  in  that  Court,  a  feature  possessed  by 

no  other  work  on  the  Practice  in  Admiralty. 


Davis's  Criminal  Law  Consolidation  Acts. 

l'2mo.  10s.  cloth. 
THE    NEW    CRIMINAL    LAW    CONSOLIDATION    ACTS, 

1861;  with  an  Introduction  and  practical  Notes,  illustrated  by  a  copious 
reference  to  Cases  decided  by  the  Court  of  Criminal  Appeal.  Together  with 
alphabetical  Tables  of  Offences,  as  well  those  punishable  upon  Summary 
Conviction  as  upon  Indictment,  and  including  the  Offences  under  the  New 
Bankruptcy  Act,  so  arranged  as  to  present  at  one  view  the  particular  Offence, 
the  Old  or  New  Statute  upon  which  it  is  founded,  and  the  Limits  of  Punishment ; 
and  a  full  Index.     By  James  Edward  Davis,  Esq.,  Barrister-at-Law,  1861 
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Bedford's  Final  Guide  to  Probate  and  Divorce. 

8vo.  4s.  cloth. 
THE    FINAL    EXAMINATION    GUIDE    TO    THE    LAW 

OF  PROBATE  AND  DIVORCE  :  containing  a  Digest  of  Final  Examination 
Questions,  with  the  Answers.  By  E.  H.  Bedford,  Solicitor,  Temple,  Author  of 
the  ' '  Final  Examination  Guide  to  the  Practice  of  the  Supreme  Court  of  Judica- 
ture," &c.  &c.  1876 

Bedford's  Final  Guide  to  Judicature  Acts,  1873-5. 

One  vol.  8vo.  7s.  6d.  cloth. 

THE  FINAL  EXAMINATION  GUIDE  TO  THE  PEACTIOE 
OF  THE  SUPREME  COURT  OF  JUDICATURE :  containing  a  Digest  of 
the  Final  Examination  Questions,  with  many  new  ones,  with  Answers  under  the 
Supreme  Court  of  Judicature  Acts.  By  Edward  Henslowe  Bedford,  Solicitor, 
Editor  of  the  "Preliminary,"  "Intermediate,"  and  "Final,"  &c.  &c.  1875 

By  the  same  Author,  on  a  Sheet,  Is. 

A  TABLE  OE  THE  LEADING  STATUTES  for  the  INTEE- 
MEDIATE  and  FINAL  EXAMINATIONS  in  Law,  Equity  and  Conveyancing. 


Goldsmith's  Equity.— Sixth  Edition. 

Post  8vo.  18s.  cloth. 
THE    DOCTEINE    AND    PRACTICE    OF    EQUITY:    or    a 

concise  Outline  of  Proceedings  in  the  High  Court  of  Chancery,  designed 
principally  for  the  Use  of  Students.  Sixth  Edition,  according  to  the  recent 
Statutes  and  Orders.    By  Geo.  Goldsmith,  Esq.,  M.A.,  Barrister-at-Law.     1871 

Nasmith's  Institutes  of  English  Law. 

4  vols,  post  8vo.  30s.  cloth. 

THE  INSTITUTES  OF   ENGLISH  LAW.— Part  1,   English 

Public  Law.  Part  2,  English  Private  Law  (in  2  vols.).  Part  3,  Evidence  and 
the  Measure  of  Damages.  By  David  Nasmith,  LL.B.,  of  the  Middle  Temple, 
Barrister-at-Law,  Author  of  the  Chronometrical  Chart  of  the  History  of 
England,  &c.  1873—1879 

*#*  The  above  may  be  had  separately  to  complete  sets  at  the  followi/ng  prices : — 
Tart  1,  10s.  cloth.     Tart  2,  20*.  cloth.     Tart  3,  10«.  cloth. 


Pearce's  History  of  the  Inns  of  Court  and  Chancery. 

8vo.  8s.  cloth. 

HISTORY  OF  THE  INNS  OF  COURT  AND  CHANCERY  ; 

with  Notices  of  their  Ancient  Discipline,  Rules,  Orders  and  Customs,  Readings, 
Masques,  Revels  and  Entertainments,  including  an  Account  of  the 
Eminent  Men  of  the  Four  Learned  and  Honourable  Societies— Lincoln's  Inn, 
the  Inner  Temple,  the  Middle  Temple,  and  Cray's  Inn,  &c.  By  Robert  R. 
Peaece,  Esq.,  Barrister-at-Law.  1818 


Cutler  and  Griffin's  Indian  Criminal  Law. 

8vo.  Gs.  cloth. 

AN  ANALYSIS  of  the  INDIAN  PENAL  CODE  (including 
the  Indian  Penal  Code  Amendment  Act,  1870),  with  Notes.  By  John  Cutler, 
B.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  and  Edmund  Fuller  Griffin,  B.A., 
of  Lincoln's  Inn,  Barrister-at-Law.  1871 
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The  Law  Examination  Journal. 

Edited  by  Herbert  Newman  Mozley,  M.A., 
Fellow  of  lung's  College,  Cambridge;  and  of  Lincoln's  Inn,  Esq.,  Bamster-at-Law. 

Published  every  Legal  Sitting. 


Price  Is.  each,  by  post  Is.  Id.     All  the  back  Numbers  may  be  had. 


No.  45.  Michaelmas,  1880.— I.  Statutes  and  Rules  of  18S0.  II.  Notice  of  Intermediate 
Examination,  1881.  m.  Digest  of  Cases.  IV.  Honors  Examination,  June,  1880:  Questions 
and  Answers.  V.  Final  Examinations,  November,  1S80  :  Questions  and  Answers.  VI.  Inter- 
mediate Examinations,  November,  18S0 :  Questions  and  Answers.  VU.  Correspondence  and 
Notices. 

Bar  Examination  Journal. 

EDITED  BY 

A.  D.  TTSSEN,  B.C.L.,  M.A.,  Sir  E.  K.  WILSON,  Bart.,  M.A., 

and  W.  D.  EDWARDS,  LL.B.,  Barristers-at-Law. 

8ro.,  3s.  each,  by  post  3s.  1^. 

Nos.  3,  6,  9,  10,  11,  12,  13,  14,  15  and  16,  from  TRINITY  TERM,  1872, 

to  HILARY  TERM,  1878. 

(No.  13  is  a  Double  Number,  price  6s.,  by  post  6s.  2d.;  Nos.  1,  2,  4,  5,  7  ($•  8  are 

out  of  print.) 

The  Preliminary  Examination  Journal 

AND  STUDENT'S  LITERARY  MAGAZINE. 
Edited  by  James  Eule  Benham. 

Now  complete  in  18  Numbers,  containing  all  the  Questions  and  Ansicers  from  1871  to 

1875,  and  to  be  had  in  One  Vol.  8vo.,  price  18s.  cloth. 

Nos.  I.  to  XVIII.  of  the  Preliminary  Examination  Journal  may 

also  still  be  bad  at  Is.  each,  by  post  Is.  Id. 

Gams' s  Roman  Law,  by  Tomkins  and  Lemon. 

Complete  in  1  vol.  8vo.  27s.  cloth  extra. 

THE   COMMENTARIES   of   GAIUS  on  the  SOMAN  LAW: 

with  an  English  Translation  and  Annotations.  By  Frederick  J.  Tomkins,  Esq., 
M.A.,  D.C.L.,  and  Wixliam  George  Lemon,  Esq.,  LL.B.,  Barristers-at-Law, 
of  Lincoln's  Inn.  1869 

Tomkins  and  Jencken's  Modern  Roman  Law. 

8vo.  14s.  cloth. 

COMPENDIUM  OE  THE  MODEEN  ROMAN  LAW. 

Pounded  upon  the  Treatises  of  Puchta,  Von  Vangerow,  Amdts,  Franz  Mcehler 
and  the  Corpus  Juris  Civilis.  By  Frederick  J.  Tomkins,  Esq.,  M.A.,  D.C.L., 
Author  of  the  "Institutes  of  Roman  Law,"  Translator  of  "Gains,"  &c,  and 
Henry  Diedrich  Jencken,  Esq.,  Barristers-at-Law,  of  Lincoln's  Inn.  1870 


Tomkins'  Institutes  of  Roman  Law. 

Part  I.  royal  Svo.  (to  be  completed  in  Three  Parts)  12s.  cloth. 

THE  INSTITUTES  OE  THE  ROMAN  LAW.     Part  I.  The 

Sources  of  the  Roman  Law  and  its  external  History  to  the  decline  of  the 
Eastern  and  "Western  Empires.  By  Frederick  J.  Tomkins,  M.A.,  D.C.L., 
Barrister-at-Law,  of  Lincoln's  Inn.  1867 
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Powell's  Stamp  Duties  and  Stamp  Laws. 

8vo.  12s.  &d.  cloth. 

A  HISTOEY  and  EXPLANATION  of  the  STAMP  DUTIES, 

from  their  commencement  to  the  present  time,  the  past  and  the  present  State  of 
the  Stamp  Laws,  the  System  and  the  Administration  of  the  Tax,  Observations  on 
the  Stamp  Duties  in  Foreign  Countries;  the  Stamp  Laivs  at  present  in  force  in  the 
United  Kingdom ;  with  Notes,  Appendices  and  a  copious  Index.  By  Stephen 
Dowell,  M.A.,  of  Lincoln's  Inn,  Assistant  Solicitor  of  Inland  Revenue.       1873 


DowelFs  Income  Tax  Laws. 

8vo.  12*.  6d.  cloth. 

THE  INCOME  TAX  LAWS  at  present  in  force  in  the  United 

Kingdom,  with  Practical  Notes,  Appendices  and  a  copious  Index.  By  Stephen 
Dowell,  M.A.,  of  Lincoln's  Inn,  Assistant  Solicitor  of  Inland  Revenue.       1874 

Hamel's  Customs  Laws,  1876. 

Post  8vo.   6*. ;    demy  8vo.   8s.  Gd.  cloth. 

THE   LAWS   OF   THE   CUSTOMS,  consolidated  by  direction 

of  the  Lords  Commissioners  of  Her  Majesty's  Treasury.  With  Practical  Notes 
and  References  throughout ;  an  Appendix,  containing  various  Statutory  Pro- 
visions incidental  to  the  Customs;  the  Customs  Tariff  Act;  and  a  copious  Index. 
By  Felix  John  Hamet,,  Esq.,  Solicitor  for  Her  Majesty's  Customs.  1876 

Bund's  Agricultural  Holdings  Act,  1875. 

Demy  12mo.  5s.  cloth. 

THE  LAW  OF  COMPENSATION  EOR  UNEXHAUSTED 
AGRICULTURAL  IMPROVEMENTS,  as  amended  by  the  Agricultural 
Holdings  (England)  Act,  1875.  By  J.  W.  Willis  Bund,  M.A.,  of  Lincoln's 
Inn,  Barrister-at-Law,  Author  of  "The  Law  relating  to  Salmon  Fisheries  in 
England  and  Wales,"  &c.  1876 

Wills  on  Circumstantial  Evidence.— 4th  Edit. 

Svo.  10*.  cloth. 

AN  ESSAY  on  the  PEINCIPLES  of  CIECUMSTANTIAL 
EVIDENCE.  Illustrated  by  numerous  Cases.  By  the  late  William  Wills, 
Esq.  Fourth  Edition,  edited  by  his  Son,  Alfred  Wills,  Esq.,  Barrister-at- 
Law.  1862 

Adams  on  Trade  Marks. 

8vo.  7s.  6d.  cloth. 
A  TREATISE   ON   THE   LAW  OF  TRADE  MARKS;   with 

the  Trade  Marks  Registration  Act  of  1875,  and  the  Lord  Chancellor's  Rules. 
By  F.  M.  Adams,  B.A.,  of  the  Middle  Temple,  Barrister-at-Law.  1876 

Williams's  Common  Law  Pleading  and  Practice. 

8vo.  12.v.  cloth. 

An  INTRODUCTION  to  PRACTICE  and  PLEADING  in  the 
SUPERIOR  COURTS  of  LAW,  embracing  an  outline  of  the  whole  proceedings 
in  an  Action  at  Law,  on  Motion,  and  at  Judges'  Chambers;  together  with  Ihe 
Rules  of  Pleading  and  Practice,  and  Forms  of  all  the  principal  Proceedings.  By 
Watkin  Williams,  Esq.,  M.P.,  of  the  Inner  Temple,  Barrister-at-Law.      1857 
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Lawrence  on  Partition. 

8vo.  8*.  cloth. 

THE   COMPULSOEY  SALE   OF   EEAL  ESTATE  under  the 

POWERS  of  the  PARTITION  ACT,  1868.  As  Amended  by  the  Partition 
Act,  1876.  By  Philip  Heney  Lawrence,  of  Lincoln's  Inn,  Esq.,  Barrister- 
at-Law.  1877 

Trower's  Church  Building  Laws. 

Post  8vo.  9s.  cloth. 

THE  LAW  OE  THE  BUILDING  OE  CHUECHES,  PAE- 
SONAGES,  and  SCHOOLS,  and  of  the  Division  of  Parishes  and  Places.  By 
Charles  Francis  Teoweb,  M.A.,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law, 
late  Fellow  of  Exeter  College,  Oxford,  and  late  Secretary  of  Presentations  to 
Lord  Chancellor  Westbury.  1874 

Bulley  and  Bund's  Bankruptcy  Manual. 

12mo.  16s.  cloth. 

A  MANUAL  of  the  LAW  and  PEACTICE  of  BANKRUPTCY 

as  Amended  and  Consolidated  by  the  Statutes  of  1869:  with  an  APPENDIX 
containing  the  Statutes,  Orders  and  Forms.  By  John  F.  Bulley,  B.A.,  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law,  and  J.  W.  Willis  Bund,  M.A.,  LL.B., 
of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  With  Supplement,  including  the 
Orders  to  30th  April,  1870.  1870 

The  Supplement  may  be  had  separately,  Is.  sewed. 

Brabrook's  Co-operative  and  Provident  Societies. 

12ino.  6s.  cloth. 

THE    LAW  relating    to    LNDUSTELAL    and    PEOYTDENT 

SOCIETIES,  including  the  Winding-up  Clauses,  with  a  Practical  Introduction, 
Notes,  and  Model  Rules,  to  which  are  added  the  Law  of  France  on  the  same 
subject,  and  Remarks  on  Trades  Unions.  By  Edward  W.  Beabbook,  F.S.A., 
of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  Assistant  Registrar  of  Friendly 
Societies  in  England.  1S69 

Caches'  Town  Councillors  and  Burgesses  Manual. 

Post  Svo.  7s.  cloth. 
THE  TOWN  COUNCILLOES  and  BUEGESSES  MANUAL, 

a  Popular  Digest  of  Municipal  and  Sanitary  Law,  with  information  as  to 
Charters  of  Incorporation,  and  a  Collection  of  usef  id  Forms  especially  adapted 
for  newly  Incorporated  Boroughs.  By  Louis  Gaches,  LL.M.,  B.A.,  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law.  1875 


Holland  on  the  Form  of  the  Law. 

8vo.  7s.  Gd.  cloth. 
ESSAYS  upon  the  FOBM  of  the  LAW.     By  Thomas  Erskete 

Holland,  M.A.,  Fellow  of  Exeter  Colleg'e,  and  Chichele  Professor  of  Inter- 
national Law  in  the  University  of  Oxford,  and  of  Lincoln's  Inn,  Barrister-at- 
Law.  1870 

Heales's  History  and  Law  of  Pews. 

2  vols.  Svo.  16s.  cloth. 

THE  HISTOEY  and  LAW  OF  CHUECH  SEATS  or  PEWS. 
By  Alfeed  Heales,  F.S.A.,  Proctor  in  Doctors'  Commons.  1872 
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Shelford's  Succession,  Probate  and  Legacy  Duties. 
2nd  Edition. 

12mo.  16*.  cloth. 

THE  LAW  RELATING  TO  THE  PEOBATE,  LEGACY 
and  SUCCESSION  DUTIES  in  ENGLAND,  IRELAND  and  SCOTLAND, 
including  all  the  Statutes  and  the  Decisions  on  those  Subjects :  with  Forms  and 
Official  Regulations.  By  Leonard  Shelfoed,  Esq.,  of  the  Middle  Temple, 
Barrister-at-Law.     The  Second  Edition,  with  many  Alterations  and  Additions. 

1861 

Brandon's  Law  of  Foreign  Attachment. 

8vo.  14s.  cloth. 

A  TEEATISE  upon  the  CUSTOMARY  LAW  of  FOREIGN 
ATTACHMENT,  and  the  PRACTICE  of  the  MAYOR'S  COURT  of  the  CITY 
OF  LONDON  therein.  With  Forms  of  Procedure.  By  Woodthobpe  Beandon, 
Esq.,  of  the  Middle  Temple,  Barrister-at-Law.  1861 

Forbes  on  Savings  Banks. 

1  vol.  12mo.  7*.  Qd.  cloth. 

THE  LAW  RELATING  TO  TRUSTEE  AND  POST  OFFICE 
SAVING-S  BANKS,  with  Notes  of  Decisions  and  Awards  made  by  the  Bar- 
rister and  Registrar  of  Friendly  Societies.  By  Ubquttart  A.  Foebes,  of  Lincoln's 
Inn,  Esquire,  Barrister-at-Law.  1878 

Smith's  Bar  Education. 

Svo.  9s.  cloth. 

A  HISTORY  of  EDUCATION  for  the  ENGLISH  BAR,  with 
SUGGESTIONS  as  to  SUBJECTS  and  METHODS  of  STUDY.  By  Philip 
Anstie  Smith,  Esq.,  M.A.,  LL.B.,  Barrister-at-Law.  1860 

Wright's  Law  of  Conspiracy. 

8vo.  4s.  cloth. 

THE  LAW  of  CRIMINAL  CONSPIRACIES  and  AGREE- 
MENTS. By  R.  S.  Weight,  of  the  Inner  Temple,  Barrister-at-Law,  Fellow 
of  Oriel  Coll.,  Oxford.  1873 

Cutler's  Law  of  Naturalization. 

12mo.  3s.  Qd.  cloth. 

THE  LAW  OF  NATURALIZATION;  as  Amended  by  the 
Acts  of  1870.  By  John  Ctttlee,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law, 
Editor  of  "Powell's  Law  of  Evidence,"  &c.  1871 


Phillips's  Law  of  Lunacy. 

Post  8vo.  18s.  cloth. 

THE  LAW  CONCERNING  LUNATICS,  IDIOTS,  AND 
PERSONS  OF  UNSOUND  MIND.  By  Chaeles  Palmee  PuiLLirs,  M.A.,  of 
Linn ilu's  Inn,  Esq.,  Barrister-at-Law,  and  one  of  the  Commissioners  in  Lunacy. 

1858 
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An  Action  at  Law :  being  an  Outline  of  the  Jurisdiction  of  the 

Superior  Courts  of  Common  Law,  with  an  Elementary  View  of  the  Proceedings 
in  Actions  therein.  By  Robert  Malcolm  Kerb,  Barrister-at-Law;  now  Judge 
of  the  Sheriff's  Court  of  the  City  of  London.     Third  Edition.     12mo.  9s.  cloth. 

1861 

A  Handy  Book  for  the  Common  Law  Judges'  Chambers.     By 

Geo.  H.  Parkinson,  Chamber  Clerk  to  the  Hon.  Mr.  Justice  Byles.    12mo.  7s.  cloth. 

1561 

A  Concise  Treatise  on  the  Principles  of  Equity  Pleading ;  with 

Precedents.  By  C.  Stewart  Drewrt,  of  the  Inner  Temple,  Esq.,  Barrister-at- 
Law.     12mo.  6s.  cloth.  1858 

Drainage  of  Land :  How  to  procure  Outfalls  by  New  Drains,  or 

the  Improvement  of  Existing  Drains,  in  the  Lands  of  an  adjoining  Owner,  under 
the  Powers  contained  in  Part  III.  of  the  Act  24  &  25  Vict.  c.  133;  with  an  Explana- 
tion of  the  Provisions,  and  Suggestions  for  the  Guidance  of  Land  Owners,  Occupiers, 
Land  Agents  and  Surveyors.    By  J.  William:  Wilson,  Solicitor.    8vo.  Is.  sewed. 

The  Law  and  Facts  of  the  Alabama  Case,  with  reference  to  the 

Geneva  Arbitration.    By  James  O'Dowd,  Esq. ,  Barrister-at-Law.    8vo.  2s.  sewed. 

Foreshores.     Report  of  Case,  The  Queen  at  the  Prosecution  of 

Williams  v.  Nicholson,  for  removing  Shingle  from  the  Foreshore  at  Withemsea. 
Heard  at  the  Police  Court,  Hull,  31st  May,  1870.     Svo.  Is.  sewed. 

Indian  Civil  Service  Examinations.     On  reporting  Cases  for  the 

Periodical  Examinations  by  Selected  Candidates  for  the  Civil  Service  of  India  : 
Being  a  Lecture  delivered  on  Wednesday,  June  12th,  1867,  at  King's  College, 
London.  By  John  Cutler,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  Professor 
of  English  Law  and  Jurisprudence  and  Professor  of  Indian  Jurisprudence  at 
King's  College,  London.     8vo.  Is.  sewed. 

Harnel's    International    Law,    in    connexion    with    Municipal 

Statutes  relating  to  the  Commerce,  Bights  and  Liabilities  of  the  Subjects  of 
Neutral  States  pending  Foreign  War ;  considered  with  reference  to  the  Case  of 
the  Alexandra,  seized  under  the  provisions  of  the  Foreign  Enlistment  Act.  By 
Felix  Hargrave  Hamel,  Barrister-at-Law.     Post  Svo.  3s.  boards.  1863 

Francillon's  Lectures,  Elementary  and  Familiar,  on  English  Law. 

First  and  Second  Series.  By  James  Francillon,  Esq. ,  County  Court  Judge. 
2  vols.  Svo.  8s.  each,  cloth.  1S60— 1861 

The  Laws  of  Barbados.     Royal  8vo.  21s.  cloth. 


Le  Marchant's  Report  of  Proceedings  of  the  House  of  Lords 

on  the  Claims  to  the  Barony  of  Gardner,  with  an  Appendix  of  Cases  illustrative 
of  the  Law  of  Legitimacy.  By  Sir  Denis  Le  Marchant,  of  Lincoln's  Inn, 
Barrister-at-Law.     Svo.  18s.  boards.  182S 
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Norman's  Treatise  on  the  Law  and  Practice  relating  to  Letters 
Patent  for  Inventions.  By  J.  P.  Norman,  M.A.,  Barrister-at-Law.  Post  8vo. 
7s.  Qd.  cloth.  1853 

Gray's  Treatise  on  the  Law  of  Costs  in  Actions  and  other  Pro- 
ceedings in  the  Courts  of  Common  Law  at  "Westminster.  By  John  Gray,  Esq. , 
of  the  Middle  Temple,  Barrister-at-Law.     8vo.  21s.  cloth.  1853 

An  Elementary  View  of  the  Proceedings  in  a  Suit  in  Equity. 
With  an  Appendix  of  Forms.  By  Sylvester  J.  Hunter,  B.A.,  of  Lincoln's 
Inn,  Barrister-at-Law.  Sixth  Edition.  By  G.  W.  Lawrance,  M.A.,  of 
Lincoln's  Inn,  Barrister-at-Law.     Post  8vo.  12s.  cloth.  1873 

A  Memoir  of  Lord  Lyndhurst.  By  "William  Sidney  Gibson,  Esq., 
M.A.,  F.S.A.,  Barrister-at-Law,  of  Lincoln's  Inn.  Second  Edition,  enlarged. 
8vo.  2s.  Qd.  cloth. 

The  Ancient  Land  Settlement  of  England.  A  Lecture  delivered 
at  University  College,  London,  October  17th,  1871.  By  J.  W.  Willis  Bund, 
M.A.,  Professor  of  Constitutional  Law  and  History.     8vo.  Is.  sewed. 

Bowditch's  Treatise  on  the  History,  B,evenue  Laws,  and  Govern- 
ment of  the  Isles  of  Jersey  and  Guernsey,  to  which  is  added  the  recent  Acts  as 
to  Smuggling,  Customs  and  Trade  of  the  Isle  of  Man  and  the  Channel  Islands, 
Forms,  Costs,  &c.     By  J.  Bowditch,  Solicitor.     8vo.  3s.  Qd.  sewed. 

Pulling's    Practical    Compendium    of   the    Law  and  Usage   of 

Mercantile  Accounts :  describing  the  various  Rules  of  Law  affecting  them, 
at  Common  Law,  in  Equity,  Bankruptcy  and  Insolvency,  or  by  Arbitration. 
Containing  the  Law  of  Joint  Stock  Companies'  Accounts,  and  the  Legal  Regu- 
lations for  their  Adjustment  under  the  Winding-up  Acts  of  1818  and  1849.  By 
Alexander  Pulling,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law.  12mo.  9s. 
boards.  1850 

Gurney's  System  of  Short  Hand.  By  Thomas  Gurney.  First 
publishedin  1740,  and  subsequently  improved.    17thEdition.    12mo.  3s.  Qd.  cloth. 

1869 

Linklater's  Digest  of,  and  Index  to,  the  New  Bankruptcy  Act, 
18G9,  and  the  accompanying  Acts.  By  John  Linklater,  Solicitor.  Second 
Edition.     Imperial  8vo.  3s.  Qd.  sewed. 

Moseley's    Law    of   Contraband    of  War;    comprising    all    the 

American  and  English  Authorities  on  the  Subject.  By  JosErn  Moseley,  Esq., 
B.C.L.,  Barrister-at-Law.     Post  8vo.  5s.  cloth.  18G1 

Dr.  Deane's  Law  of  Blockade,  as  contained  in  the  Judgments 
of  Dr.  Lushington  and  the  Cases  on  Blockade  decided  during  1854.  By  J.  P. 
Deane,  D.C.L.,  Advocate  in  Doctors'  Commons.     8vo.  10s.  cloth.  L855 
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Lovesy's  Law  of  Arbitration  between  Masters  and  Workmen, 

as  founded  upon  the  Councils  of  Conciliation  Act  of  1867,  the  Masters  and 
Workmen  Act,  and  other  Acts,  with  an  Introduction  and  Notes.  By  C.  W. 
Lovesy,  Esq.,  Barrister-at-Law,  now  one  of  Her  Majesty's  Judges,  British 
Guiana.      12mo.  4s.  cloth.  1867 

Sewell's  Treatise  on  the  Law  of  Sheriff,  with  Practical  Forms 

and  Precedents.  By  Richard  Clarke  Sewell,  Esq.,  D.C.L.,  Barrister-at-Law. 
8vo.  21s.  boards.  1842 

The  Law  relating  to  Transactions  on  the  Stock  Exchange.  By 
Henry  Keyser,  Esq.,  Barrister-at-Law.     12mo.  Ss.  cloth.  1850 

A  Legigraphical  Chart  of  Landed  Property  in  England  from  the 
time  of  the  Saxons  to  the  present  iEra.  By  Charles  Fearne,  Esq.,  Barrister- 
at-Law.     On  a  large  sheet,  6s.  coloured. 

The  Common  Law  of  Kent;  or  the  Customs  of  Gavelkind.  With 
an  Appendix  concerning  Borough  English.  By  T.  Robinson,  Esq.  Third 
Edition,  with  Notes  and  References  to  modern  Authorities,  by  John  Wilson, 
Esq.,  Barrister-at-Law.     8vo.  18s.  boards.  1822 

A  Treatise  on  the  Law  of  Gaming,  Horse-Racing,  and  Wagers. 

By  Frederic  Edwards,  Esq.,  Barrister-at-Law.     12mo.  5s.  cloth.  1839 

A  Digest  of  Principles  of  English  Law ;  arranged  in  the  order 

of  the  Code  Napoleon,  with  an  Historical  Introduction.  By  George  Blaxland, 
Esq.     Royal  8vo.  £1 :  4s.  boards.  1839 

A  Treatise  on  the  Law  of  Commerce  and  Manufactures,  and  the 

Contracts  relating  thereto ;  with  an  Appendix  of  Treaties,  Statutes,  and  Pre- 
cedents. By  Joseph  Chitty,  Esq.,  Barrister-at-Law.  4  vols,  royal.  8vo. 
£6  :  6s.  boards.  1824 

Anstey's  Pleader's  Guide  ;  a  Didactic  Poem,  in  Two  Parts.     The 

Eighth  Edition.     12mo.  7s.  boards.  1826 

Hardy's  Catalogue  of  Lords  Chancellors,  Keepers  of  the  Great 
Seal,  and  Principal  Officers  of  the  High  Court  of  Chancery.  By  Thomas 
Dttpfus  Hardy,  Principal  Keeper  of  Records.  Royal  8vo.  20s.  cloth.  (Only 
250  copies  printed.)  1S43 

Pothier's  Treatise  on  the  Contract  of  Partnership ;  with  the 
Civil  Code  and  Code  of  Commerce  relating  to  the  Subject,  in  the  same  Order. 
Translated  from  the  French.     By  O.  D.  Tudor,  Esq.,  Barrister.    8vo.  5s.  cloth. 

1854 
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Rules  and  Regulations  to  be  observed  in  all  Causes,  Suits  and 
Proceedings  instituted  in  the  Consistory  Court  of  London  from  and  after 
26th  June,  1877.     (By  Order  of  the  Judge.)     Royal  8vo.,  Is.  sewed. 

The  Case  of  the  Rev.  G-.  C.  Gorham  against  the  Bishop  of 
Exeter,  as  heard  and  determined  by  the  Judicial  Committee  of  the  Privy  Council 
on  appeal  from  the  Arches  Court  of  Canterbury.  By  Edward  F.  Mooee,  Esq., 
M.A.,  Barrister-at-Law,  Author  of  Moore's  "Privy  Council  Reports."  Royal 
8vo.  8s.  cloth.  1852 

Archdeacon  Hale's  Essay  on  the  Union  between  Church  and 
State,  and  the  Establishment  by  Law  of  the  Protestant  Reformed  Religion  in 
England,  Ireland,  and  Scotland.  By  W.  H.  Hale,  M.A.,  Archdeacon  of 
London.     8vo.  Is.  sewed. 

The  Judgment  of  the  Privy  Council  on  Appeal  in  the  Case  of 
Hebbert  v.  Purchas.  Edited  by  Edward  Bullock,  of  the  Inner  Temple, 
Barrister-at-Law,  Reporter  in  Privy  Council 'for  the  Law  Journal  Reports. 
Royal  8vo.  2s.  6d.  sewed. 

Burder  v.  Heath.  Judgment  delivered  on  November  2,  1861,  by 
the  Right  Honorable  Stephen  Ltjshington,  D.C.L.,  Dean  of  the  Arches.  Eolio 
Is.  sewed. 

The  Case  of  Long  v.  Bishop  of  Cape  Town,  embracing  the 
opinions  of  the  Judges  of  Colonial  Coiu't  hitherto  unpublished,  together  with 
the  decision  of  the  Privy  Council,  and  Preliminary  Observations  by  the  Editor. 
Royal  8vo.  6s.  sewed. 

The  Judgment  of  the  Dean  of  the  Arches,  also  the  Judgment  of 
the  PRIVY  COUNCIL,  in  Liddell  (clerk),  and  Home  and  others  against 
Westerton,  and  Liddell  (clerk)  and  Park  and  Evans  against  Beal.  Edited  by 
A.  E.  Bayeord,  LL.D. ;  and  with  an  elaborate  analytical  Index  to  the  whole  of 
the  Judgments  in  these  Cases.     Royal  8vo.  3s.  Qd.  sewed. 

The  Law  of  the  Building  of  Churches,  Parsonages  and  Schools, 
and  of  the  Division  of  Parishes  and  Places — continued  to  1874.  By  Charles 
Francis  Trower,  M.A.,  Barrister-at-Law.     Post  8vo.  9s.  cloth. 

The  History  and  Law  of  Church  Seats  or  Pews.  By  Alfred 
Heales,  F.S.A.,  Proctor  in  Doctors'  Commons.     2  vols.  8vo.  16s.  cloth. 

Field's  Law  relating  to  Protestant  Curates  and  the  Residence  of 
Incumbents  on  their  Benefices  in  England  and  Ireland.  By  C.  D.  Field,  M.A., 
LL.D.,  Author  of  "  The  Law  of  Evidence  in  India,"  &c.     Post  8vo.  6s.  cloth. 

Hamel's  Law  of  Ritualism  in  the  United  Church  of  England  and 
Ireland.  With  Practical  Suggestions  for  Amendment  of  the  Law,  and  a  Form 
of  Bill  for  that  purpose.  By  F.  Hargave  Hamel,  Esq.,  of  the  Inner  Temple, 
Barrister-at-Law.     Post  8vo.  Is.  sewed. 

The  Judgment  delivered  by  the  Right  Honble.  Sir  Robert 
Phillimore,  D.C.L.,  Official  Principal  of  the  Court  of  Arches,  in  the  Cases  of 
Martin  v.  Mackonochie  and  Flamank  v.  Simpson.  Edited  by  Walter  G-.  F. 
PniLLiMORE,  B.A.,  of  the  Middle  Temple,  Fellow  of  All  Souls  College,  and 
Vinerian  Scholar,  Oxford.     Royal  8vo.  2s.  6^.  sewed. 

Judgment  delivered  by  the  Right  Hon.  Lord  Cairns  on  behalf  of 
the  Judicial  C<  immitti  se  of  the  Privy  Council  in  the  case  of  Martin  v.  Mackonochie. 
Edited  by  W.  Ernst  Browning,  Barrister-at-Law.     Royal  8vo.  Is.  6d.  sewed. 

The  Privilege  of  Religious  Confessions  in  English  Courts  of 
Justice  considered  in  a  Letter  to  a  Friend.  By  Edward  Badklky,  Esq.,  M.A., 
Barrister-at-Law.     8vo.  2s.  sewed. 

The  Practice  of  the  Ecclesiastical  Courts,  with  Forms  and 
Tables  of  Costs.  By  II.  C.  Coote,  F.S.A.,  Proctor  in  Doctors'  Commons,  &c. 
8vo.  28s.  boards. 

A  Practical  Treatise  on  the  Law  of  Advowsons.  By  J.  Mirehouse, 
Esq.,  Barrister-at-Law.     8vo.  11*.  boards. 

The  Lord's  Table  :  its  true  Rubrical  Position.  The  Purchas 
Judgment,  not  reliable.  The  Power  of  the  Laity  and  Churchwardens  to  prevent 
Romanising.  to  the  Laity  and  Parishes  for  thi  due  ordering  of  the 

Table  at  Communion  Time.     The  Rubrical  Posit  ion  of  the  ( 'elebrant.     By  IT.  F. 
Napper,  Solicitor.     8vo.  Is.  sewed. 
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Hertslet's  Treaties.    Vol.  XV.    In  1  vol.  8vo. 

Dr.  Tristram's  Practice  of  the  Probate  Division  of  the  High.  Court 
of  Justice  in  Contentious  Matters.     In  1  vol.  8vo. 

A  Collection  of  Mortgage  Precedents  and  Forms  of  Decrees.     By 
W.  R.  Fishek,  Esq.,  of  Lincoln's  Inn,  Barrister-at-Law.     In  1  vol.  royal  8vo. 
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Imprinted  at  London, 

nvmber  Seuen  in  Flete  strete  within  Temple  barre, 

whylom  the  signe  of  the  Hande  and  starre, 

and  the  Hovse  where  liued  Richard  Tottel, 
pixxhx  tjr  %$tcfol  ptmtea  xif  ibt  ool\ts  of  fyt  Common:  IaJ&xe 

in  the  seueral  Reigns  of 
Kng.  Edw.  VI.  and  of  the  qvenes  Marye  and  Elizabeth. 
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Oke's  Magisterial  Synopsis  ;  a  Practical  Guide  for  Magis- 
trates, their  Clerks,  Solicitors,  and  Constables ;  comprising  Summary  Convictions 
and  Indictable  Offences,  with  their  Penalties,  Punishments,  Procedure,  &c, 
alphabetically  and  tubularly  arranged:  "with  a  Copious  Index.  Twelfth  Edition, 
much  enlarged.  By  Thomas  W.  Saunders,  Esq.,  late  Recorder  of  Bath,  and  now 
one  of  the  Metropolitan  Police  Magistrates.  In  2  vols.  8vo.  '  60s.  cloth.  68s. 
half-calf.     70s.  calf. 

"  The  new  edition  now  before  us  has  been  brought  out  under  the  superintendence  of  Mr. 
Saunders,  the  Recorder  of  Bath,  whose  name  is  so  well  known  in  legal  literature.  Mr.  Saunders 
has  for  so  many  years  made  many  of  the  subjects  which  fall  within  the  scope  of  magisterial 
jurisdiction  Iris  special  study,  and  we  are  not  at  all  surprised  that  he  should  have  been  selected 
to  carry  on  the  work  of  Mr.  Oke." — Law  Journal. 

Saunders's    Summary   Jurisdiction   Act,    1879,    and 

recent  legislation  relating  to  Magisterial  Procedure,  arranged  as  a  Supplement 
to  the  12th  Edition  of  Oke's  Magisterial  Synopsis.     8vo.     5s.  cloth. 

Oke's  Magisterial  Formalist ;  being  a  complete  collection 

of  Forms  and  Precedents  for  practical  use  in  all  Cases  out  of  Quarter  Sessions,  and 
in  Parochial  Matters,  by  Magistrates,  then-  Clerks,  Attomies  and  Constables. 
By  Geoege  C.  Oke,  Author  of  "The  Magisterial  Synopsis,"  &c.  Fifth  Edition, 
enlarged  and  improved.  By  Thomas  W.  Saunders,  Esq.,  late  Recorder  of  Bath, 
and  now  one  of  the  Metropolitan  Police  Magistrates.  8vo.  38s.  cloth.  42s. 
half-calf.     43s.  calf. 

"  In  selecting  Mr.  Saunders  to  follow  in  the  steps  of  Mr.  Oke,  the  publishers  exercised  wise 
discretion,  and  we  congratulate  both  author  and  publishers  upon  the  complete  and  very  excellent 
manner  in  which  this  edition  has  been  prepared  and  is  now  presented  to  the  profession." — Law 
Times. 

Oke's  Handy  Book  of  the  Game  Laws;   containing  the 

whole  Law  as  to  Game  Licences  and  Certificates,  dm  Licences,  Poaching  Preven- 
tion, Trespass,  Rabbits,  Deer,  Dogs,  Birds,  and  Poisoned  Grain,  Sea  Birds,  Wild 
Birds  and  Wild  Fowl,  and  the  Rating  of  Game  throughout  the  United  Kingdom. 
Systematically  arranged,  with  the  Acts,  Decisions,  Notes  and  Forms.  By  J.  W. 
Willis  Bund,  M.A.,  LL.B.,  Barrister-at-Law,  Author  of  "The  Law  relating 
to  Salmon  Fisheries  in  England  and  Wales,"  &c.     Post  8vo.     14s.  cloth. 

"  A  book  on  the  Game  Laws,  brought  up  to  the  present  time,  and  including  the  recent  Acts 
with  regard  to  Wild  Fowl,  &c.  was  much  needed,  and  Mr.  Willis  Bund  has  most  opportunely 
supplied  the  want  by  bringing  out  a  revised  and  enlarged  edition  of  the  very  useful  Handy  Book 
of  which  the  late  Mr.  Oke  was  the  Author." — The  Field. 

Oke's  Handy  Book  of  the  Fishery  Laws ;    containing 

the  Law  as  to  Fisheries,  Private  and  Public,  in  the  Inland  Waters  of  England 
and  Wales,  and  the  Freshwater  Fisheries  Preservation  Act,  1878.  Systema- 
tically arranged,  with  the  Acts,  Decisions,  Notes  and  Forms.  By  Geoege  C. 
Oke,  author  of  " The  Magisterial  Synopsis"  and  "Formulist,"  "The  Laws  of 
Turnpike  Roads,"  &c,  &c.  Second  Edition.  By  J.  W.  Willis  Bund,  M.A., 
LL.B.,  of  Lincoln's  Inn,  Barrister-at-Law,  Chairman  of  the  Severn  Fishery 
Board.     In  One  Vol.     Post  8vo.     5s.  cloth. 

Oke's  Laws  as  to  Licensing  Inns,  &c.  1874;  containing 

the  Licensing  Acts  of  1872  and  1874,  and  the  other  Acts  in  force  as  to  Ale-houses, 
Beer-houses,  Wine  and  Refreshment-houses,  Shops,  &c.  where  Intoxicating 
Liquors  are  sold,  and  Billiard  and  Occasional  Licences.  Systematically  arranged, 
with  Explanatory  Notes,  the  authorized  Fomis  of  Licences,  Tables  of  Offences, 
Index,  &c."  By  George  C.  Oke,  late  Chief  Clerk  to  the  Lord  Mayor  of  London. 
Second  Edition,  with  all  the  Cases  decided  to  the  present  tune.  By  W.  Cunningham 
Glen,  Esq.,  Barrister-at-Law.     Post  8vo.     10s.  cloth. 

"  The  arrangement  in  chapters  adopted  by  Mr.  Oke  seems  to  us  better  than  the  plan  pursued 
by  the  authors  of  the  rival  work." — Solicitors'  Journal. 

"  Mr.  Oke  has  brought  out  by  far  the  best  edition  of  the  act." — Laio  Times. 

"  We  are  sure  that  lawyers  who  have  licensing  cases  and  magistrates  who  have  to  administer 
the  new  act  will  be  very  glad  to  hear  that  Mr.  Oke  has  published  a  treatise  on  the  subject." — 
Law  Journal. 
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Mr.  Serjeant  Stephen's  New  Commentaries.  By  James  Stephen,  Esq., 
LL.D.,  Judge  of  County  Courts.  Eighth  Edition.  Prepared  for  the  Press  by 
Henry  St.  James  Stephen,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 
4  vols.     Svo.     41.  is.  cloth. 

***  This  Work  is  set  for  the  Intermediate  Examination  for  Solicitors  for  1880 

and  1881. 

Tudor's  Leading  Cases   on  Real  Property,  Conveyancing  and 

Wills :  with  Notes.     3rd  Edition.     Royal  Svo.     21.  12s.  Gd.  cloth. 

Plumptre's  Principles  of  the  Law  of  Simple  Contracts.    Post  S<:o. 
8s.  cloth. 

***  A  companion  volume  to  Underhill  on  Torts. 

Mozley  and  "Whiteley's  Concise  Law  Dictionary.     Svo.     20s. 

"Law  students  desirous  of  '  cramming'  will  fund  it  acceptable." — Law  Times. 

Trower's  Prevalence  of  Equity  under  the  Judicature  Acts, 
1873  and  187-5.     8vo.     5*.  cloth. 

Chute's  Equity  in  relation  to  Common  Law.    Svo.    9s.  cloth. 
Underbill's   Law   of  Torts    or    Wrongs.      Second  Edition.    Post  Svo. 
8s.  cloth. 

TJnderhill's  Law  of  Trusts  and  Trustees.     Post  Svo.     8s.  cloth. 

Seaborne's  Manual  of  the  Law  of  Vendors  and  Purchasers. 
Second  Edition.     Post  Svo.     10s.  Gd.  cloth. 

Kelly's  Conveyancing  Draftsman.     Post  Svo.     6s.  cloth. 
Goldsmith's  Doctrine  and  Practice  of  Equity.     Sixth  Edition.    18s. 
Roberts'  Principles  of  Equity:   a  First  Book  on  Equity  Juris- 
prudence.    Third  Edition.     Svo.     18s.  cloth. 

Mosely's  Articled  Clerks'  Handy-Book.  Second  Edition.  By 
E.  H.  Bedford.     Post  8vo.     8s.  Gd.  cloth. 

Bedford's  Final  Examination  Guide  to  the  Judicature  Acts, 
1873  and  1875.     Questions  and  Answers.     8vo.     7s.  Gd.  cloth. 

Bedford's  Final  Examination  Guide  to  the  Law  of  Probate 
and  Divorce.     Questions  and  Answers.     8vo.     4s.  cloth. 

Bedford's  Table  of  Leading  Statutes  for  the  Intermediate  and 
Final  Examination  in  Law,  Equity  and  Conveyancing.     Is.  on  a  Sheet. 

Lewis's  Principles  of  Conveyancing.     Svo.     18s.  cloth. 

Barry's  Practice  of  Conveyancing.     8vo.     18s.  cloth. 

Cutler  and  Griffin's  Analysis  of  Indian  Penal  Code.     Svo.     6s. 

Nasmith's  Institutes  of  English  Law.    4  vols,  post  8vo.     30s.  cloth. 

M.  Ortolan's  History  of  Roman  Law,  translated  by  I.  T.  Prichard 
and  D.  Nasmith,  Barristers-at-Law.     Svo.     28s.  cloth. 

Fulton's  Constitutional  History.     Post  Svo.     7s.  Gd.  cloth. 

The  Bar  Examination  Journal :  containing  the  Examination  Papers, 
with  Answers,  of  each  Bar  Examination.  By  A.  D.  Tyssen  and  W.  D.  Edwards, 
Barristers.     3s.  each  number,  sewed ;  by  post,  os.  Id. 

The  Law  Examination  Journal,  and  Law  Student's  Magazine. 
Edited  by  Herbert  Newman  Mozley,  Esq.,  Barrister-at-Law.  Containing 
Leading  Articles,  Notes  of  Important  Legal  Decisions,  Intermediate  and  Final 
Examination  Questions  and  Answers,  Reviews  of  Books,  Correspondence,  &c. 
Published  after  each  Final  Examination  for  Solicitors  in  Hil.,  East.,  Trin.  & 
Mich.  Terms.     8vo.,  in  Numbers  at  Is.;  post,  Is.  Id. 

The  Preliminary  Examination  Journal,  and  Student's  Literary 
Magazine.  By  J.  E.  Beniiam.  In  Eighteen  Numbers,  now  complete  in  One  Vol. , 
containing  all  the  Questions  and  Answers  from  1871  to  1875.  18s.  cloth.  The 
separate  Numbers  at  Is.  each  may  also  be  had. 


%1t  For  complete  Catalogue,  see  end  of  this  Work. 


